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ABBREVIATIONS 

The following abbreviations in current use and formerly used will 
appear in material published in the Bulletin. 

2, 8, 0, etc. — The names of individuals. 
A. T. — Alcohol and tobacco tax ruling. 
B. T. A. — Board of Tax Appeals. 
C. B. — Cumulative Bulletin. 
C. F. R. — Code of Federal Regulations. 
Ct. D. — Court Decision. 
D. C. — Treasury Department circular. 
E. O. — Executive Order. 
F. . T. — Estate gift tax ruling. 
Em. T. — Employment tax ruling. 
F. A. A. A. — Federal Alcohol Administration Act. 
G. C. M. — Chief Counsel's memorandum (formerly General Coun- 

sel's memorandum) . 
I. R. B. — Internal Revenue Bulletin. 
IR — Mim. — Published IR — mimeograph. 
I. T. — Income Tax Ruling. 
3I, cV) X) I', Z) etc. — The names of corporations, places, or businesses 

according to context. 
M. T. — Miscellaneous tax ruling. 
Mim. — Published mimeograph. 
O. D. — OSce Decision. 
P. L. — Public Law. 
P. S. — Pension, profit-sharing, stock bonus, or annuity plan ruling. 
Rev. Proc. — Revenue Procedure. 
Rev. Rul. — Revenue Ruling. 
S. T. — Sales tax ruling. 
S. P. R. — Statement of Procedural Rules. 
Stat. — Statutes at Large. 
T. C. — The Tax Court of the United States Reports. 
T. D. — Treasury Decision. 
U. S. C. — United States Code. 
a and y used to represent certain numbers and when used with the 

word "dollars" represent sums of money. 
(~) 





INTRODUCTION 

The Internal Revenue Bulletin is the authoritative instrument of 
the Commissioner of Internal Revenue for the announcement of oQi- 
cial Internal Revenue rulings, and for the publication of Treasury 
Decisions, Executive Orders, legislation, and court decisions pertain- 
ing to Internal Revenue matters, 

It is the policy of the Service to publish in the Bulletin all sub- 
stantive and procedural rulings of importance or general interest, the 
publication of which is considered necessary to promote a uniform 
application of the laws administered by the Service. It is also the 
policy to publish all rulings which revoke, modify, amend, or a8ect 
any published ruling. Rulings relating solely to matters of internal 
management are not published. The rulings are prepared in the 
various divisions of the ibational Once, including the Ofhce of the 
Chief Counsel for the Internal Revenue Service. All published 
rulings have received the consideration and approval of the Chief 
Counsel. 

Revenue Rulings reported in the Bulletin do not have the force and 
e6'ect of Treasury Department Regulations (including Treasury Deci- 
sions), but are published to provide precedents to be used in the dis- 
position of other cases, and may be cited and relied upon for tlais 
purpose. However, since each published ruling represents the con- 
clusion of the Service as to the application of the law to the entire 
state of facts involved, Revenue oKcers and others concerned are 
cautioned against reaching the same conclusion in other cases unless 
the facts and circumstances are substantially the same. In applying 
rulings published in the Bulletin, personnel of the Service will, of 
course, consider the eQ'ect of subsequent legislation, regulations, court 
decisions, and rulings. 

Each ruling is designated as a "Revenue Ruling" and should be 
cited by reference to the Bulletin and page where reported. Thus, 
Revenue Ruling Yo. 55 — 80 should be cited as "Rev. Rul. 55-80, C. B. 
1N5 — 1, —. " Rulings are keyed to the applicable sections of the 
Internal Revenue Code and regulations. 

Internal Revenue Cumulative Bulletin 1055 — 1 contains all rulings, 
decisions, and legislation pertaining to Internal Revenue matters 
published in the weekly Internal Revenue Bulletins 1 to 96, inclu- 
sive, for the period January 1 to June 80, 1055. It also contains a 
cumulative list of announcements relating to decisions of The Tax 
Court of the United States published in those Bulletins, 

(1) 



The Internal Revenue Bulletin is prepared in six parts. Part I 
includes rulings and decisions which are based on the application of 
provisions of the Internal Revenue Code of 1M4 and, unless otherwise 
stated in the ruling or decision, are published without consideration 
as to any application of the provisions of the Internal Revenue Code of 
1%0 or related public laws. Part II includes rulings and decisions 
which are based on the application of provisions of the Internal Reve- 
nue Code of 1%9 and related public laws and, unless otherwise noted 
therein, are published without consideration as to any application of 
the provisions of the Internal Revenue Code of 1954. Part III con- 
tains rulings and decisions pertaining to the various alcohol taxes. 
This part is subdivided into three subparts according to matters issued 
under the Internal Revenue Code of 1954 (Subpart A), the Internal 
Revenue Code of 1080 (Subpart B), and the Federal Alcohol Admin- 
istration Act (Subpart C). Part IV contains tax legislation and 
treaties, including related Committee and Conference Reports. This 
part, is subdivided into three subparts according to legislation (Sub- 
part A), tax conventions, Treasury Decisions and Revenue Rulings 
issued w~ith respect thereto (Subpart B), and Committee Reports 
(Subpart C). Part V is devoted to administrative and miscellaneous 
matters. The meekly Internal Revenue Bulletins contained Part VI, 
consisting of some items of general interest. Other than the disbar- 
ment list, which has been incorporated in Part V of this Bulletin, 
those items are not reproduced herein. 

(2) 



THE TAX COURT OF THE UNITED STATES 

CUMULATIVE LIST OF ANNOUNCEMENTS RELATING TO 
DECISIONS OF THE TAX COURT OF THE UNITED 
STATES PUBLISHED IN THE INTERNAL REVENUE 
BULLETIN FROM JANUARY 1, 1955, TO JUNE 30, 1955, 
INCLUSIVE 

It is the policy of the Internal Revenue Service to announce in the 
INTERNAL REVENCE BULLETIN at the earliest practicable date the deter- 
mination of the Commissioner to acquiesce or not to acquiesce in a 
decision of The Tax Court of the United States which disallows a 
deficiency in tax determined by the Commissioner to be due. Notice 
that the Commissioner had acquiesced or nonacquiesced in a decision 
of The Tax Court relates only to the issue or issues decided adversely 
to the Government. Actions of acquiescences in adverse decisions 
should be relied on by Revenue oScers and others concerned as con- 
clusions of the Service only as to the application of the law to the 
facts in the particular case. Caution should be exercised in extending 
the application of the decision to similar cases unless the facts and cir- 
curnstances are substantially the same, and consicleration should be 
given to the e8ect of new legislation, regulations, and rulings as well 
as subsequent court decisions and actions thereon. Acquiescence in a 
decision means acceptance by the Service of the conclusion reached 
and does not necessarily mean acceptance and approval of any or all 
of the reasons assigned by the Court for its conclusions. No announce- 
ments are made in the Bulletin with respect to memorandum opinions 
of The Tax Court. 

The Commissioner ACQUIESCES in the following decisions: 

Taxpayer Docket No. 
Report 

Volume Page 

Bartholomew, Frederick Cecil, a minor, estate of x 

Bartholomew, Myllicent, guardian of estate of Fred- 
erick Cecil Bartholomew, a minor ' 

Bear Film Co 
Bernstein, Edward, executor of estate of William 

B ernstein 
Bernstein, William, et, al. , estate of 
Bour, Elsie S 

) 
200 

29743 

) 
41976 

36641 

18 

22 

349 

1364 

237 

2 Nonacqutescence published in Cumulative BuDetiu 1945, a is withdrawn. 

(3) 



Actlutsscstvcss — Continued 

Report 

Taxpayer Docket No. 
Volume Page 

Bradford, J. C. , et ux. x 

Brool-lyn Union Gas Co. ' 

35990 
36895 

o 23380 
o 20176 

22 

22 

1057 

507 

C 

Campanari, Christopher C. , et al. , executors of estate 
of Nina 14. Campanari ' ' 

Campanari, Nina i3'I. , estate of 4 ' 
Carnegie Center Co. , The 
Caruso, Doroi, hy 
Central Outdoor Advert, ising Co. , Inc 
Chang Hsiao Liang 
Country Club Estates, Inc 
Crawford County Printing and Publishing Co 
Crawford County Printing and Publishing Co. , a 

dissolved corporation 

4384 

30353 
46810 
42346 
43978 
44898 
22369 

33509 

2A 

23 
22 
23 
22 

I 
u 

488 

1189 
836 
549 

1040 
1283 

1404 

Daggitt, Deloss, E. , et ux 
Davis, Harold S. , estate of 
Davis, Mary, executrix of esi. ate 
Dirksmeyer, Lafayette A 
Dittmar, Martin M. , et ux 
Drachman, Eda Q 
Drachman, Fanchon 
Drachman, Richard i%i 

of Harold S. Davis 

38570 
40005 
36074 
45442 
32977 
32976 
32975 

23 

22 
23 
23 

31 
807 

208 
789 

558 

Farrier, W. G. , estate of (terminated) 
Feagans, Frank T. , et ux 
Feagans Paint Co 
Fisher wilson Johii ' 
Fort wharf Ice Co 
Fullerton, George I 
Fulton Bag k Cotton Mills 

24540 
24539 
35847 
36075 
34413 
45937 
38572 
43796 

15 

23 
23 
23 
22 
22 

277 

208 

218 
202 
372 

1044 

Gaynor News Co. Inc 
Girard Trust Corn Exchange Banl- 
Goldberger, Norman S. , estate of 
Goldsmith, Albert J 
Goodman, Al, et ux 
Goodman Inc. , Al 
Greenbros Inc 
Greenspon, Anna 
Greenspon, Louis 
Greenspon, Louis, transferee 
Greenspon Inc. , Louis 

45215 
36015 
35388 
4]831 
42715 
42714 
49636 
39404 
39405 
39403 
39406 

22 
22 
18 
22 

23 

23 

23 

11'72 
1343 
1233 
1137 
288 

226 

138 

~ United States Board of Tsx Appeals. 
s Acquiescence in this case hss been withdrawn and nonaequieseenee substituted therefor in 7 R B 19M-27, 7. 
s Nonacquiescence published in Cumulative Bulletin X-2, 82 (1921), is withdrawn. 
~ Estate tax decision. 
4 Nonscquiescence published in Cumulative Bulletin 1947-1 d. is withdrawn. 
s Acquiescence relates to issues involving amounts expended by s profa~ionsf musiciatt fpr fptmg clothing, accessories, snd maintenance thereof, end for expenses covering entertainment in the cptw pf ployment; also, it relates to the determination of the fair market value of hotel room sccomxppdstfpns f~ nished in lieu of s higher money salary. 



Acomzsczrfcxs — Continued 

Report 

Taxpayer Docket No. 
Volume Page 

H 

Henshaw, Paul A. , et ux 
Henshaw, Walter A. , et ux 
Hooks, Jeanette, independent executrix and survivin 

wife of estate of Pat E. Hool's 
Hooks, Pat E. , estate of 
Hurley, H. A 
Hurley, H. A. , et ux 

48530 
48529 

41210 
41211 

22 

176 

502 

1256 

Imburgia, Frank 38559 22 1002 

Jillson, Leon R. , et ux. ' 

Joslyn, George R 
Joslyn, George R. , et ux 

45?71 

( 
38212 
38214 
38213 

22 

j 
23 l 

1101 

126 

Kelly, Daniel S. IV 37943 

Lake Eloise Groves, Inc 
Larsen, Leonard, et ux 
Lexmont Corporation 
Lindau, itliriam C 
Loewi & Co 

31896 
37097 
37759 
34244 
36885 

20 
23 
20 
21 
23 

136 
599 
185 
911 
486 

Marcus, Frances (formerly Frances Blumenthal) 
Mill Lane Club, Inc 
Miller, Edward J. ' 
Moore, R. E. , former independent executor of estate 

of W. G. Farrier 
Morrell, John Edgerly, estate of ' 

35733 
46759 ' 8o083 

24539 
a 103776 

22 
23 
37 

15 

824 
433 
830 

277 
651 

National Bank of Topeka, Kans. , administrator with 
the will annexed of John Edgerly Morrell estate ' 

North, Ida Ringling, estate of, fiduciary of estate of 
John Ringling 

North, John Ringling, executor of estate of Ida Ring- 
ling North, fiduciary of estate of John Ringling 

North, John Ringling, executor of estate of John 
Ringling 

North, John Ringling, fiduciary of estate of John 
R' ingling 

" 103776 

35786 

35787 

35785 

43 

1307 

~ Doited States Board of Tax APPeals. 
'I Acquiescence relates to the issue of tbe separability of compensation received for services rendered as 

counsel to trustees under a will and comPensation received as s trustee under such will, to determine whether 
ensatjon for the former meets tbe 80 percent requirement and entitles the taxpayer to the benedts 

ujpscence published ln Cumulative Bulletin 1988-2, Sn is withdrawn. 
escence published in Cumulative Bulletin 1941-1', 17' , is withdrawn. ' Nonacqures 



A cg UIES cE N cEs — Continued 

Taxpayer Docket No 
Report 

Vo'ume Page 

0 
O'Prien, Martin Thomas, et ux 'c n 108648 47 561 

Paolozzi Alice Spaulding " 
Parser, kmilie Polak 
Pasadena City Lines, Inc 
Polak, Jacob 
Polak, Jacob and Eliseba 

Polak's Frutal Works, Inc 

Potson, Michael " 

46543 
46222 
42412 
46220 
46221 
30131 
46219 
20024 

23 
21 
23 

21 

22 

182 
953 

34 

953 

912 

Ray's Clothes, Inc 

Reid, Joseph, et ux 
Ringling, John, estate of 
Rockland Oil Co. , transferee of estate of John Ringling 
Ruwitch, Lee 

41759 
45093 
45094 
45095 
38571 
35787 
3o784 
41543 

22 

22 

1332 

31 
1307 

1053 

Showell, Jack, et ux 

Silberman, Frances 
Silberman, Joseph 
Silberman, Samuel 
Smith, Weldon D. " 
Smoky Mountains Ileverage Co 

Snively, John A. , Sr. , transferee of 
I nc 

Lake Eloise Groves, 

48153 
48154 
47886 
47888 
47887 
27569 

( 
21778 
26761 

31896 

23 

22 

17 
22 

20 

495 

1240 

135 

1249 

136 
SoRelle, A. W. , estate of 
SoRelle, A. W. , Jr. , et al. , executors of estate of A. W. 

SoRelle 
SoRelle, Elsie 
SoRelle, Mabel Ruth 
Stewart William Rhinelander estate of » 's 
Stewart, William Rhinelander, Jr. , et al. , executors of 

William Rhinelander Stewart estate» " 
Strauss, Leon, et ux. " 

) 
36411 
36218 
39789 

41549 

22 

31 

22 

459 

201 

140 

o United States Board oi Tax Appeals. 
» Nonacquiescence published iu Cumulative BuHetin 1942-2, 30, ls withdrawn, » Gift tax decisioo. 
» Acquiescence relates to the determination of the taxpayer's net income for the years 1936 through 1943; 

also, to the determination of the marital status which would entitle the taxpayer to the marital exemption 
for such years. 

» Acquiescence relates to the deductibility of attorney's fees from proceeds of settlement payment of 
former employer in 1945 prior to allocation under sec. 107(d) of the 1939 Code. Nonscquieseence published 
in Cumulative Bulletin 1951-2, 5, is withdrawn, with respect to this issue. » Estate tax decision. 

n Nonacquiesccnce published in Cumulative Bulletin XIV-1, 38 0935k is withdrawn. 
» See Rev. Rul. 55-170, page 342. 



AcQUIEscENcES — Continued 

Taxpayer Docket No. 
Report 

Vo'urpe 

Trounstine, Adele, execu(risc of estate of (Norman S. 
Goldber «er 

Tulmingley, 1(ielvin F. 
35388 
4 I ', 554 

18 
22 

]233 
1108 

Walter, Inc. , Jolin Wf 

Webb, Larry E. , et ux 
44002 
47948 

23 
23 

550 
1035 

The Commissioner does NOT ACQUII"SCI(' in the I'ollotving 
decisions: 

Taxpayer Docket No. 
Report 

Volumo Page 

Adams, Charles L ' 

Atlas Oil (tc Refining Corp 

a 882(4 

( 
40929 
40930 l xx 

387 
552 

Bridgeport Hydraulic Co 43322 22 215 

Caulkins, George Peck ' 
Cortese, Clara 
Cristo, Joe 

108422 
40633 
40632 

656 

293 

Fashion Park, Inc 37054 21 600 

Jillson, Leon R. , et ux ' 45371 22 1101 

Kilpatrick«Lillian 3(233 22 

LCBue«Philip J. ' 41595 22 440 

' United States Board of Tax Appeals. 
' Acquiescence published in Cumulative Bulletin 1939-1, 1, with respect io the inclus(on rn (ncp f ih 

difference between tbe fair market value snd the price at which the taxpayer acqu(r d h f 

stock pf a corppratipn through the exercise of rights granted under an option agreement, is withdrawn and. 

nonacqufescence is substituted therefor, 
cqurescence pubhshed in Cumulat(ve Bulletin 1944 6 ss t 
Investment Certificates" in excess o amounts paid m const(tule 1 1 

income is withdrswen. See Rev. Rul. 66-136, page 213, this 'Bulletm. 

Ness u escence relates w e her of(der secfipn 1~92(a) 

d 
. ~1943 rosy be allocated between tbe taxpayer and wife in years prior to f941(, despite the fact that ceived in 1948 may 

ui cence published in Cumulative Bulletin 1M4-2 4 relative to the issue of the stock option granted 

on January ls, J 13 1946, which gave proprietary interest in s corporation snd did not result iu taxable com- 

pensation, is withdrawn. 

364050' — 56 — 2 



NoNAcfqUIEscENczs — Continued 

Taxpayer Docket No. 
Repoit 

Vo'ume Page 

Mahler, Benjamin, et ux. s 

Mammoth Coal Co. , The 
Miller, Mary 

N 

45231 
32295 
40631 

22 
22 
22 

1180 
571 
293 

North American Mortgage Co. " a 15798 18 418 

Pennroad Corporation 8: Affiliated Companies 
Peters, Isabel 

33309 
40813 

21 
21 

1087 
55 

Rosenberg, Abraham, et ux. ' 37r19 r0 

Schxvartz, Hymie, et ux 45571 22 717 

Vargason, Velma B 44790 22 100 

o United States Board of Tax Appeals. 
' Nonacquiescenee relates to the issue of whether compensation received in 1943 and auocatcd to prior 

years 1942 through 1947, so as to recompute the 1943 tax under section 107(a) of the 1939 Code, may be further 
allocated ts the petitioner's wife, despite the fact that they had d)ed separate returns for such prior years. 

s In order to conform to the decision in the ease of Wfffard Mefcara, Iar. , 20 T. C. 749, affirmed (1954) 
214 Fed. (2d) gib acquiescence published in Cumulative Bulletin IX-2, 44 (1930), relative to a foreign ex- 
change transaction in which dollars acquired in repayment of loans were reconverted to guilders at a prodt 
due to a more favorable rate of exchange, is withdrawn. 

r Acquiescence published in Cumulative Bulletin 1953-2, 6, as to whether the diA'erence between the fair 
market value and the option price of corporate capital stock, was compensation for personal services taxable 
as income in the year thc taxpayer exercised tbe option and received the stock, is withdrawn and non- 
acquiescence is substituted therefor. 



SPECIAL ANNOUNCEMENT 

The publication of Revenue Ruling 54 — 501 in Cumulative Bulletin 
1054 — 2, beginning on page 107, failed to reflect one of the two correc- 
tions ainnounced on pag~e 6 of Internal Revenue Bulletin 1054 — 48, 
dated Xovember 20, 1054. Accordingly, that correction is repeated in 
this publication to call particular attention to the error and to suggest 
that a pen and ink or pencilled notation be made on page 205 of Cuinu- 
lative Bulletin 1054 — 2, as folloirs: 

The records, "the principal of the Old Bonds but not in excess of" 
should be added after the irords, "is in excess of" on tile seventli line 
of the first paragraph beginning on page 205. 

As so corrected, the pa~ragraph should read as follows: 
The gain or loss realized upon the exchange of the Old Bonds, including those 

acquired subsequent to December 11, 1941, vvnl represent capital gain or capital 
loss under the provisions of section 117 of the Code. However, in cases where 
the Old Bonds vvere acquired prior to December 11, 1941, interest income will be 
realized to the extent that the fair market value of the assets received in the 
exchange is in excess of the principal of the Old Bonds but not in excess of such 
principal and the interest accrued and unpaid on the Old Bonds since the date 
of the recovery. In cases ivhere Old Bonds vvere acquired subsequent to Decem- 
ber 11, 1941, interest income will be realized to the extent that the fair market 
value of the assets received in the exchange is in excess of the principal of the 
Old Bonds but not in excess of such principal and the interest accrued and unliaid 
on such bonds since the date of their acquisition. 

(9) 





PART I 
RULINGS AND DECISIONS UNDER THE INTERNAL 

REVUE CODE OF 1954 

Rulings and decisions published in Part I of the Internal Revenue 
Bulletin are based on the application of provisions of the Internal 
Revenue Code of. 1054 and, unless otherwise stated in the rulings or 
decisions, are published without consideration as to any applic~ation 
of the provisions of the Internal Revenue Code of 1060 or related 
public laws. 

SUBTITLE A. — INCOME TAXES 

CHAPTER 1. — NORMAL TAXES AND SURTAXES 

SUBCHAPTER B. — COMPUTATIOX OF TAXABLE INCOME 

PART I. — DEFINITION OF GROSS INCOME, ADJUSTED GROSS INCOME, AND 
TAXABLE INCOME 

SECTIOX 61. — GROSS IiÃCOAIE DEFIXED 

(Also Section 162. ) Rev. Rul. 55-264 
(Also Part II, Sections 22(a), 23(a); Regula- 

tions 118, Section" 80. 22(a) — 1, 80. 28(a)-1. ) 
Where a taxpaver purchases an insurance policy which, in ac- 

cordance with its terms, would reimburse the taxpayer, to the ex- 
tent specified in the policy, for certain business overhead expenses 
incurred by him during prolonged periods of disability due to injury 
or sickness, any proceeIls derived under the terms of such policy 
constitute and are includible in gross income under the provisions 
of section 61 of the Internal Revenue Code of 1954 or section 22(a) 
of the Internal Revenue Code of 1939. Any premiums paid on such 
policy constitute business expenses and are deductible from gross 
income under the provisions of section 162 of the 1954 Code or 
section 23 (a) of the 1939 Code. 

Advice has been requested whether any proceeds derived from a 
professional overhead expense disability policy, which policy is for 
the purpose of reimbursing the holders thereof for business overhead 
expenses incurred by them during prolonged periods of disability due 

to injury or sickness, is excludable from gross income. Advice has 
also been requested whether the insurance premiums paid would 

be nondeductible from gross income as an expenditure attributable to 
tax exempt income. 

(11)' 
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Taxpayer purchased an insurance policy under the terms of which 
he would be reimbursed for overhead expenses incurred by him with 
respect to his occupation during prolonged periods of disability. The 
pohcy provides that if certain specified injuries or sickness, directly 
and independently of all other classes, shall wholly and continuously 
disable the insured and prevent him f~rom performing any and every 
duty pertaining to his occupation for a period o™ore than e days, 
the company will pay certain specified monthly expenses actually in- 
curred by the insured up to an amount not exceeding the limitation 
specified in the policy for the period of such continuous disability, not 
exceeding a period of 3a™onths. 

The policy further provides that no indemnity shall be paid for the 
first a days of any period of disability unless such disability continues 
for more than said a days, nor for any period of disability prior to the 
first date of medical treatment by a licensed physician or surgeon, 
other than the insured. The expense benefits payable under the policy 
shall be the monthly expenses actually incurred by the insured in the 
operation of his o%ce or, in the event of joint occupancy, the insured's 
portion of such expenses and shall be limited in the manner set forth 
in the policy. Such expenses shall include rent, electricity, heat, 
water, laundry, depreciation, employees' salaries and such other fixed 
expenses as are normal and customary in the conduct and operation of 
the insured's office but shall not include salary, fees, drawing account 
or any other remuneration for the insured or any other member of the 
insured's profession hired by or working with the insured, or the cost 
of pharmaceutical products. 

The actual questions presented are whether any insurance proceeds 
received by the taxpayer, in accordance with the terms of the above 
policy, are excludable from his gross income and whether the insurance 

remiums paid would be nondeductible under section 24(a) (5) of the 
nternal Revenue Code of 1039 as an expenditure attributable to tax 

exempt income. 
Gross income as defined under section 22(a) of the Internal Revenue 

Code of 1939 and section 61 of the Internal Revenue Code of 1954, 
means all income from whatever source derived, unless exempt from 
tax by law. In general, income is tlie gain derived from capital, from 
labor, or both combined. 

Insurance policies issued to provide reimbursement for overhead 
expenses in cases of prolonged disability of the insured do not come 
within the purview of compensation for personal sickness or injury. 
Such insurance policies are issued strictly for business purposes and 
in no way compensate the insured for in]uries or sickness witliin the 
meaning of section 22(b) (5) of the 1939 Code. The proceeds of such 
policies are in the nature of the proceeds of a "Use and Occupancy 
Contract, " which insures against actual loss sustained of net profits, 
and the proceeds of which are income in the same manner that the 
profits for which they are substituted would. have been. See section 
39. 112(f) — 1(c) (8) of Regulations 118: 

Section 23(a) of the 1939 Code and section 162 of the 1954 Code 
provide that there shall be allowed as a deduction all the ordinary and 
necessary expenses paid or incurred during a taxable year in carrying 
on any trade or business, Section 30. 23(a) (1) of Regulations 118, in 



'at»g deductible expenses, includes premiums against, fire, 
stoini& theft& accident or other similar losses In the case of a trade or 
business. 

Accordingly, it is held that where a taxpayer purchases an insur- 
ance policy ivhich, in accordance with its terms, would reimburse the 
taxpayer, to the extent specified in the policy, for certain business 
overhead expenses incurred by him during prolonged periods oi dis- 
ability due to injury or siclrncss, any proce~eds derived under the terms 
of such policy constitute and are includible in gross income under the 

C 
&rovisions of section 61 of the 1054 Code or. section 22(a) of the 1080 
"ode. Any premiums paid on such policy constitute business 

expenses and are deductible from gross income under the provisions 
of section 162 of the 1054 Code or section 28(a) of the 1080 Code. 

SECTION 61. — GROSS INCOME DEFIIVED 

Rev. Rul. 55 — 857 

The insurance available to Government eniployees under the Fed- 
eral Employees' Group Life Insurance Act of 1M4, 68 Stat. 786, 5 
U. S. C. 2091, is of the "group tenn" type. It has no cash surrender 
or loan value at any time. The Internal Revenue Service has previ- 
ously held that premiums or portions of premiums paid by employers 
for insurance of this type on the lives of their employees are not Income 
to such employees. See Law Opinion 1014, C. B, 2, 88 (1020); Rev. 
Rul. 54 — 165, C. B. 1054 — 1, 17. Accordingly, a Government employee 
is not required to include in his income that portion of the premiums on 
liis Federal Employees' Group Life Insurance which is paid by the 
Government. However& the portion of the insurance premium paid 
by the employee by withholding from his salary is includible in his 
income and tax is withheld on this amount, as provided by section 8402 
of the Internal Revenue Code of 1M4, in the same Inanner as in the 
case of civil service retirement deductions. 

SECTION 62. — ADJUSTED GROSS INCOIAIE DEI"INED 

Tax attributable to a trade or business deductible in computing ad- 
justed gross income. See Rev. Rul. 55 — 267, page 28. 

PART II. — ITEMS SPECIFICALLY INCLUDED IN CROSS INCOME 

SFCTZON 72. — ANNUITIES; CERTAIN PROCEEDS OF 
ENDO)VIIENT AND LIFE INSURANCE CONTRACTS 

Taxability of distributions f rom a qualified trust where employees 

merely act as the a ent foi. the t~~~~f~~ of the f~~ds from one fundin 

instrumentality to another. See Rev. Rul. 55-868, page 40. 



PART III. — ITEMS SPECIFICALLY EXCLUDED FROM GROSS INCOME 

SECTION 102. — GIFTS AND INHERITANCES 

Rev. Rul. 55-422 (Also Part, II, Section 22(b); Regulations 
118, Section 89. 22(b) (8)-1. ) 

The Internal Revenue Service will follow the decision in Charles 
8chaII et nz. v. Commissioner, 174 F&ed. (2d) 898, and other cited 
decisions, in deciding in other cases whether payments to retired 
ministers or rabbis under similar circumstances represent taxable 
compensation for past services or gifts excludable from gross income 
under section 102 of the l%4 Code, 

Advice has been requested whether the Internal Revenue Service 
will continue to litigate issues similar to those involved in Charles 
Schall et ua. v. Commissioner, 174 Fed. (2d) 898; Andreve 3futch v. 
Commissioner, 209 Fed. (2d) 890; E'avanagh v. Abraham 3X. Hersh- 
man et al. , 210 Fed. (2) 654; and 8'illiam 8. Abernethy et al. v. Com- 
nussioner, 211 Fed. (2d) 651, all involving the question whether pay- 
ments on an annual or monthly basis to a retired minister or rabbi, au- 
thorized for an indefinite period by his congregation at or about the 
time of his retirement, were taxable as additional compensation for 
past services or constituted gifts exempt under section 22 (b) (8) of the 
1989 Code. The same problem arises under section 102 of the 1954 
Code, which excludes gifts from gross income. 

In the cited cases tlie payments were not made in accordance with 
any enforceable agreement, established plan, or past practice; the 
recipient did not undertake to perform any further services for 
the congregation and was not expected to do so; there was a far closer 
personal relationship between the recipient and the congregation 
than is found in lay employment relationships; and the available 
evidence indicated. that the amount paid was determined in the light 
of the financial position of the congregation and the needs of the 
recipient, who had been adequately compensated for his past services. 

The decisions in the cited cases, to the effect that the amounts 
involved were exempt gifts ratner than taxable income, are accepted 
by the Service on their particular facts. In other cases involving 
payments to retired ministers or rabbis under similar circumstances 
the amounts paid will accordingly be treated as gifts excludable 
from gross income under section 102 of the 1954 Code. 

SECTION 108. — INTEREST ON CERTAIN GOVERNMENTAL 
OBLIGATIONS 

(Also Part II, Section 22(b); Regulations Rev. Rul. 55-150 
118, Section 89. 22(b) (4)-1. ) 

The Genesee Valley Regional Market Authority, created by the 
Legislature of the State of New York pursuant to Chapter 420, 1951 
Laws of New York, effective March 81, 1951, is a political subdivision 
of a State within the meaning of section 108(a) (1) of the Internal 
Revenue Code of 1954 and section 22(b) (4) of the Internal Revenue 
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Code of 1030. Accordingly, interest on bonds or notes issued by such Auth ority is exempt from I&'ederal income tax. See Commis- 
sioner v. Estate of Alexander J. 8hamberg, 144 Fed. (2d) 908, Ct. 
D. 1648, C. B. 1945, 385, certiorari denied, 823 U. S. 792; and Com- 
missi oner v. Estate of Caroline }Vhite, 144 Ii'ed. (2d) 1019, Ct. D. 
1647, C. B. 1045, 65, certiorari denied, 828 U. S. 702. 

SECTION 105. — ASIOUN rS I'ECEIVED UNDEP. A CCIDEN I 
AND IIEALTII I'LANS 

Rev. Rul. 55-85 
The wages received by a civilian employee of the United States 

Government for a period during vchieh he is absent from work on 
account of personal injuries or sickness are excludable from his 
gross income to the extent prov ided in section 105 ( d ) of the In- 
ternal Revenue Code of 1054. If the absence is, in fact, due to per- 
sonal injury or illness, the mann. r in which the absence is reflected 
in the recor ls of the employing agency will not be determinative of. 
the right of the elnployee to the benefit of the exclusion under such 
section. 

Advice has been requested whether the provisions of section 105 (d) 
of the Internal Revenue Code of 1054 are applicable to the compensa- 
tion received by a, civilian employee of the United States (3rovernment 
for a period during which the employee is absent from work on ac- 
count of personal injuries or sickness. 

Section 105 of the 1054 Code, relating to amounts received under 
accident and health plans, provides in part as fol}ows: 

(a) AMOUNTs ATTRIBUTABLE To EllIPLoYEB CBNTRIBOTIoNB. — Except as other- 
wise provided in this section, amounts received by an employee through accident 
or health insurance for personal injuries or sickness shall be included in gross 
income to the extent such amounts (1) are attributable to contributions by the 
employer which were not includible in the gross income of the employee, or (2) 
are paid by the employer. 

(d) W~E CUNTINUI'TIUN Y~NB. — Gross income does not include amounts re- 
ferred to in subsection (a) if such amounts constitute wages or payments in 
lieu of wages for a period during which the employee is absent from work on 
account of personal injuries or sickness; but this subsection shall not apply to 
the extent tha. t such amounts exceed a weekly rate of $100. In the case of a 
period during v. hich the employee is absent from work on account of sickness, 
the preceding sentence shall not apply to amounts attributable to the flrst 7 
calendar days in such period unless the employee is hospitalized on account of 
sickness for at least one day during such period. If such amounts are not paid 
on the basis of a weekly pay period, the Secretary or his delegate shall by regu- 
lations prescribe the method of determining the weekly rate at vvhich such 
amounts are paid. 

Amounts received under an accident or health plan for employees 
are to be treated as amounts received through accident or health 
insurance for the purpose of section 105 of the Code and the provi- 
sions of such section are applicable with respect to taxable years 
beginning after December 81, 1958, and ending after August 16, 1954. 
Thus, In the ease of a calendar-year taxpayer such provisions would 

apply to amounts received on and after January 1I 1954. 
+he various Acts of Congress which grant leave with pay to civilian 

employees pf the Uni~ States 6overnment for periods of absence 
pII acount of personal injuries or sickness constitute accident or health 



{j 105. ) 16 

plans within the meaning of section 105 of the Code. Consequently, 
the wages received by such an employee for a period during which 

he is absent from work on account of personal injuries or sickness are 
excludable from his gross income to the extent provided in section 
105 (d) of the Code. If the absence is, in fact, due to personal injury 
or illness, the manner in which the absence is reflected in the records 
of the employing agency will not be determinative of the right of the 
elnployee to the benefit of the exclusion under such section. 

Rev. Rul. 55-245 

To the extent of- a weekly rate of $100, ~ages or payments in lieu 
of wages received by an officer or enlisted man as a member of the 
Armed Forces for a period during which he is confined as a patient 
in a hospital on account of personal injuries or sickness are excludable 
from gross income under section 105(d) of. the Internal Revenue 
Code of 1954, even though such member may be convalescing and 
doing light work in the operation of the hospital to which he is 
confined. 

Rev. Rul. 55 — 263 

The term "sickness" as used in section 105(d) of the Internal 
Revenue Code of 1054 does not include the condition of pregnancy. 
Eiowever, an employee who is absent from work on account of sick- 
ness during a period of pregnancy may, to the extent provided in 
section 105(d), exclude from her gross income amounts received for 
the period of absence, even though the sickness is caused by her 
pregnancy. 

Advice has been requested whether the provisions of section 105 (d) 
of the Internal Revenue Code of 1954 are applicable to the compen- 
sation received under an accident and health plan by an employee 
who is absent from work during pregnancy. 

Section 105 of the 1954 Code, relating to amounts received under 
accident and health plans, provides in pn~rt as follows: 

(a) AMoUNTB ATTRIBUTABLE To EMPIoYEB CoNTRIBUTIoNs. — Except as otllel'- 
wise provided in this section, amounts received by an employee through accident 
or health insurance for personal injuries or sickness shall be included in oross 
income to the extent such amounts (1) are attributable to contributions by the 
employer which were not includible in the gross income of the employe, or 
(2) are paid by the employer. 

III III 

(d) Whoa CoNTINUBTIoN PLaNs. — Gross income does not include amounts 
referred to in subsection (a) if such amounts constitute wages or payinents in 
lieu of wages for a period during which the employee is absent from worl- on 
account of personal injuries or sickness; but this subsection shall not apply to 
the extent that such amounts exceed a weekly rate of $100. In the case of a 
period during which the employee is absent from work on account of sickness, 
the preceding sentence shall not apply to amounts attributable to the first 7 
calendar days in such period unless the employee is hospitalized on accouut of 
sickness for at least one day during such period. If such amounts are not 
paid on the basis of a weekly pay period, the Secretary or his delegate shall 
by regulations prescribe the method of determining the weekly rate at which 
such amounts are paid. 

Amounts received under an accident or health plan for employees 
are to be treated as anlounts received through accident or health in- 
surance for the purpose of section 105 of the Code and the provisions 
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«s«» section are applicable with respect to taxable years beginning 
after December 31, 1053, and ending after August 16, 1054. Thus, in 
the case of a calendar-year taxpayer, sucli provisio»s~ would apply to 
amou»ts received on and after January 1, 1054. 

The term "sickness" as used in section 105(d) of the Internal Reve- 
nue Code of 1054 does not include the condition of pregnancy. 
3Iutual P&enefit Health &6 Accident Association v. United Casualty Co. , 
et a/. , 142 Fed. ( i(l) 300, 304. IIowever, an employee who is absent 
from work on account of sickness during a period of pregiiancy may, 
to the extent provided in section 105(d), exclude from lier gross in- 
come amounts received for the period of absence, even tliougli tlie sick- 
ness is caused by her preg»a»cy. 

Rev. Rul. 55-283 

AVages or payments in lieu of wages received by an employee for a 
period during whicli the employee is absent from work because he is 
under quarantine imposed by legal authority by reason of the illness 
of a member of his family, or because a niember of his immediate fam- 
ily is aSicted with a contagious disease or is otherwise sick or phys- 
ically incapacitated and requires the care and atte»dance of the em- 
ployee, are not amounts received "for a period during which the em- 
plovee is absent from work on accou»t of personal injuries or sicl»- 
ness" within the meaning of section 105(d) of the Internal Revenue 
Code of 1054 even thougli, pursuant to an accident or health plan, the 
absence is charged to the employee's sick leave. Such amoimts are 
not excludable from the employee's gross income under such section. 

Rev. Rul. 55-366 

An employee received wages or payments under a wage continuation 
plan for the period September 17, 1053, through February 1, 1054, 
during which he was absent from work on account of sickness. In 
October 1053 he was hospitalIzed, but none of the period of absence 
in 1054 was spent in the hospital. Field, the requirement, with respect 
to the 7-day waiting period provided in section 105 (d) of the Internal 
Revenue Code of 1054 is met at the end of the seventh day of absence 
on account of sickness even though the seventh day occurs prior to 
January 1, 1054-. Similarly, the alternative requireinent of hospital- 
ization is met v hen tlie employee is hospitalized on account of sickness 
for 1 day during the period of absence, even though it is in the portion 
of the period of absence which occurs in 1953. Only wages or pay- 
ments in lieu of. wages received after December 31, 1053, however, are 
excludable under section 105 (d). 

SECTION 112. — CERTAIN COMBAT PAr PF MEMBERS QF 
THL' A. RMED FORCES 

E. 0. 10585 
Des;gnating the date of termination of combatant activities in 

Korea and waters adjacent thereto. 

By virtue of the authority vested in me by section 112(c) (3) of the 
ynte~al Revenue Code of 1054s January 31, 1955, as of midnight 
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thereof, is hereby designated as the date of termination of combatant 
activities in the zone comprised of the area described in Executive 
Order No, 10195 of December 20, 1950~ (15 F. R. 9177) [C. B. 
1951 — 1, 6j. 

DWPGHT D. EISENHowER. 
THE WHITE HoUSE, 

January 1, 1M'. 
(Filed with the Division of the Federal Register January g, 1955, 10:46 a m ) 

PART V. — DEDUCTIONS FOR PERSONAL EXEMPTIONS 

SECTION 151. — ALLOWANCE OF DEDUCTIONS 
FOR PERSONA. L EXEMPTIONS 

Rev. Rul. 55-325 (Also Part II, Section 25; Regulations 118, 
Section 39. 25-2. ) 

A spouse cannot qualify as a dependent under section 151 of the 
1954 Code and an exemption is not allowable on a separate return 
for a spouse who has gross income in any amount within the mean- 
ing of such section. 

The Internal Revenue Service has received inquiries relative to 
whether an individual may claim his spouse as a dependent on his 
separate Federal income tax return under the provisions of section 
151 of the Internal Revenue Code of 1954. The inquiries indicate 
that the writers thereof interpret the above section of the Code to 
mean that a taxpayer is allowed a deduction of $600 for his wife as 
an exemption and an additional deduction of $600 for her as a de- 
pendent and further that the taxpayer may claim his wife as a de- 
pendent even though she has income of her own and files a separate 
return. 

Section 151(b) of the Code provides, in part, as follows: 
~ * ~ An exemption of $600 for the taxpayer; and an additional exemp- 

tion of $600 for the spouse of the taxpayer if a separate return is made by the 
taxpayer, and if the spouse, for the calendar year in which the taxable year 
of the taxpayer begins, has no gross income and is not the dependent of another 
taxpaver. 

Under the provisions of section 25(b) (1) (A) of the Internal Rev- 
enue Code of 1939, which are substantially the same as section 151(b) 
of the Code of 1954, an exemption was not allowable on a separate re- 
turn for the spouse of the taxpayer if the spouse had gross income of 
any amount or was the dependent of another taxpayer. 

The Report of the Committee on Finance, United States Senate, 
No. 1622, Eighty-third Congress, on H. R. 8300 (Internal Revenue 
Code of 1954), 192, states with respect to section 151 of the Code in 
part as follows: 

Subsection (b) corresponds to section 95(b) (1) (A) of the 1939 Code; ~ ~ ~ 

No substantive changes are made in these provisions. 

Section 152 of the 1954 Code de6nes a "dependent" and adds to the 
list of individuals eligible as dependents any Individual who is a mem- 
ber of the taxpayer's household and whose principal abode for the 
taxable year of the taxpayer is the horne of the taxpayer. That sec 



tion has as its purpose the inclusion of certain persons for v horn no 
exemption was allowed under prior laiv but does not have the e8ect 
of expanding the definition of' dependent to include the taxpayer's 
spouse. Spouses are specifically dealt ivith in a separate subsection 
of section 151 of the Code. 

Accordingly, it is held that since section 151 of the 1954 Code does 
not efi'ect a cha~nge with respect to the allowance of an exemption for 
the spouse of a taxpayer provided in section 25(b) (1) (A) of the 1939 
Code, for the purpose of such sections, a taxpayer's spouse cannot 
qualify as his dependent and an exeniption is noi, alloivable on a 
separate return for a spouse who has gross income in any amount. 
However, a taxpayer v. ho files a separ'ate return may obtain a deduc- 
tion for the personal exemption of his wife, as ii ell as a deduction for 
himself, provided his wife has no gross income and is not the dependent 
of anotlier taxpayer. 

SECTION 152. — DEI'ENDENT DEFIXED 

Rev. Rul. 55 30(l 

The application of the provisions of section 152(c) of the Internal 
Revenue Code of 1954, in deterinining the allowance of a dependency 
exemption in cases of multiple support. 

The application of the provisions of section 152(c) of the Internal 
Revenue Code of 1954, relating to multiple support agreements is il- 
lustrated by the following examples: 

Example (1). Four brothers together contributed the entire sup- 
port of their mother in 1954 in the f'ollowing percentages: 2, 30 per- 
cent; 8, 20 percent; 0, 29 percent; and D, 21 percent. 

Example (2). An individual, J':, who resides with his son received 
his entire support of $1, 500 for the year 1954 in the following per- 
centages: Social Security, 25 percent; F, an unrelated neighbor, 11 
percent; 0, a brother, 14 percent; H, a daughter, 10 percent; and I, a 
son, 40 percent. 

Section 152 of the Code provides in part as follows: 
(a) GENERA DsviNrrzoN. — * * " the term "dependent" means any of the 

following individuals over half of whose support, for the calendar year in which 
the taxable year of the taxpayer begins, was received from the taxpayer (or is 
treated under subsection (c) as received from the taxpayer): 

(c) MuLrzrzE Surroar SnszEMsNTs. — For purposes of subsection (a), over 
half of the support of an individual for a calendar year shall be treated as re- 
ceived from the taxpayer if— 

(1) no one person contributed over half of such support; 
(2) over half of such support was received from persons each of whom, 

but for the fact that he did not contribute over half of such support, would 
have been entitled to claim such individual as a dependent for a taxable year 
beginning in such calendar year; 

(8) the taxpayer contributed over 10 percent of such support; and 
(4) each person described in paragraph (2) (other than the taxpayer) 

who contributed over 10 percent of such support files a written declaration 
(in such manner and form as the Secretary or his delegate may by regula- 
tions prescribe) that he will not claim such individual as a dependent for 
any taxable year beginning in such calendar year. 

In example (1) above any one of the brothers& except for the fact 
that he did not contribute more than half of his mother's support, 
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would have been entitled to claim her as a dependent. Consequently, 
any one of the brothers could claim a deduction for the exemption of 
the mother provided a written declaration from each of the other 
brothers is attached to his Federal income tax return. Even though 
A and D together contributed more than one-half the support of their 
mother, if A wished to claim his mother as a dependent, he would be 
required to attach written declarations from B and 0 as well as from 
D to his income tax return, since each of those three contributed more 
than 10 percent of the total support of their mother. 

In example (2) above 0, V, and I are persons each of whom, except 
for the fact that neither contributed more than half of the $1, 500, could 
claiin E as a dependent for a taxable year beginning in 1954. The 
three together contributed 64 percent of tlie $1, 500, and, thus, each is 
a member of the group to be considered for the purpose of section 
1M(c) of the Code. 6 and 1 are the only members of such group who 
can meet all the requirements of. section 152 (c) of the Code and either 
one could claim E as a dependent for his taxable year beginning in 
1954 provided he attached to his income tax return a written declara- 
tion signed by the other, and furnished the other information required 
by the return with respect to all the contributions to E. Inasmuch as 
H did not contribute more than 10 percent of E's support, she would 
not be entitled to claim E as a dependent for a taxable year beginning 
in 1954 nor would she be required to file a written declaration with 
respect to her contributions to E. E contributed over 10 percent of 
the support of E in 1954 but he does not otherwise qualify as a member 
of the group for the purpose of the multiple support agreement under 
section 152(c) of the Code. 

The member of a group of contributors who claims the dependency 
deduction for an individual under the multiple support agreement 
provisions of section 1M(c) of the Code must attach to his income 
tax return for the year of the deduction a written declaration from 
each of the other persons who contributed more than 10 percent of 
the support of such individual and who, but for the failure to con- 
tribute more than half of the support of the individual, would have 
been entitled to claim the dependency exemption. The written dec- 
laration required may be made on Form 2120, Multiple Support 
Agreement, which contains a statement of the fact of contribution 
and a waiver of the claim for dependency exemption. Copies of 
Form 2120 will be supplied by District Directors to persons who re- 
quest such forms. Any declaration made other than on Form 2120 
shall conform to the substance of Form 2120. The taxpayer claiming 
the exemption should be prepared to furnish other information, when 
required, which will substantiate his right to claim such exemption. 
Such information may include a statement showing the names of all 
contributors (whether members of the group described in section 
1M(c) of the Code or not) and the amount contributed by each to the 
support of the dependent claimed. 

This ruling will be applicable only for the period prior to the 
promulgation of regulations prescribed by the Commissioner, with 
the approval of the Secretary, in which will be set forth rules with 
respect to section 152(c) of the Code. 
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Rev. Rul. 55-347 
An appointment to the United States hfilitary Academy, the 

United States Naval Academy, the United States Air Force Acaderuy 
or the United States Coast Guard Academy does not constitute a 
scholarship award within the meaning of section 1o2(d) (2) of the 
Internal Itevenue Code of 1954. In tbe absence of evidence es- 
tablishing that a taxpayer furnished more than half of tbe sup- 
port of a cadet or midshipman and that the other refiuirements uf 
section 151(a) of the Code are met, an exemption for a depencieut 
is not allowable. 

Advice has been requested Ivhether an appointment to the United 
States Military Academy constitutes a scholarship aivard not to be 
considered in the determination of the amount of support furnished 
a dependent. 

The taxpayer's son in the instant case is a cadet in the United States 
Military Academy. He receives monthly pay and allowances, and 
pays for his meals, uniforms, text books, etc. Taxes are withheld 
at the source from his wages. During vacations and holidays the son 
resides with the taxpayer. 

Section 152 of the Internal Revenue Code of 1954 provides in part 
as follows: 

(d) SPEGIAL SUPPDBT TEST IN CASE oF STUDENTs, — For purposes of srbsection 
(a), in the case of any individual who is— 

4 

(2) a student (within the meaning of section 151(e) (4) ), amounts re. 
ceived as scholarships for study at an educational institution (as defined 
in section lfil(e) (4) ) shall not be taken into account in determining whether 
such individual received more than half of his support from the taxpayer. 

A scholarship is generally considered as an allowance to a student 
at an educational institution to aid him in pursuing his studies. Such 
a student does not receive wages nor is he usually obligated to perform 
any services for the institution subsequent to gradtiation. The op- 
posite is true with respect to a cadet in the Military Academy. He is 
considered as being in the "Regular Army" and receives pay and 
allowances for the performance of services as a cadet, from which 
income tax is withheld. The Army Organization Act of 1950, 64 
Stat. 263, at 268, 10 U. S, C. lc(b). An obligation exists on the part 
of a cadet by reason of the articles of agreement signed by him upon 
entrance into the Academy to complete the course of training and to 
accept a commission in the Regular Army upon graduation. Act of 
June 30, 1950, Public Law 586, 81st Congress, 64 Stat. 304, 10 U. S. C. 
1092c. 

The rules governing the appointment of cadets, including the pay 
and allowances, apply equally to midshipmen at the United States 
Naval Academy, cadets at the United States Coast Guard Academy 
and cadets at the United States Air Force Academy. See Career 
Compensation Act of 1949, 63 Stat. 802, at 828, as amended 37 U. S. C. 
308 i Act of August 4) 1 949I Public Law 207, 8 1 st, Congress, 63 Stat. 
495, at 508, 14 U. S. C. 182; A. ir Force Academy Act, 68 Stat. 47, 10 
U. S. C. 1854. 

Accordingly, it is held that an appointment to the United States 
Military Academy, the United States Naval Academy, the United 
States Air Force Academy, or the United States Coast Guard 
Academy does not constitute a scholarship award within the meaning 
of section 152(d) (2) of the Code. Therefore, in the absence of evi- 
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dence establishing that the taxpayer furnished more than half of the 

support of a cadet or midshipman and that the other requirements 
of section 151(e) of the Code are met, an exemption for a dependent 
is not allowable. 

PART VI. — ITEMIZED DEDUCTIONS FOR INDIVIDUALS AND CORPORATIONS 

SECTION 162. — TRADE OR BUSINESS EXPENSES 

Rev. Rul. 55-307 

Expenditures for intoxicating liquor purchased in the State of 
Oklahoma, or purchased elsewhere and brought into that State, for 
business promotion and entertainment purposes, are not deductible 
business expenses. In view of the stringent limitations imposed upon 
the importation of liquor, and upon the transportation and sale or 
other distribution thereof within the State, by 37 Oklahoma Statutes 
Annotated, Sections 1, 31, 38, 50. 1, 50. 2 and 82, an individual or 
corporation purchasing~ intoxicating liquor in Oklahoma, or import- 
ing the same, for other than the limited purposes permitted therein, 
must be considered to have been a participant in a transaction pro- 
scribed by statute, in originally obtaining such liquor. Certain Okla- 
horna court decisions to the eQ'ect that the possession of liquor in 
certain amounts for personal use or the distribution of liquor for 
social purposes is not, in itself, in contravention of such statute are 
therefore not regarded as determinative. Payments which "frustrate 
sharply defined. * * * State policies evidenced by a govern- 
Inental declaration proscribing particular types of conduct" are not 
deductible for Federal income tax purposes. See the discussion in 
Thornos B. Lilly, et na. v. Commissioner, 343 U. S. 90, Ct. D. 1741, 
C. B. 1952-1, 16, and I. T. 4096, C. B. 1952-2, 91. 

(Also Part II, Section 23(a) (1); Regulations Rev. Rul. 55-265 
118, Section 39. 23 (a)-1. ) 

A contribution by a taxpayer engaged in a trade or business in a 
locality to a committee organized for the purpose of bringing a 
national political convention to such locality constitutes an allowable 
deduction for Federal income tax purposes as an ordinary and neces- 
sary business expense under the provisions of section 162(a) of the 
Internal Revenue Code of 1954, provided such contribution is made 
with a reasonable expectation of a financial return commensurate with 
the amount of the contribution. 

Deductibility of insurance policy premiums paid by a taxpayer for 
the purpose ot reimbursing him for business overhead expenses in- 
curred by him during prolonged period of inability to work because 
of injury or sickness. 8ee Rev. Rul. 55-264, page 11. 



SECTION 164. — TAXES 
Rev. Rul. 55-266 

The tax imposed by the State of Nebraska, section 77 — 2602 and 
section 77-2616 of Article 26 of Revised Statutes of Nebraska, 1943, 
Reissue of 1950, on cigarettes distributed and sold at wholesale and on 
the use of all cigarettes in the State evidenced by stamps aSxed to the 
containers or printed thereon by the use of a cigarette tax meter is 
deductible for Federal income tax purposes under section 164 of the 
Internal Revenue Code of 1954 by the wholesale distributor or whole- 
sale dealer or the user who pays for and affixes the stamp or meter 
impressions. The tax is not a retail sales tax iinposed on persons 
selling tangible personal property at retail and is not deductible under 
section 164(c) of the Code by the consumer or purchaser of the 
cigarettes. Insofar as the ultimate consumer or purchaser is con- 
cerned the tax represents an additional cost of the article and is not 
deductible as a tax in computing his taxable income except where 
imposed directly upon him as a use tax: Compare I. T. 3669, C. B. 
1944, 112, relating to motor vehicle fuel taxes imposed by the State of 
5 ebr aska. 

(A. iso Sections 62 and 266, . ) Rev. Rul. 55-267 

The sales tax imposed by the State of Louisiana, Act No. 75, Acts 
of the State of Louisiana, regular session 1966, revised by sectiou 
802, chapter 2, title 47, Louisiana Revised Statutes of 1950, paid with 
respect to property purchased for use in the purchaser's trade or 
business is allowable as a deduction to the purchaser, under section 
164(a) of the Internal Revenue Code of 1954. Such tax may not be 
capitalized except as provided in section 266 of the 1954 Code. 

Advice has been requested relative to the treatment for Federal 
income tax purposes of the Louisiana sales tax on property purchased 
for use in a trade or business. 

I. T. 3042, C. B. 1937-1, 65, holds that the luxury or retail sales tax 
imposed under Act No. 75, Acts of the State of Louisiana, regular 
session 1936, efFective October 1, 1936, is deductible as a tax, for 
Federal income tax purposes, by the consumer. If, however, the tax 
is added to or made a part of his business expense, it may not be 
deducted separately as a tax. 

Section 164(a) of the Internal Revenue Code of 1954 provides for 
deductions, as follows: 

(a) GEjvsa&r. Rm. s. — Except as otherwise provided in this section, there shall 
be allowed as a deduction taxes paid or accrued within the taxable year. 

Section 302, chapter 2, title 47, Louisiana Revised Statutes of 1950, 
imposes a tax upon the sale at retail of each item or article of tangible 
personal property with certain exceptions not here material. Sec- 
tion 304 of. chapter 2 provides that the tax levied in chapter 2 shall be 
collected by the dealer from the purchaser or consumer. The dealer 
or seller is permitted and required to state and collect the tax sepa- 
rately from the price paid by the purchaser. Section 306 of chapter 
2, provides that for the purpose of collecting and remitting to the 
State the tax imposed by chapter 2, the dealer is declared to be the 
agent of the State. 

364050' — 56 — 3 
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In general the term "dealer" includes every person who sells tangible 
personal property at retail or who ofFers for sale at retail, or has in his 
possession for sale at retail, or for use or consumption, or distribution, 
or storage to be used or consumed in the State, tangible personal 

property. 
Since the Louisiana sales tax is levied upon "sales at retail" persons 

engaged in selling tangible property at retail are not subject to the 
tax, The sales tax is imposed on and payable by the purchaser with 
the retailer as a computing and collecting agent for the State. 

Accordingly, it is held that the sales tax imposed by the State of 
Imuisiana, Xct No. 75, Acts of the State of Louisiana, regular session 
1036, revised by sectioii 302, chapter 2, title 47, Louisiana Revised Stat- 
utes of 1950, paid with respect to property purchased for use in the 
purchaser's trade or business is allowable as a deduction to the pur- 
chaser under section 164(a) of tlie Internal Revenue Code of 1954. 
Such tax may not be capitalized except as provided in section 266 of 
the 1954 Code. 

In the event the purcliaser is an individual engaged in a trade or 
business which does not consist of the performance of services as an 
employee, the Louisiana sales tax paid on property used in such trade 
or business is deductible from gross income under section 62 of the 
1054 Code in determining adjusted gross income. 

In the case of purchasers other than india'iduals where the Louisiana 
sales tax is attributable to a trade or business it is deductible from 
gross income in computing taxable income. 

(Also Part II, Section 23(c); Regulations 118, Rev. Rul. 55-326 
Section 30. 23 (c) — 1. ) 

The tax imposed by the State of Louisiana, Section 841, Chapter 8, 
Title 47, Louisiana Revised Statutes of 1050, on the privilege of selling, 
using, consuming, handling, or distributing cigarettes, payment of 
which must be evidenced by stamps afExed to the containers, is de- 
ductible for Federal income tax purposes under section 164(a) of the 
Internal Revenue Code of 1054 by the wholesale or retail dealer or 
other person receiving unstamped goods who purchases, apexes, and 
cancels the cigarette stamps. The tax is not a retail sales tax imposed 
on persons selling tangible personal property at retail within the 
meaning of section 164(c) of the Code and is not deductible by the 
consumer or purchaser of stamped cigarettes. Insofar as the ultimate 
consumer or purchaser of stamped cigarettes is concerned the tax 
represents an additional cost of the article. 

Deductibility of real property taxes, imposed by section 5719. 01 
of the Revised Code of Ohio, efFective October 13) 1953. See Rev. 
Rul. 55 — 152, page 67. 
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SECTION 164(b). — TA. XES: DEDUCTIONS DENIED IN 
CASE OF CERTAIN TA. XES 

'(Also Part II, Section 23(c); Regulations 118, Rev. Rul. 55-284 
Section 30. 23(c)-3. ) 

The annual taxes levied by the Moffat Tunnel Improvement District 
of Colorado (created under Senate Bill No. 3, enacted by the State of 
Colorado and. approved May 12, 1922, Chapter 138, 1035 Colorado 
Statutes Annotated) are levied within the requirements specified in 
section 164(b) (5) (B) of the Internal Revenue Code of 1054 and are 
deductible by taxpayers for taxable years beginning after December 
31, 1053, and ending after August 16, 1054. See section 
7851(a) (1) (A) of such Code. However, for taxable years beginning 
before December 31, 1053, or ending on or before August 16, 1054, the 
taxes assessed by the Moffat Tunnel Improvement District qualify for 
deduction only to the extent they are properly allocable to mainte- 
nance or interest charges, as provided by section 23(c) (1) (E) of the 
Internal Revenue Code of 1039. No part of the nondeductible taxes is 
subject to the allowance for depreciation even though capitalized by 
reason of section 23(c) (1) (E) of the 1039 Code. 

SECTION 165. — LOSSES 

Rev. Rul. 55-327 

A loss sustained by a taxpayer caused by damage to a fur coat by 
moths is not a casualty loss within the purview of section 165(c) (3) 
of the Internal Revenue Code of 1054, since the element of suddenness 
is not present in such a loss. The term "other casualty" following the 
enumeration of certain specific casualties used in the statute confem- 
plates a casualty of a character analogous to a fire, storm, or ship- 
wreck embracing losses arising suddenly or unexpectedly. See U. S. 
v. Betty Rogers, et al. , 120 Fed. (2d) 244; and Charles J. Fay, et al. v. 
Commissioner, 120 Fed. (2d) 253. 

(Also Section 263. ) Rev. Rul. 55-367 

The drying up of a well resulting from prolonged lack of rain is not 
such an unusual or unexpected happening and involves no such sudden, 
identifiable event fixing a point at which a loss can be measured as to 
constitute a casualty loss within the purview of section 165(c) (3) of 
the Internal Revenue Code of 1954. See Rev. Rul. 70, C. B. 1053 — 1, 41. 
Moreover, expenditures incurred by a taxpayer in deepening a well or 
constructing a new well are not deductible but are to be considered as 
capital expenditures which become part of the cost of the property. 
Compare Eicharo7 A. Dow v. Commissioner, 16 T. C. 1230. 
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Rev. Rul. 55-40 

A question has arisen with respect to whether the failure to realiz 
anticipated interest on bonds or other obligations (having fixet 
maturity dates at which interest or increments in value cease) whic] 
are inadvertently held past their maturity dates results in a deductibl 
loss for Federal income tax purposes for the year in which such bond 
were redeemed. It is v;ell settled that disappointment in expectation 
of profit and mere lessening of income form no basis for a deductibl 
loss: For example, see TVarren 8ervice Corporation v. Commissioner 
89 B. T. A. 850, a%rmed (reversed and remanded on another issue) 
110 Fed. (2d) 723, wherein it was held that the taxpayer su8erei 
no deductible loss because of its inability to relet property on term: 
as advantageous as those embodied in a canceled lease. See als& 

1Falter 3f. Hort v. Commissioner, 813 U. S. 28, Ct. D. 1502, C. B 
1941-1, 819; Frank P. Eicola v. Commi sioner, 1 B. T. A. 487; Pahne, 
Hutcheson et ux. v. Commissioner, 17 T. C. 14, acquiescence, C. B 
1951-2, 2. Thus, the failure to realize anticipated interest for thi 
period from the date of maturity to date of redemption does noi 
result in a loss which is deductible under the provisions of sectior 
165 or any other provisions of the Internal Revenue Code of 1954 

SECTION 170. — CHARITABI. E, ETC. , 
CONTRIBUTIONS AND GIFTS 

Rev. Rul. 55-f 

A taxpayer pledges 30 percent of his adjusted gross income to an 
organized nonprofit charity fund-raising foundation and satisfies 
such pledge by delivering to the foundation two separate checks, one 
of which is in an amount equal to 10 percent of his adjusted gross 
income and drawn payable to a specific organization of the type 
designated in section 170(b) (1) (A) of ihe Internal Revenue Code of 
1%4. The foundation acts merely as transfer agent of this check 
and delivers it directly and unconditionally to the organization 
to whose order it is drawn. Held: the taxpayer is entitled to the spe- 
cial deduction for contributions in an amount not in excess of 10 
percent of adjusted gross income provided under section 170(b) 
(1) (A) in addition to the deduction for contributions in an amount 
not in excess of 20 percent of adjusted gross income provided 
under section 170(b) (1) (B) of the Code. The foregoing has ap- 
plication under the circumstances stated only if the fund-raising 
foundation provides for such satisfaction of pledges and transfer 
of checks. 

Advice has been requested whether a taxpayer who designates ' 
portion of the satisfaction of a pledge, made to an organized non 
profit charity fund-raising foundation, in an amount equal to 10 per 
cent of his adjusted gross income by means of a check drawn payabli 
to a specific organization of a type specified in section 170 (b) (1) (A, 

' 

of the Internal Revenue Code of 1954, is entitled to the special deduc 
tion for contributions in an amount not in excess of 10 percent o: 
adjusted gross income provided under such section 170(b) (1) (A) ii 
addition to the deduction in an amount not in excess of 20 percen 



27 [CI 170. 

of adjusted gross income provided under section 179(b) (1) (B) of 
the Code. 

An individual taxpayer pledges 80 percent of his adjusted gross 
income as a contribution to an organized. nonprofit independent 
charity fund-raising foundation without designation as to which in- 
stitution in the foundation budget is to receive the contribution when 
paid. In satisfaction of the pledge he delivers two checks to the 
foundation, one drawn in favor of the foundation in an amount equal 
to 20 percent of his adjusted gross income and the second check drawn 
to the order of a specific organization of the type designated in section 
170(b) (1) (A) of the Code. The foundation accepts these checks 
in full settlement of the pledge. The second check, drawn to the order 
of the specific organization is delivered to that organization, directly 
and unconditionally, by the foundation. No charge is made for de- 
livering the check. The foundation has always permitted a donor to 
designate a specific organization which is to receive his contribution. 

Section 170 of the Code reads, in part, as follows: 
(b) LIMITATIoxs. — 

(1) IivniiznuAts. — In the case of an individual the deduction provided in 
sulisection (a) shall be limited as provided in subparagraphs (A), (8), (C), 
and (D). 

(A) Special Rule. — Any charitable contribution to- 
(i) a church or a convention or association of churches, 
(ii) an educational organization referred to in section 508 (b) (2), 

or 
(iii ) a hospital referred to in section 508 (b) (5), 

shall be allo~ed to the extent that the aggregate of such contributions 
does not exceed 10 percent of the taxpayer's adjusted gross income com- 
puted without regard to any net operating loss carryback to the taxable 
year under section 172. 

(B) General Limitation. — The total deductions under subsection (a) 
for any taxable year shall not exceed 20 percent of the taxpayer's ad- 
justed gross income computed without regard to auy net operating loss 
carryback to the taxable year under section 172. For purposes of this 
subparagraph, the deduction under subsection (a) shall be computed 
without regard to any deduction allowed under subparagraph (A) but 
shall take into account any charitable contributions to the organizations 
described in clauses (i), (ii), and (iii) which are in excess of the amount 
allowable as a deduction under subparagraph (A). 

Section 508(b) of the Code reads, in part, as follows: 

(2) an educational organization which normally maintains a regular 
faculty and curriculum and normally has a regularly enrolled body of 
pupils or students in attendance at the place where its educational activities 
are regularly carried on; 

(5) an organization the principal purposes or functions of which are the 
providing of medical or hospital care or medical education or medical 
research or agricultural research. 

Thus, a deduction is allowed in an amount not in excess of 10 percent 
of adjusted gross income for contributions paid to an organization of 
the type specified in section 170(b) (1) (A) of the Code. Where con- 
tributions of such nature are made to an extent greater than 10 percent 
of adjusted gross income the excess over 10 percent will be allowed 
together with other charitable contributions to an extent not in excess 
of 90 percent of adjusted gross income under section 170(b) (1) (8) 
of the Code. 

Accordingly, it is held that the taxpayer, under the foregoing 
circumstances, is entitled to the special deduction for contributions 



in an amount not in excess of 10 percent of adjusted gross income 
provided under section 170(b) (1) (A) in addition to the deduction 
for contributions in an amount not in excess of 20 percent of adjusted 
gross income provided under section 170(b)(1)(B) of the Code. 
The foregoing has application under the circumstances stated only 
if the fund-raising foundation provides for such satisfaction of 
pledges a, nd transfer of checks. 

Claims for deductions subject to the special limitation of section 
170(b) (1) (A) of the Code must be substantiated, when required by 
the Commissioner, by a statement from the organization to which the 
contribution or gift was made showing whether the organization is 
of the type referred to in such section 170(b) (1) (A), the name and 
address of the contributor or donor, the amount of the contribution or 
gift and the date of the actual payment thereof, and by such other 
information as the Commissioner may deem necessary. 

Rev. Rul. 55-151 (Also Part ZI, Section 28(o); Regulations 118, 
Section 89. 23 (o) -1. ) 

A taxpayer incurs traveling expenses in connection with the per- 
formance of his oScial duties as an uncompensated o6cer and mem- 
ber of an organization exempt from Federal income tax under 
section 501(c) (4) of the Internal Revenue Code of 1954 (sec. 101(8) 
of the Internal Revenue Code of 1939). Held, since the organization 

. is not one to which contributions are deductible within the meaning 
of section 170 of the 1954 Code (sec. 28(o) of the 1989 Code), any 
amounts expended by the taxpayer for such traveling expenses are 
not deductible as charitable contributions for Federal income tax 
purposes. Compare Rev. Rul. 55 — 4, page 291, this Bulletin. 

Rev. Rul. 55-219 

A museum, which is a corporation, maintains a regular faculty and 
curriculum a~nd a regularly enrolled body of students or pupils at the 
place where its educational activities are regularly carried on. Con- 
tributions to the museums have been held to be Charitable contributions 
under section 170 of the Internal Revenue Code of 195. Held, the mu- 
seum is an educational organization within the meaning of section 
170(b) (1) (A) (ii) of the Code of 1954. Accordingly, contributions 
made thereto by individuals will be deductible in computing their tax- 
able income not only to the extent of the general limita~tion of 20 
percent of adjusted gross income under section 170(b) (1) (B), but 
also to the extent of the special limitation of 10 percent of adjusted 
gross income under section 170(b) (1) (A) of the Code of 1954. 

Rev. Rul. 55 — 268 

A rehabilitation center for handicapped individuals provides spe- 
'cial treatment for patients under a doctor's prescription. It has be- 
come necessary to begin a drive for funds to erect a new building suit- 
able for housiiig such rehabilitation center. Held, contributions made 
to the rehabilitation center to provide for a. building for use in the 
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treatment of handicapped individuals constitute contributions to a 
hospital within the meaning of section 170(b) (1) (A) (iii) of the In. 
ternal Revenue Code of 1954. Therefore, such contributions are de- 
ductible by the donors to the extent that the aggregate of the contribu- 
tions allowed as a deduction under section 170(b) (1) (A) of the Code 
does not exceed 10 percent of the taxpayer's adjusted gross income. 
Any such contributions in excess of 10 percent should be taken into ac- 
count in computing the amount allowable as a deduction subject to the 
oeneral limitation of 20 percent provided in section 170(b) (1) (8) of 
the Code. 

Rev. Rul, 55-269 

Payments to an organization of the character described in section 
501(c) (4) of the Internal Revenue Code of 19o4 for the purpose of 
subsidizing the dissemination of its literature to organizations of 
the character described in section 501(c) (3) of the Code are not de- 
ductible as charitable contributions for Federal income tax purposes. 

Advice has been requested concerning the deductibility of pay- 
ments made to a tax-exempt organization under the circumstances set 
forth below. 

The 3f organization is engaged in the promotion of sound and eco- 
nomical Government operations. Its purposes include stimulating 
and developing the economic life of the United States by encouraging 
Government — national, state and local — to practice wise economy in 
public spending; encouraging business leaders and others to partici- 
pate in public a8airs and thus contribute to government the benefit 
of their experience and judgment; assisting in the development of an 
informed public opinion on major political, social and economic 
issues; and taking appropriate and lawful measures to effectuate these 
and its other purposes. One of its principal means of accomplishino 
these purposes is the printing and dissemination of literature devotecf 
to advocating the principles which it supports. Occasionally, the 
literature may advocate or oppose pending legislation. 

The 3f organization has been held to be exempt from Federal income 
taxes under section 101(8) of the Internal Revenue Code of 1989, 
now section 501(c) (4) of the 1954 Code, as an organization engaged in 
promoting the welfare of mankind. Contributions to it are not de- 
ductible for Federal incoine tax purposes. 

In addition to soliciting direct contributions in support of its pur- 
poses, the 3f organization furnishes to prospective contributors a list 
of schools, libraries and other educational, religious and similar insti- 
tutions so that in making payments to the 3X organization such persons 
may designate particular organizations to which subscriptions to the 
literature published by the 3f organization may be sent. The listed 
organizations are of the character described in section 501(c) (8) of 
the 1954 Code, and contributions to them would be deductible by 
donors under section 170. It has been contended that the payments 
are made to the 3f organization as agent of contributors for the pur- 
pose of distributing its literature to the designated organizaticns and 
that such payments will be deductible as contributions to such schools, 
libraries, etc. 
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It is deemed that the above method is an indirect means of subsidiz- 
ing the dissemination of the literature produced by the 3E organiza- 
tion and constitutes in e8ect a contribution to the latter organization 
in support of its own purposes rather than a contribution to the recipi- 
ents of the literature. 

Accordingly, it is held that payments to the cV organization, or any 
other organization of the character described in section 501(c) (4) of 
the 1954 Code, for the purpose of subsidizing the dissemination of its 
literature to organizations of the character described in section 501(c) 
(8) of the 1954 Code are not deductible as charitable contributions for 
Federal income tax purposes. 

Rev. Rul. 55-808 (Also Part II, Section 120; Regulations 118, 
Section 89. 120 — 1. ) 

The term "income tax paid, " as contained in section 170(b) (1) (C) 
of the Internal Revenue Code of 1954 (section 120 of the 1989 Code), 
relating to the unlimited deduction for charitable contributions for 
certain individuals, does not include aO income taxes paid, whether to 
the Federal Government, a State or foreign country. Since the in- 
come tax referred to in this section must be determined without regard 
to chapter 2 of the Internal Revenue Code of 1954, relating to tax on 
self-employment income, it is held that the only income tax contem- 
plated by such section is Federal income tax. 

PART VII. — ADDITIONAL ITEMIZED DEDUCTIONS FOR INDIVIDUALS 

SECTION 218. — MEDICAL, DENTAL, ETC. , EXPENSES 

Deductibility as medical expenses under section 218 of the Internal 
Revenue Code of 1954, of certain expenditures made by taxpayers for 
transportation, travel, special education, medical insurance, health 
institutes, air conditioners, special construction and equipment, special 
clothing, food and beverages, and other hygienic articles for purposes 
of health See Rev. Rul. 55 — 261, page 807. 

PART IX. — ITEMS NOT DEDUCTIBLE 

SECTION 268. — CAPITAL EXPENDITURES 
Costs incurred in deepening an existing well or constructing a new 

well as a result of a period of drought. See Rev. Rub 55 — 867, page 25, 

SECTION 266. — CARRYING CHARGES 

No deduction allowable for taxes chargeable to capital account. 
See Rev. Rul. 55 — 267, page 28. 
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SUBCHAPTER C. — CORPORATE DISTRIBUTIONS AND 
ADJUSTMENTS 

PART I. — DISTRIBUTIONS BY CORPORATIONS 

SUBPART A. — EFFECTS ON RECIPIENTS 

SECTION 801. — DISTRIBUTIONS OF PROPERTY 

Distributiors by a corporation to its stockholders of stock of a 
controlled corporation. See Rev. Rul. 55-108, below. 

SUBPART C. — DEFINITIONS; CONSTRUCTIVE OWNERSHIP OF STOCK 

SECTION 816. — DIVIDEND DEFINED 

Distribution of stock by a corporation as a dividend. See Rev. Rul, 
55-108, below. 

PART III. — CORPORATE ORGANIZATIONS AND REORGANIZATIONS 

SUBPART B. — EFFECTS ON SHAREHOLDERS AND SECURITY HOLDERS 

SECTION 854. — EXCHANGES OF STOCK AND SECURITIES 
IN CERTAIN REORGANIZATIONS 

The efFects on shareholders as a result of exchanges between two 
corporations in pursuance of a plan of reorganization. See Rev. Rul. 
55-45, page 84. 

The effects on shareholders as a result of exchanges between two 
corporations in pursuance of a plan of reorganization. See Rev. Rul. 
55 — 59, page 85. 

SECTION 85". — DISTRIBUTION OI' STOCK AND 
SECURITIES OF A CONTROLLED CORPORATION 

(Also Sections 801, 816. ) Rev. Rul. 55-108 

X Corporation owning 80 percent of the stock of Corporation Y, 
proposes to distribute its Y stock to the stockholders of X, just 
prior to the sale of all the stock of X to Z Corporation. Beld, the 
distribution of such stock will be used principallr as a device for 
the distribution of earnings and profits of the X Corporation and, 
therefore, the nonrecognition provision of section 855 of the 
Internal Revenue Code of 1O54 will not appl7. Held, further, the 
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taxability of the distribution should be determined under section 
301 and section 310 of such Code. 

Advice has been requested with respect to the tax consequences of 
a proposed transaction under the circumstances set forth below. 

The X Corporation is engaged in the manufacture of paper prod- 
ucts. It also owns 80 percent of the stock of Y, a foreign corporation, 
which operates a lumber business. The Y Corporation's stock has 
greatly appreciated in va. lue and constitutes a large proportion of the 
total asset value of X Corporation. The X Corporation has common 
stock of 120m dollars and an earned surplus of 100m dollars. For the 
past several years, the X Corporation has suffered severe operating 
losses and its stockholders have received no dividends. For that 
reason the stockholders of X have voted to liquidate and start dis- 
solution proceedings on a specified date, unless negotiations to sell 

their stock have been completed on or before such date. 
The Z Corporation is interested in buying all of the outstanding 

common stock of X Corporation and has made an o8er to purchase 
such stock which has not yet been acted upon by X or its stockholders, 
Ilowever, the Z Corporation's oQ'er does not contemplate payment for 
the value of the Y Corporation's stock as an asset of X Corporation. 

Since the Z Corporation has no interest in Y stock held by X Corpo- 
ration, the latter corporation proposes to distribute this stock to its 
shareholders, prior to the completion of the sale negotiations. 

Section 355(a) of the Internal Revenue Code of 1054 states tliat. , 
if all the requirements of that section are satisfied, the distribution 
by a corporation of the stock of a controlled corporation to its share- 
holders will not result in the recognition of any gain or loss to a share- 
holder upon receipt of the stock. However, one of the requirements of 
section 355 (a) (1) is that: 

(B) The transaction was not used principally as a device for the 
distribution of the earnings and profits of the distributing corporation 
or the controlled corporation or both (but the mere fact that subsequent 
to the distribution stock or securities in one or more of such corporations 
are sold or exchanged by all or some of the distributees (other than 
pursuant to an arrangement negotiated or agreed upon prior to such 
distribution) shall not be construed to mean that the transaction was 
used principally as such a device), 

In the instant case, subsequent to the proposed distribution of Y 
stock by X, the stock of X Corporation may be sold by the present 
stockholders pursuant to an arrangement negotiated immediately 
prior to the distribution. The sale of stock of the distributing corpo- 
ration immediately subsequent to a distribution of stock of a controlled 
corporation, when negotiations for such a, sale are already in process, 
is generally considered sufficient evidence that the distribution of 
stock was used principally as a device for the distribution of earnings 
and profits of the distributing corporation. The purpose of the re- 
quirement that the transaction not be used principally as a device for 
the distribution of earnings and profits is to limit the application of 
section 855 of such Code to those cases in which the distribution of 
stock of the controlled corporation effects only a readjustment of con- 
tinuing interests in property under modified corporate forms. 
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In the instant case, the purpose in distributing the Y stock is to 
facilitate the sale of stock of. X Corporation. No continuing interest 
in X on the part of any of the present stockholders is contemplated. 
The distribution of the Y stock is merely a device to give to the X 
stockholders certain assets for which the prospective purchaser of 
their stock is unwilling to pay. Therefore, it is an arrangement for 
distributing the earnin~gs and profits of X~ Corporation and section 
855 of the ( ode is not applicable to such a transaction. 

Accordingly, it is held that the amount and taxability of the dis- 
tribution of the stock of Y Corporation to the stockholders of X Cor- 
poration will be determined in accordance with the provisions of sec- 
tion 801(c) (1) of the Internal Revenue Code of 1954. The portion 
of the distribution constituting a dividend will be determined under 
the provisions of section 816 of such Code. 

SECTION 858. — BASIS TO DISTRIBUTEES 
The treatment of the basis to stockholders of their stock in exchange 

pursuant to a reorganization. See Rev. Rul. 55 — 45, page 84. 

Basis to stockholders of stock received in exchange for stock pur- 
suant to a reorganization. See Rev. Rul. 55 — 59, page 85. 

SUBPART C. — EFFECTS ON CORPORATION 

SECTION 861. — NONRECOGNITION OF GAIN OR LOSS 
TO CORPORATIONS 

The exchanges of property between two domestic corporations in 
pursuance of a plan of reorganization. See Rev. Rul. 55 — 45, page 84. 

Exchange of property between two corporations in pursuance of a 
plan of reorganization. See Rev. Rul. 55-59, page 85. 

SECTION 862, — BASIS TO CORPORATIONS 

Property acquired by a corporation in connection with a reorganiza- 
tion. See Rev. Rul. 55 — 45, page 84. 

Property acquired by a corporation in connection with a reorgani- 
zation. See Rev. Hul. 55 — 59, page 85. 



SUBPART D. — SPECIAL RULEI DEFINITIONS 

SECTION 367. — FOREIGN CORPORATIONS 

Rev. Rul. 55-45 '(Also Sections 35, 358, 361, 362, 368, 381, 
1223. ) 

Where a plan of reorganization is proposed for bona @de business 
reasons providing for a statutory merger of two domestic corpora- 
tions which are wholly owned subsidiaries of a foreign corporation, 
it is not necessary to establish prior to the merger that such trans- 
action is not in pursuance of a plan of tax avoidance under section 
367 of the Internal Revenue Code of 1054. 'She herein described 
transaction constitutes a nontaxable reorganization within the 
purview of section 368(a) (1) (A) of such Code. 

Advice has been requested with respect to the tax consequences of 
a proposed reorganization under the following circumstances. 

X and Y are both American corporations engaged in the business of 
Inanufacturing and selling agricultural implements and are located 
in different St~ates. Both corporations have both preferred and com- 
mon stock outstanding. Y Corporation holds about 10 percent of its 
issued common stock in its treasury. 

Both X and Y are wholly owned subsidiaries of Z Corporation, a 
Canadian corporation. 

To promote greater business eKciency and economy in management 
of X and Y Corporations, a plan of reorganization and agreement of 
merger is proposed whereby the X Corporation will acquire the busi- 
ness and assets of the Y Corporation through a statutory merger in 
compliance with the statutes of the respective States in which they 
are incorporated. Upon completion of the merger, Y Corporation 
will cease as a separate corporate entity, while the X Corporation will 
be the surviving and continuing corporation. 

Under the plan the articles of incorporation of X. will be amended 
to provide for an increase in its authorized common stock, and newly 
issued common stock of X will be exchanged for all of the common and 
preferred stock of Y. The treasury shares held by Y will be cancelled 
and the name of the surviving corporation will be changed. 

The questions presented are (1) whether, under the provisions of 
section 367 of the Internal Revenue Code of 1954, it is necessary to 
establish in advance of the transaction that the exchanges to be made 
are not in pursuance of a plan having as one of its principal purposes 
the avoidance of Federal income taxes and (2) whether the transfers, 
exchanges, and the termination of Y's corporate existence will result 
in recognition of gain or loss to any of the parties involved. 

With respect to the first question, section 367 of the Internal Rev- 
enue Code of 1954, which relates to foreign corporations, reads in 
part as follows: 

In determining the extent to which gain shall be recognized in the case of 
any of the exchanges described in section ~ * * 354, 355, ~ ~ * or 361, a foreign 
corporation shall not be considered as a corporation unless, before such exchange, 
it has been established to the satisfaction of the Secretary or his delegate that 
such exchange is not in pursuance of a plan having as one of its principal 
purposes the avoidance of Federal income taxes ' ~ *. 

In the instant case the plan of reorganization as proposed provides 
for the merger of two domestic corporations all of the stock of which 
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is owned by the same foreign corporation. Ilowever, if all of the 
stock of both corporations were owned by an individual (instead of 
a corporation) this would not prevent the transaction from being a 
reerganization under the terms of section 868 of the Code. It is the~re- 
fore not necessary to establish prior to the merger that it is not in 
pursuance of a plan having as one of its principal purposes the avoid- 
ance of Federal income tax within the meaning of section 867 of the 
Code, inasmuch as the transaction has the same eA'ect whether or 
not the foreign corporation is "considered as a corporation. " 

In the instant case, the merger meets the provisions of section 
868(a) (1) (A) of the Internal Revenue Code. Both corporations 
are m the same business and the purpose of the transaction is to pro- 
mote greater business e%ciency and economy in inanagement. There- 
fore, no gain or loss will be recognized to either corporation or to 
their stockholder as a result of the mer& er. The basis of the assets 
of the Y Corporation acquired by the X Corporation will be the same 
as the cost or other basis in the hands of Y; and the basis to the stock- 
holder of Y Corporation of the stock of X Corporation received will 
be the same as the basis of the stock exchanged. In determining the 
holdino period of the new shares, there will be included the period 
for which the shares exchanged were held. The undistributed earn- 
ings and profits of Y Corporation will be deemed to have been received 
by the X Corporation as of the date of the transfer. 

SECTION 868. — DEFINITION REI. ATING TO CORPORATE 
REORGANIZATIONS 

(Also Sections 854, 858, 861, 862, 881. ) Rev. Rul. 55-59 

A nonstatutory merger between two corporations under certain 
circumstances for bona fide business reasons will constitute a re- 
organization within the purview of section 368(a) (1) (C) of the 
Internal Itevenue Code of 1954 and, therefore, a nontaxable exchan "e 
as to each corporation and its shareholders under sections 361 and 
364 of such Code. 

Advice has been requested with respect to the tax consequences of 
a proposed reorganization under the following circumstances. 

The X Corporation is engaged in the business of manufacturing 
and selling certain products. Its authorized capital consists of 2, 5'00 
shares of common stock of which 1, 450 shares are outstanding in the 
hands of the public and 50 shares are held in the treasury of the cor- 
poration. Of the treasury stock 85 shares are reserved for options 
granted to ofiicers and executives of the corporation. 

The Y Corporation is engaged in the same business as X Corpora- 
tion. Its authorized capital consists of 100 shares of preferred stock 
and 500 shares of common stock. None of the preferred stock has 
ever been issued. Of the authorized common stock 240 shares are 
outstanding not including 15 shares which have been reserved for the 
purpose of Y's restricted stock option plan for key employees. The 
corporation has outstanding 750a: dollars principal amount of sinking 
fund debenture bonds. 

Pursuant to an agreement between the respective corporations, the 
X Corporation will acquire the property and assets of the Y Corpora- 
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tion in exchange solely for voting stock of the X Corporation, and 
the assumption by X of the liabilities of Y, including the outstanding' 
debenture bonds. Furthermore, the X Corporation will change its 
name to "X-Y Corporation"; reclassify its stock so as to provide for 
1, 500 authorized shares of voting common stock, having a different par 
value; issue 300 shares of new common stock in exchange for the 1, 500 
shares of its old common stock outstanding, the exchange being on a 
pro rata basis; and make certain. other incidental changes in X's arti- 
cles of incorporation. 

The X Corporation will issue to the Y Corporation 850 shares of 
its new common stock, and will assume the liabilities of Y Corporation 
in exchange for the property and assets of Y Corporation which hvill 

be acquired by X. Upon the receipt by Y of the stock of the X 
Corporation, the latter corporation will distribute such stock to its 
stockholders in exchange for the stock of Y Corporation held by them 
in the ratio Jhrovided by the plan of reorganization. The X Corpora- 
tion in issuing its new common stock to its own stockholders and to 
the stockholders of Y Corporation will issue scrip certificates repre- 
senting fractional shares which will be exchangeable for full shares. 
Such scrip certilicates will become void after a specified date if they 
are not theretofore surrendered. Upon consummation of the trans- 
action the Y Corporation will be liquidated and dissolved. 

The purpose of the transaction is to advance the interests of the 
said corporations by presenting a strengthened organization in a 
highly competitive industry through a broadened line of products, 
lower unit costs, and a combination of successful managerial talent. 

Section 368 of the Internal Revenue Code of 1954 provides, in part, 
as follows: 

(a) REGRGANrzATIGN. — 
(I) IN GENERAI. ~ ~ ~ the term "reorganization" means— 

III 

(C) the acquision by one corporation, in exchange solely for all or a 
part of its voting stock (or in exchange solely for all or a part of the 
voting stock of a corporation which is in control of the acquiring cor- 
poration), of substantially all of the properties of another corporation, 
but in determining whether the exchange is solely for stock the assump- 
tion by the acquiring corporation of a liability of ihe other, or the fact 
that property acquired is subject to a liability, shall be disregarded; 

III 

(b) PARTY To A REORGANIZATION. + + + thc 'tel'nl a Party to a reorganiza- 
tion" includes— 

(1) a corporation resulting from a reorganization, and 
(2) both corporations, in the case of a reorganization resultin, from the 

acquisition by one corporation of stock or properties of another. 

Section 861 of such Code in regard to the effects on corporations 
states, in part: 

(a) GENEEAL RvrE. — No gain or loss shall be recognized if a corporation a 
party to a reorganization exchanges property, in pursuance of the plan of re- 
organization, solely for stock or securities in another corporation a party to the 
reorganization. 

As to the effect on shareholders, section 354 reads, in part: 
(a) GENGEAr. Rvrz. — 

(I) IN GENEEAr, . — No gain or loss shall be recognized if stock or securities 
in a corporation a party to a reorganization are, in pursuance of the plan 
of reorganization, exchanged solely for stock or securities in such corpora- 
tion or in another corporation a party to the reorganization. 



In the instant case, all requirements of a nontaxable transaction 
within the meaning of the above sections of the Code have been Inet. 
Therefore, no gain or loss will be recognized to either corporation or 
its stockholders as a result of the reorganization. The basis of the 
assets of. Y Corporation acquired by the X Corporation will be the 
same as the cost or other basis in the hands of Y; and the basis of the 
new stock of X Corporation in the hands of the stockholders of X 
Corporation and in the hands of the stockholders of Y Corporation 
will be the same as the basis of the old stock exchanged therefor. The 
undistributed earnings and profits of Y Corporation will retain its 
character for dividends in the X Corporation. 

Merger of two domestic corporations which are wholly owned sub- 
sidiaries of a foreign corporation. See Rev. Rul. 55-45, page 64. 

PART V. — CARRYOVERS 

SECTION 381. — CARRYOVERS IN CERTAIN CORPORATE 
ACQUISITIONS 

The undistributed earnings and profits acquired by the surviving 
corporation pursuant to the plan of reorganization. See Rev. Rul. 
55 — 45, page 34. 

Status of undistributed earnings and profits acquired by the sur- 
viving corporation pursuant to the plan of reorganization. See Rev. 
Rul. 55 — 59, page 35. 

SUBCHAPTER D. — DEFERRED COMPENSATION, ETC. 

PART I. — PENSION, PROFIT-SHARING, STOCK BONUS PLANS, ETC. 

SECTION 401. — QUALIFIED PENSION, PROFIT-SHARING, 
STOCK BONUS PLANS, ETC. 

(Also Part II, Section 165; Regulations 118, 
Section 69. 165-1. ) 

Rev. Rul. 55-60 

Where an employees' pension plan, held to meet the requirements 
for qualification for tax exemption under section 165(a) of the 
Internal Revenue Code of 1939, contains a provision for limitation 
of benefits for the 25 most highly compensated employees in accord- 
ance with Mimeograph No. 5717, C. B. 1944, 321, and has been in 
operation for more than 10 years, a variance in the distributive 
shares of participants upon bona fide termination of the plan because 
of adverse business conditions will not result in the prohibited 
discrimination in favor of employees who are oilicers, shareholders, 
supervisors, or highly compensated, nor adversely affect the qualifi- 
cation of the plan under section 401(a) of the 1954 Code. 

Mimeograph 6136, C, B. 1947 — 1, 58, and P. S. 52 dated August 9, 
1945, modified. 



Advice has been requested whether upon bona fide termination of 
an employees' pension plan, because of adverse business conditions, a 
variation in the distributive shares of participants in the plan would 
result in the prohibited discrimination in favor of employees who are 
officers, shareholders, supervisors or highly compensated, and ad- 
versely affect the qualification of the plan under section 401(a) of the 
Internal Revenue Code of 1954. 

An employer established a pension plan of the unit benefit type for 
its employees during 1948. Benefits under the plan were provided by 
means of. individual level premium annuity contracts. The plan had 
been amended during 1944 to include limitations on benefits for the 
25 most highly compensated employees in accordance with the pro- 
visions of hlimeograph 5717, C. B. 1944, Ml, and upon consideration 
as to its qualification under section 165(a) of the Internal Revenue 
Code of 1989 was held to satisfy the requirements for such qualifica- 
tion. The benefits under the plan were integrated with the Old Age 
and Survivors Insurance benefits under the social security program. 
The plan had been maintained and operated in accordance with its 
terms until 1954 when it was terminated because of adverse business 
conditions. 

Upon such termination it was found that distribution of the avail- 
able assets under the plan, in accordance with provisions therefor, 
would result in the respective participants receiving distributions 
equal to the following percentages of their total compensation: 

Person tage of 
Employees total compensation 

Controlling stockholder gg 
Minority stockholder 21 
Highly paid nonstockholder employees 17 
kll other employees 11 

It was also found that the plan was operated in accordance with its 
provisions and that the variance in distributions, as indicated above, 
was occasioned by: (1) the older ages of the stockholders and highly 
paid employees, (2) integration of the'benefits under the plan with 
the Old Age and Survivors Insurance benefits under the social security 
program which resulted in relatively greater benefits based on com- 
pensation above $8, 600 than on the first $3, 600 of compensation for 
each year of credited service, and (6) the fact the stockholders and 
highly compensated employees had relatively long periods of credited 
service. 

Since the plan had been in operation for niore than 10 years, the 
limitations on benefits for the 25 most highly compensated employees 
in accordance with Mimeograph 5717, 8ttpra, are no longer applicable. 
Thus, the issue is whether the distribution as indicated above is dis- 
criminatory within the purview of section 401(a) (4) of the 1954 
Code (section 165 (a) (4) of the Internal Revenue Code of 1989) which 

rohibits discrimination in favor of employees who are oKcers, share- 
olders, supervisors or highly compensated. 
It is recognized that in a pension plan of the unit benefit or fixed 

benefit type contributions for the respective participants will vary in 
accordance with such factors as age, years of service, and nearness to 
retirement, and that in integrated plans variances will result when 
comparisons are made solely on the basis of assets distributable under 
the plan, This, however, is not discrimination within the statutory 
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sense. The variance in distribution is merely a fortuitous circum- 
stance resulting from the bona fide termination of the plan which 
could not have been foreseen when the plan vvas established and which 
resulted from causes beyond the employer's control. 

Accordingly, under the above circumstances, it is held that a variance 
in the distributive shares of participants upon bona fide termination, 
because of adverse business conditions, of an employees' pension pian 
which contains a provision for the limitation of benefits for the 25 
most highly compensated employees and which has been in operation 
for more than 10 years, will not result in the prohibited discrimination 
in favor of employees who are oKcers, shareholders, supervisors, or 
highly compensated, nor adversely aQ'ect the qualification of the plan 
under section 401(a) of the 1054 Code. 

Mimeograph 6136, C. B. 1947-1, 58, and P. S. 5o, dated August 0, 
1945, to the extent inconsistent herewith are hereby modified. 

(Also Part II, Section 165; Regulations 118, 
Section 30. 165-4. ) 

Rev. Rul. 55 -186 

A plan which is intended to qualify under section 401(a) of the 
Internal Revenue Code of 1954 must contain an appropriate provi- 
sion for the purpose of granting fully vested rights to participants 
upon discontinuance of contributions by the employer, sitnilar to a 
case in which actual termination takes place. 

Advice has been requested as to whether an employees' profit-sharing 
plan must contain a provision for granting fully vested rights to par- 
ticipants upon discontinuance of contributions by the employer. 

Under the provisions of the employees' profit-sharing plan in the 
instant case, if the board of directors deems it inadvisable or impossi- 
ble for the corporation to continue to make contributions under the 

lan, it shall have the power to discontinue the corporation's contri- 
utions by an appropriate resolution. However, should this be done, 

the other provisions of the plan remain in force and the trust remains 
in existence. The plan further provides that a participant shall for- 
feit the amount credited to him in the trust fund in the event of his 
termination of. employment prior to retirement. 

Section 401(a) (4) of the Internal Revenue Code of 1054 (sec. 
165(a) (4) of the 1030 Code) provides that a trust forming part of a 
stock bonus, pension, or profit-sharing plan of an employer for the 
exclusive benefit of his employees shall constitute a qualified trust 
if the contributions or benefits provided under the plan do not dis- 
criminate in favor of employees who are oScers, shareholders, persons 
whose principal duties consist in supervising the work of other em- 
ployees, or highly compensated employees. 

In a profit-sharing plan, unless the participants are vested in their 
respective interests at the time of discontinuance of contributions, 
discrimination in favor of employees who are oflicers, shareholders, 
supervisors, or highly compensated may result. Such employees would 
usually be the last to have their services terminated and stand to 
benefit from the forfeiturcs at'ising from severance of eml&1nyment 
of other participants. 

364050' — 56 — 4 
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In a pension plan, forfeitures arising from severance of employ- 
ment or other reasons must be used. to reduce subsequent employer 
contributions rather than be allocated among remaining participants. 
However, if contributions are discontinued there is nothing against 
which to apply the forfeitures. 

Accordingly, a plan which is intended to qualify under section 
401(a) of the 1954 Code (sec. 165 (a) of the 1989 Code) must contain 
an appropriate provision for the purpose of granting fully vested 
rights to participants upon discontinuance of contributions by the 
employer, similar to a case in which actual termination of the plan 
and trust takes place. 

Extension of time granted in filing annual return required of an 
employees' trust qualified under section 401ta) of the Internal 
Revenue Code of 1954. See Rev. Rul. 55 — Ã1, page 189. 

SECTION 409. — TAXABILITY OF BENEFICIARY OF 
EMPLOYEES' TRUST 

(Also Part II, Section 165; Regulations 118, Rev. Rul. 55-61 
Section 89. 165 — 6. ) 

Although a distribution from an employees' trust meeting the re- 
quirements of section 401 of the Internal Revenue Code of 1954 is 
made in whole or in part from funds received by the trust as interest 
on tax-free securities, such distribution, when received or made avail- 
able, is taxable income to the distributee in the manner and to the 
extent provided by section 409(a) of the Code. 

(Also Section 79. ) Rev. Rul. 55-868 
The distribution of all funds of a pension trust to the employee 

participants, each of whom has previously executed and who there- 
after carries out a legally enforceable agreement to pay over his 
distributive share to a new pension trust which, like the former, con- 
stitutes a qualified trust under section 401(a) of the Internal 
Revenue Code of 1954, is considered a transfer of funds from one 
such trust to another through the agency of the employees, who will 
realize no taxable income from such transactions. The deferment of 
taxation to the participants granted with respect to the employer's 
contributions and any earnings credited to the participants will 
accordingly continue until such subsequent time as they may be 
distributed or made available to the distributees. 

Advice has been requested with regard to the tax consequences of 
distributions from a pension trust which has been held to be qualified 
under section 401(a) of the Internal Revenue Code of 1954 and exempt 
under section 501(a) of the Code, upon discontinuance of the plan, 
where funds are distributed to the employee participants who in turn 
pay them over to the trustees of a new plan also qualified under section 
401(a) of the Code. 

A savings and loan association that had been a member of the Retire- 
ment Fund of the Federal Home Loan Bank System which fund had 
been held to meet the requirements of section 401(a) of the Code, 
desired to sever its connection with the System and fund its pension 
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obligations to its employees under its own plan which plan was also to 
qualify under section 401(a) of the Code. Under the bylaws of the 
System it was required that, upon discontinuance by an employer of 
participation in the System, the contributions of both the employer 
and employees be distributed to the employee participants. As a 
condition precedent to the establishment of its new plan the association 
required that each and every one of its employees participating in the 
System sign an agreement requiring them to deposit in the new trust 
all funds received from the System. 

Section 40o(a) of the Code provides that the amount actually dis- 
tributed or made available to any distributee by an employees' trust 
described in section 401(a, ) which is exempt from the tax under section 
501(a) shall be taxable in the year in which so distributed or made 
available. 

It is held that the distribution of all funds of a pension trust to 
the employee participants, each of whom has previously executed and 
who thereafter carries out a legally enforceable agreement to pay 
over his distributive share to a new pension trust which, like the for- 
mer, constitutes a qualified trust under section 401(a) of the Internal 
Revenue Code of 1054, is considered a transfer of funds from one 
such trust to another through the agency of the employees, who will 
realize no taxable income from such transactions. 'Ivhe deferment 
of taxation to the participants granted with respect to the employer's 
contributions and any earnings credited to the participants will ac- 
cordingly continue until such subsequent time as they may be dis- 
tributed or made available to the distributees. See Revenue Ruling 
55 — 817, page 320, this Bulletin, involving a similar issue, but with re- 
spect to city employees having certain options not present in this case. 

Rev. Rul. 55-428 

4 participant's interest in an employees' trust described in section 
401(a) and exempt under section 601(a) of the Internal Revenue 
Code of 1954 is not macle available to him within the purview of 
section 402(a) of the Code where there are substantial conditions 
or restrictions on his right of withdrawal. 

Advice has been requested as to the circumstances under which a 
participant's interest in an employees' trust described in section 401(a) 
and exempt under section 501(a) of the Internal Revenue Code of 
1954 is made available to him within the purview of section 40o(a) of 
the Code. 

Section 400(a) of the Code provides that the amount distributed or 
made available from a trust described under section 401(a) which is 
exempt under section 501(a) of the Code, shall be taxable to the 
distributee "in the year in which so distributed or made available. " 
It is clear from the language used in section 409(a) of the Code that 
it was intended, in some circumstancesy tliat a participant, even in a 
qualified plan, should be subjected to tax upon his interests in such 
a trust in a particular year even though such interests shall not be 
actually distributed to him in that year. 

A participant's interest in such a trust is not made available to him 
unless and until it is unconditionally credited to or set apart for him 
and made subject to his withdrawal or other disposition. Conditions 
upon such withdrawal or disposition which are without substance 
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however, are not deemed to prevent the participant's interest from 
being made available. See Rev. Rul. 54-265, C. B. 1954-2, 289, 
Most cases in which the issue arises as to whether a participant's 
interest has been made available fall into two general classes, namely, 
(1) penalties for withdrawal, and (2) a prior irrevocable election to 
defer distribution to a fixed or determinable future time. 

In the penalty type of case a participant, who makes a withdrawal, 
is required to discontinue his participation in the trust or suer a for- 
feiture with respect to a portion of his distributable interest. Dis- 
continuance of participation is the surrender of a valuable right and, 
as long as that remains a condition for withdrawal of his interest, 
such interest is not made available to the participant. Compare, 
Di7lis C. knapp et al. v. Commissioner, 41 B. T. A. 28, and Estate of 
A. cV. Berry v. Commissioner, 44 B. T. A. 1254. 

In the deferment by prior election type of case, if the trust inden- 
ture, or the plan of. which it is a part, provides for an irrevocable 
election by the eniployee prior to the time his interest becomes dis- 
tributable to him to have distribution of such interest deferred to a 
fiixed or determinable future time, such as ten years or upon his prior 
retirement, severance of employment, death, or disability, his interest 
is not made available prior to such time or occurrence of any of the 
events enumerated. So long as an employee's election to defer the 
actual receipt of a distribution is irrevocable, it is immaterial whether 
the exercise thereof takes the form of positive action or merely in- 
action on the part of the employee. 

Both in the penalty and deferment by prior election type of case, a 
penalty or period of deferment which is inconsequential lacks sub- 
stance and is not deemed to prevent the participant's interest from 
being made available at the earliest date upon which he could have 
received a distribution. What is consequential and what constitutes 
substance depends upon the facts in a particular case, and will be 
further amplified in subsequent rulings. 

(Also Part II, Section 165; Regulations 118, Rev. Rul. 55-424 
Section 39. 165 — 6. ) 

Where an emplovee after 10 years of participation in an employ- 
ees' profit-sharing trust, which is qualided under section 401(a) of 
the Internal Revenue Code of 1954 (section 105(a) of the 1999 
Code), may elect to withdraw a stated percentage of the full amount 
standing to his credit in the account established for a particular 
10 year period only after the approval of an administrative commit- 
tee in the case of proved Qnancial necessity, such amounts will not be 
deemed to be made available under section 402(a) (1) of the 1N4 
Code. 

Advice has been requested whether a participant in a qualified em- 
ployees' profit-sharing trust will be considered to be in receipt of 
income when after 10 years of participation in the trust he may elect 
to withdraw a stated percentage of the amount standing to his credit 
in the account established for a particular 10 year period only upon the 
approval of an administrative committee in the case of proved financial 
necessity. 

The cV company established an employees' profit-sharing plan and 
trust which has been held to be qualified under section 165(a) of the 
Internal Revenue Code of 1989 (sec, 401(a) of the 1954 Code), Ad. 
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ministration of the plan is accomplished by an administrative commit- 
tee appointed from among the participating employees. Company 
contributions are allocated to each participant's account on the basis 
of compensation and vest in the employee at the rate of 10 percent for 
each year of participation. Debits and credits are made to each 
participant's account for successive periods of 10 years. 

After 10 years of participation, an employee may elect to withdraw 
10 percent of the full amount standing to his credit in the account 
established for him for a particular 10 year period only with the. 
express approval of the administrative committee and only after 
making a written request therefor. Committee approvals for with- 
drawal of vested amounts can only be made in the case of financial 
necessity which has been proved by the participant making the appli- 
cation. A similar election, if approved, may be made with respect to 
each year thereafter until the account has been exhausted. If a request 
is not made in a particular year, the amount may be paid in a subse- 
quent year if requested by the participant and approved by the 
committee. Withdrawals may likewise be made from accounts of 
succeeding 10 year periods. 

Section 402(a) of the 1954 Code provides that the amount distrib- 
uted or made available from a trust described under section 401(a) of 
the Code shall be taxable to the distributee in the year in which so 
distributed or made available. Rev. Rul. 55-423, page 41 of this Bulle- 
tin, holds that a participant's interest, in an employees' trust, which 
meets the qualifications of section 401(a) of the 1954 Code is not made 
available to him within the purview of section 402(a) of the Code 
where there are substantial conditions or restrictions on his right of 
withdrawal and unless and until such interest is made subject to his 
withdrawal or disposal. It is considered that in the instant case the 
requirement that withdrawals can be made only with the approval of 
the administrative committee and only in the case of proved financial 
necessity constitutes a substantial restriction upon such withdrawal. 

Accordingly, it is held that where an employee after 10 years of 
participation in an employees' profit-sharing trust, which is qualified 
under section 401(a) of the 1954 Code, may elect to withdraw a stated 
percentage of the full amount standing to his credit in an account 
established for a particular 10 year period only after the approval of 
an administrative committee in the case of proved financial necessity, 
such amounts will not be deemed to be made available under section 
402(a) (1) of the 1954 Code. 

Rev. Rul. 55-425 

Where a participant in an employees' profit-sharing trust, which 
has been held to meet the requirements of section 155(a) of the In- 
ternal Revenue Code of 1%9 (section 401(a) of the 1954 Code), may 
elect at any time prior to the completion of 14 years of continuous 
service to receive distribution of his trust funds upon completion of 
15 years of continuous service, it is beld that the trust funds are not 
"made available" by reason of the right to make such an election. 

Advice has been requested whether the trust funds of an employ- 
ees' profit-sharing trust, which has been held to meet the requirements 
of section 165(a) of the Internal Revenue Code of 1989 (section 401 
(a) o f the 1954 Code), will be considered to have been "made avail- 
able" within the meaning of section 402(a) of the 1954 Code, merely 
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by reason of a participant's right to elect, within a specified timei 
to receive distribution of trust fulids upon completion of 15 years of 
service. 

An employer established an employees' profit-sharing plan which 
was held to be qualified under section 165 (a) of the 1989 E 'ode (section 
401(a) of the 1954 Code). Under the terms of the trust agreement 
which forms a part of the profit-sharing plan each employee had a 
severable and personal trust which terminated at the end of a period 
of 15 years of participation. The individual employee's trust could 
also be terminated upon his death or other termination of his services. 
Upon termination of a particular employee's trust for any reason the 
funds held thereunder (or such part with respect to which he had a 
nonforfeitable right) would be distributed to him in a lump sum. 

An amendmeiit to the plan and trust has been executed whereby 
a participant may receive a distribution from the trust only upon the 
termination of his services except in a case where he may elect to file 
a written declaration prior to his completion of 14 years of continuous 
employment to have his trust terminated at the completion of 15 years 
of service. The written declaration is irrevocable and no further 
election may be made after the completion of the 14th year. 

If he should fail to file such an election, within the time specified, 
then he may not receive any of the trust funds except upon his death or 
other termination of his services. 

Section 402(a) of the 1954 Code provides that the amount actually 
distributed or made available to any distributee by an employees' trust, 
described in section 401(a) which is exempt under section 501(a), shall 
be taxable to him in the year in which so distributed or made available. 
Where total distributions payable with respect to any employee are 
paid to the distributee within 1 taxable year of the distributee on ac- 
count of the employee's death or other separation from the service, or 
on account of the death of the employee after separation from service, 
the amount of such distribution, to the extent exceeding the amounts 
contributed by the employee shall be considered a gain from the sale 
or exchange of a capital asset held for more than 6 months. 

Revenue Ruling 55-428, page 41 of this Bulletin, holds that a par- 
ticipant's interest in an employees' trust which meets the qualifications 
of section 401(a) of the 1954 Code is not made available to him within 
the purview of section 402(a) of the Code where there are substantial 
conditions or restrictions on his right of withdrawal. 

On the basis of the above, it is held that where a participant in a 
qualified employees' profit-sharing trust may elect at any time prior 
to the completicn of 14 years of continuous service to file a written 
declaration for distribution of his trust funds upon completion of 15 
years of continuous service and where he may otherwise receive a 
distribution of the trust funds only upon the termination of his 
services, the trust funds are not "made available" within the purview 
of section 402(a) of the 1954 Code, by reason of the right to make such 
an election. Compare Rev. Rul. 54 — 265, C. B. 1954-2, 289. Where 
total distributions payable with respect to an employee are paid to the 
distributee within 1 taxable year of the distributee on account of the 
employee's death or other termination of service or death after ter- 
mination of service, long-tenn capital gain treatment will be accorded 
such a distribution. 
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SECTION 404. — DEDUCTION FOR CONTRIBUTIONS OI' AN 
EMPI OYER TO AN EMPLOYI~;ES' TRUST OR ANNUITY 
PLAN AND COMPENSATION UNDER, A DEFERRED- 
PA. YMENT PLA. N 

(Also Part II, Section 23(p); Regulations 118, Rev. Rul. 55-310 
Section 89. 28 (p) — 11. ) 

Deposits made by an employer to a temporary depository are not 
deemed to be contributions or payments to or under a plan qualified 
under section 401(a) of the internal Itevenue Code of 1004 (section 
Nfi(a) of the 1MO Code). A contribution is deemed to he made at 
the time the funds are irrevocably turned over to the trustee by the 
temporary depository or a ent and is deductible within the limits 
of section 404 of the Code, only if tlien paid to an existing trust 
which is part of a qualified pension, profit-sharing, or stock bonus 
plan, or in the event tliat the trust is not so qualified, if the rights 
of the employees in the contributions are nonforfeitable at the time 
so paid. 

Advice has been requested relative to the deductibility of amounts 
placed by an employer in an escrow fund which may be used to pay 
pension benefits. 

The Lf corporation is negotiating with a labor union, which repre- 
sents its employees, in an effort to establish a pension plan designed to 
cover all employees of the corporation. Each month, during the proc- 
ess of negotiation, the corporation places in escroiv one-twelfth of 
the estimated annual cost of the proposed plan. If within a specified 
time the plan is consummated, the escroiv funds are to be transferred 
to the trustee designated under the plan and applied to tlie payment 
of pension benefits. In the event the plan has not been agreeably 
accepted by all parties within the tinie specified, the escrow funds are 
to revert to the corporation. 

Section 404 (a) of the Internal Revenue Code of 1954 (scc. 23 (p) (1) 
of the 1939 Code) provides in part that contributions to or under a 
pension, stock bonus or profit-sliaring trust which meets the require- 
ments of section 401(a) of the 1954 Code (sec. 165a of the 1989 
Code) shall be deductible subject to certain limitations (not, here perti- 
nent) as to the amount deductible in any year, "if the contributions 
are paid into a pension trust" or "if the contributions are paid into a 
stock bonus or profit-sharing trust. " 

Section 404(a) (5) of the 1954 Code (section 23(p) (1) (D) of the 
1989 Code) provides, in substance, that if contributions are paid under 
a plan which does not meet the requirements of section 401(a) of the 
1954 Code (section 165(a) of the 1939 Code) such contributions shall 
be deductible in tile year paid only if the employees' rights to, or 
derived from, the employer's contributions are nonforfeitable at the 
time paid. 

In the instant case, the monthly payments are niade under a plan 
which does not meet the requirements of section 401(a) of the 1954 
Code (section 165(a) of the 1939 Code) and the eniployees' rights to 
the contributions are forfeitable inasmuch as the funds will revert to 
the corporation, in the event no agreement is reached between the labor 
union and. the corporation. Moreover, deposits with a temporary 
depository are not deemed to be contributions or payments to or un- 
der a plan meeting the requirements of. section 401(a) of the 1954 
Code under such circumstances. Therefore, the monthly deposits in 
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the escrow fund will not be deductible from gross income for Federal 
income tax purposes when so deposited. See Mim. 5985, C. B. 1946-1, 
72, and Mim. 6021, C. B. 1946 — 2, 43. 

Accordingly, deposits to a temporary depository will not be con- 
sidered as contributions or payments to or under a plan qualified under 
section 401(a) of the 1954 Code (section 165(a) of the 1939 Code). 
A contribution is deemed to be made at the time the funds are irrev- 
ocably turned over to the trustee by the temporary depository or 
agent and is deductible only if then paid to an existing trust which is 
part of a qualified pension, profit-sharing, or stock bonus plan, or in 
the event the trust is not so qualified, if the rights of the employees in 
the contributions are nonforfeitable at the time so paid. A payment 
by the teinporary depository or agent is not considered to meet the 
requirements of section 404(a) of the 1954 Code and is not deductible 
thereunder if made to a trust prior to (1) the date the plan is actually 
in efi'ect and (2) the date upon which it is deemed to meet the require- 
ments of section 401(a). 

Information required to be filed by an individual employer support- 
ing deductions claimed for contributions to an employees' trust or 
annuity plan on an industry-wide or area-wide basis, negotiated by 
a labor union, when the trustees of the plan file the complete data 
required for all contributing employers. See Rev. Rul. 55-204, 
page 300. 

PART II. — MISCELLANEOUS PROVISIONS 

SECTION 421. — EMPLOYEE STOCI& OPTIONS 

(Also Part II, Section 130A; Regulations 118, Rev. Rul. 55-104 
Section 39. 130A — 2. ) 

For the purpose of applying the 10 percent combined voting 
power rule contained in section 421(d) (1) (C) of the Internal 
Revenue Code of 1054 an employee who is granted a stock option 
by his corporate employer is considered to be the owner of all stock 
owned directly or indirectly by him, his wife, father, mother, 
brothers and sisters. 

Advice has been requested relative to the extent to which the direct 
and indirect ownership rule contained in section 421(d) (1) (C) of the 
Internal Revenue Code of 1954 applies under the conditions stated 
below. 

The taxpayer has been granted a stock option by his corporate em- 
loyer. In addition to stock of the company which is owned directly 
y the taxpayer, his father, mother, brothers and sisters, certain shares 

are held by various trusts of which he or they are the beneficiaries. 
Also the taxpayer, his father and mother and some of the trusts own 
shares of stock in a foreign corporation which in turn owns certain 
shares of stock in the corporation granting the option; 

Section 421(d) (1) (C) of the Code provides, in part, as follows: 
For the purposes of this subparagraph- 

(i) such individual shall he considered as owning the stock owned, 
directly or indirectly, by or for his brothers and sisters (whether by 
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the whole or half blood), spouse, ancestors, and lineal descendants; 
and 

(ii) stock owned, directly or indirectly, by or for a corporation, 
partnership, estate, or trust, shall be considered as being owned 
proportionately by or for its shareholders, partners, or beneficiaries; 
and 

Accordingly, it is held that for the purpose of applying the stock 
ownership provisions of section 421(d) (1) (C) of the Internal Reve- 
nue Code of 1954, an employee of a corporation granting a stock op- 
tion is considered to be the owner of all shares of stock owned directly 
or indirectly by him, his wife, father, mother, brothers and sisters and 
all shares of stock held by trusts of which he or they are the bene- 
ficiaries. Further, he is considered to own, proportionately, any 
shares of stock in the corporation granting the option which are owned 
by another corporation of which he or any of the above-designated 
persons or trusts are shareholders. 

SUBCHAPTER E, — ACCOUNTING PERIODS AND METHODS OF 
ACCOUNTING 

PART I. — ACCOUNTING PERIODS 

SECTION 441. — PERIOD FOR COMPUTATION OF 
TAXABLE INCOME 

Procedure to be followed by taxpayers who elect to change to 52- 
53-week taxable years ending after August 16, 1954, pendIng issu- 
ance of regulations under the Internal Revenue Code of 1954. See 
Rev. Rul. 55 — 10, below. 

SECTION 442. — CHANGE OF ANNUAL ACCOUNTING 
PERIOD 

(Also Section 441; Section 706(b). ) Rev. Rul. 55 — 10 

Procedure to be followed, pending issuance of regulations under 
the Internal Revenue Code of 1954, with respect to changes to 
52 — 53 — week taxable years ending after August 16, 1954, changes to 
other taxable years beginning after December 31, 1953, and end- 
ing after August 16, 1954, and changes by partnerships and part- 
ners to taxable years beginning after April 1, 1954. 

SEGTI0N 1. PURPosE. 
The purpose of this Revenue Ruling is to state the procedure to 

be followed, pending the issuance of regulations under the Internal 
Revenue Code of 1954 (hereinafter referred to as "the 1954 Code"'), 
with respect to the approval by the Commissioner of Internal Rev- 
enue of changes of annual accounting periods ~here the new 
accounting period is subject to the provisions of the 1954 Code. Ac- 
cordingly, the following rules apply to changes to 52 58-week taxable 
years ending after August 16, 1954, and to changes to other taxable 
years beginning after December BI, 1953, and ending after August 16, 



1954. Section 4 states the special rules for partnerships and part- 
ners in the case of taxable years beginning atpter April 1, 1954. 

SEc. 9. APPLIGATI0N QF SToPGAP REGULATIGNH. 

In accordance with the provisions of stopgap regulations promul- 
gated by T. D, 6091, C. B. 1954-2, 47, the provisions of section 89. 46 — 1 
of Regulations 118, as amended by T. D. 6099, C. B. 1954 — 2, 118, 
continue in efYect, insofar as they are not inconsistent with the 
provisions of. the 1954 Code, until they are superseded by regulations 
issued under the 1954 Code. For certain situations with respect to 
which the 1954 Code contains new provisions not covered by or in- 
consistent with section 89. 46 — 1 of Regulations 118, interim rules are 
set forth in the following sections of this Revenue Ruling. Such 
rules are temporary and will be superseded by regulations. 

SEc. 8. CHANGEs To 59 — 58-WEEK TAxABLE YEARs. 

. 01 Section 441(f) of the 1954 Code authorizes a taxpayer to elect 
to compute his taxable income on the basis of an annual accounting 
period which varies from M to 58 weeks, always ends on the same 
day of the week and either (a) always ends on whatever date this 
same day of the week last occurs in a designated calendar month or 
(b) always ends on whatever date this same day of the week falls 
which is nearest to the last day of a designated calendar month. 

. 02 The election to compute taxable income on the basis of a 52 — 58- 
week taxable year may be made for taxable years ending after 
August 16, 1954, by taxpayers who regularly keep their books of ac- 
count on that basis. A taxpayer will be considered to comply with 
this requirement if at the time he elects a 59-53 — week taxable year 
he conforms his books to that basis and thereafter regularly keeps 
his books of account and reports his income on such basis. 

. 08 If a taxpayer has been reporting taxable income on the basis 
of a calendar year or a fiscal year ending on the last day of a calen- 
dar month, and elects to change to a 52 — 58-week taxable year ending 
on a particular day with reference to the end of the same month, ad- 
vance approval of the change will not be required. For example, ad» 
vance approval will not be required if a taxpayer who has been report- 
ing his income on the basis of a taxable year ending on October 81, 
changes to a 59 — 58 — week taxable year which will either always end 
on the last Saturday in October or will always end on the Saturday 
which is nearest to the last day of October. If, however, a change 
is made to a 52 — 58 — week taxable year which ends with reference to 
the end of a month other than the month on the last day of which 
his yrior taxable year ended, the rules referred to in section 2 or 
section 4, as the case may be, are applicable in determining whether 
advance approval is required. The election to change to a taxable 
year of 52 — 58-weeks shall be indicated by a statement attached to the 
return for the first taxable year to which such election is applicable. 
This statement shall furnish full details as to the time the new tax- 
able year will end. 

. 04 For the purpose of determining the time for filing an applica- 
tion (where necessary) for approval of a change of annual accounting 
period and for filing the return for the short period required to efFect 
a change to a 59 — 58-week taxable year, the short period shall be treated 
as ending with the last day of the month which ends nearest to the 



last day of such short period. For example, if the short period ends 
within the period froni Noveinber 24, 1954, to December 3, 1954, in- 
clusive, it shall be treated as ending November SO, 1954. See section 
441(f) (2) (A) of the 1954 Code. 

SEc. 4. PARTÃERSHIPS AND PARTNERS. 

. 01 This section applies to changes by part»erships and partners 
to taxable years beginning after April 1, 1954 and to the adoption by 
a newly organized partnership of a taxable year beginning after that 
date. See section 771(b) (1) of the 1954 Code. The rules referred to 
in section 2 apply to changes to taxable years beginning before April 
2, 1954, in determining wliether advance approv~al is required. 

. 02 A partnership is required to obtain advance approval of a 
change to or the adoption of a taxable year which is diBerent from 
that of any of its principal partners. Advance approval is not re- 
quired where (a) a partnership changes to or adopts a taxable year 
which is the same as that of all its principal partners or (b) where 
a partnership and all its principal partners concurrently change to 
or adopt the same taxable year. 

. 03 For the purpose of this section a "principal partner" is a part- 
ner having an interest of 5 percent or more in partnership profits or 
capital. 

. 04 A partner is required to obtain advance approval of a change 
to a taxable year which is not the same as that of every partnership 
in which he is a principal partner. Unless required by section 89. 46 — 1 
of Regulations 118, advance approval is not necessary in the case of 
a partner who changes to a taxable year which is the same as that of 
every partnership iii which he is a principal part»er or which is the 
same as that to which every such partnership having a different tax- 
able year concurrently changes. Unless required by section 89. 4C~1 
of Regulations 118, advance approval is not necessary in the case of 
a change of taxable year by a partner's spouse who is not a principal 
partner in any partnership. 

. 05 The procedure for obtaining advance approval is the same as 
that prescribed in the regulations referred to in section 2. AVhere 
advance approval is required, permission to change to or to adopt 
the desired taxable year will be granted only if a business purpose 
therefor is established to the satisfaction of the Commissioner of In- 
ternal Revenue. 

. 06 Any newly formed partnership which adopts a taxable year 
with respect to which advance approval is not required shall file with 
its first return a statement to the efFect that the taxable year which 
it is adopting is the same as that of all the principal partners, or that 
all the principal partners are concurrently changing to the taxable 
year which it is adopting. If a partner or an existing partnership 
changes to a taxable year with respect to which advance approval is 
not required a similar statement shall be filed with the return for the 
short period resulting from the change of taxable year. In each such 
case the statement shall cite the authority for the change. Pending 
the issuance of. regulations under the 1954 Code, this section of this 
Revenue Ruling constitutes such authority. 

. 07 If, without obtaining the approval of the Commissioner of 
Internal Revenue, a partner or partnersliip has changed to or adopted, 
an annual accounting period beginning after April 1, 1954, and, under 
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the foregoing provisions of this section, advance approval is required 
for the change or adoption, such annual accounting period will not be 
accepted as a taxable year until approval thereof is secured. Under 
these circumstances an application to change to or adopt the desired 
taxable year will be considered timely if filed within 80 days after 
the date of the Internal Revenue Bulletin in which this Revenue 
Ruling is published. 

PART H. — METHODS OF ACCOUNTING 

SUBPART B. — TAXABLE YEAR FOR WHICH ITEMS OF GROSS INCOME INCLUDED 

SECTION 4M. — PREPAID IXCOME 

26 CFR 1. 452 — 1: Prepaid income in general. 
(Also Section 462; 26 CFR 1. 462 1. ) 

T. D. 6184 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER A, PART 1. — INCOME 
TAX; TAXABLE YEARS BEGINNING AFTER DECEMBER 31, 1953 

Regulations prescribed under sections 4o2 and 462 of the Internal 
Revenue Code of 1054. 

TREASURY' DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUEi 

TFashington 85, D. O. 
To Officers and Employees of the Internal Ii, evenue Service and Others 

Concerned: 
On January 22, 1955, a notice of proposed rulemaking with respect 

to sections 452 and 462 of the Internal Revenue Code of 1%4 was 
published in the Federal Register (20 F. R. 515) . After consideration 
of such relevant suggestions as were presented by interested persons 
regarding the proposals, it was determined that no change should be 
made in the proposed regulations. Accordingly, the proposed regula- 
tions so published are hereby adopted. 

SEc. 1. 452 STATUTCRY PRovIsIoNB; PREPAID INcoME. 

SEC. 452. PREPAID INCOME. 

(a) PREPAID INcoME To BE EARNED OvER SHORT OR INDEFINITE 
PEsiou. — 

(1) SHDRT PERioo. — In the ease of any prepaid income to which 
this section applies, if the liability described iu subsection (e) (2) is 
(at the time the income is received) to eud before the first day of 
the sixth taxable year after the taxable year in which such income 
is received, then such income shall be included in gross income for 
the taxable year in ivhich received, and for each of the 5 succeeding 
taxable years, to the extent proper under the method of aceouuting 
used under section 446 in computing taxable income for such year. If the liability does not in fact end before the first day of such 
sixth taxable year, such income shall be included in gross income 
for the taxable years specified in the preceding sentence except 
that with the consent of the Secretary or his delegate it shall be 
included in gross income in such proportions, and for such taxable 
years, as are specified in such consent. 

(2) INDEFINFTE PERIOD. — In the case of any prepaid income to 
which this section applies, if the liability described in subsection 



t$ 452. 

(e) (2) is (at the time the income is received) of indefinite duration, 
then such income shall be included in gross income for the taxable 
year in which received and for each of the 5 succeeding taxable 
years, consistently with the principles prescribed in paragraph (1) 
and subsection (b), under regulations prescribed by the Secretary 
or his delegate. With the consent of the Secretary or his dele ate 
the prepaid income shall be included in gross income in such pro- 
portions, and for such taxable years, as are specified in such consent. 

(b) PzzPAID INcohIE To Br. EARNED OvEn LoNO PERIon. — In the case 
of any prepaid income to which this section applies, if the liability 
described in subsection (e) (2) is (at the time the income is received) 
to end after the close of the fifth taxable vear after the taxable year in 
which such income is received, then— 

(1) one-sixth of the prepaid income shall be included in gross 
income for the taxable Year in which received, and one-sixth shall 
be included in gross income for each of the 5 succeeding taxable 
vears; except that 

(2) Ivith the consent of the Secretary or his delegate, the prepaid 
income shall be included in gross income in such proportions, and 
for such taxable years, as are specified in such consent. 

(c) WHERE TAXPAYERs LIABILITY CEAszs. — In the ease of any prepaid 
income to which this section applies— 

(1) If the liability described in subsection (e) (2) ends, then so 
much of such income as hvas not includible in gross income under 
subsections (a ) and (b ) for preceding taxable years shall be included 
in gross income for the taxable year in which the liability ends. 

(2) If the taxpayer dies or ceases to exist, then so much of such 
income as was not includible in gross income under subsections (a) 
and (b) for preced1ing taxable years shall be included in gross income 
for the taxable year in which such death, or such cessation of exist- 
ence, occurs. 

(d) PREPAID INCOME To WHICH THIS SECTION APPLIES. — 
(1) ELEOTIoN oF RENEFITs. — This section shall apply to prepaid 

income if and only if the taxpayer makes an election under this 
section with respect to the trade or business in connection with 
which such income is received. The election shall be made in such 
manner as the Secretary or his delegate may by regulations pre- 
scribe. No election may be made with respect to a trade or business 
if in computing taxable income the cash receipts and disbursements 
method of accounting is used with respect to such trade or business. 

(2) ScoPE oF ELEcTICN. — An election made under this section 
shall apply to all prepaid income received in connection with the 
trade or business with respect to which the taxpayer has made the 
election; except that the taxpayer may, to the extent permitted 
under regulations prescribed by the Secretary or his delegate, in- 
clude in gross income for the taxable year of receipt the entire 
amount of any prepaid income if the liability from which it arose 
is to end within 12 months after the date of receipt. An election 
made under this section shall not applv to any prepaid income 
received before the first taxable year for which the election is made. 

(3) WHEN ELECTION hIAY BE hIADE. — 
(A) WITHouT co~sENT. — A taxpayer may, without the con- 

sent of the Secretary or his delegate, make an election under this 
section for his first taxable year (i) which begins after Decem- 
ber 31, 1958, and ends after the date on which this title is 
enacted, and (ii) in which he receives prepaid income in the 
trade or business. Such an election shall be made not later 
than the time prescribed by this subtitle for filing the return 
for such year (including extensions thereof). 

(B) WITH coNszNT. — A taxpayer may, with the consent of 
the Secretary or his delegate, make an election under this sec- 
tion at any time. 

(e) DEFINITIONS. — For purposes of this section— 
(1) pREPAID INcoh1E. — The term "prepaid income" means any 

amount (includible in gross income) which is received in connec- 
tion with, and is directly attributable to, a liability which extends 
beyond the close of the taxable year in v"hich such amount is 
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received. Such term does not include any income treated as gala 
from the sale or other disposition of a capital asset. 

(2) LIABILITY To BENDKB sssvicES, ETc. — The term "liability" 
means a liability to render services, furnish goods or other property, 
or allow the use of property, 

(3) Rscsirr or rssrAIB INCCMz. — Prepaid income shall be treated 
as received during tbe taxable year for which it is includible in 
gross income under section 451 (without regard to this section). 

Szc. 1. 4M — 1 PREPAID INcoME IN GENERAL. — (a) Prepaid income, 
regardless of the method of. accounting used by the taxpayer, is gen- 
erally includible in gross income by the taxpayer at the time of receipt 
if it is subject to his free and unrestricted use. However, in the case 
of a taxpayer who uses a method of accounting other than the cash 
receipts and disbursements method in computing taxable income, sec- 
tion 459 permits the taxpayer to elect a method of accounting for 
prepaid income under which portions of prepaid income received in 
the taxable year shall be deferred to subsequent taxable years. The 
general purpose of section 459 is to bring tax accounting more closely 
into harmony with generally accepted accounting principles; it is 
not intended to permit, for tax purposes, deferrals of income not prop- 
erly deferred under the taxpayer's method of accounting. 

(b) Section 446 provides that taxable income shall be computed 
under the method of accounting on the basis of which the taxpayer 
regularly computes his income in keeping his books. Section 4M pro- 
vides a specific method of accounting and, accordingly, the books of 
the taxpayer must be kept in accordance with such method if taxable 
income is to be computed under the method so elected. No election 
under section 459 may be made unless the prepaid income is deferred 
on the regular books of account which are used in computing the tax- 
payer's income and on the basis of. which the taxpayer prepares his 
financial statements (such as reports to creditors, stockholders, etc. ). If a taxpayer closes such books for the taxable year without making 
the necessary entries thereon to record such deferral, and issues his 
financial statements on the basis of the books as so closed, any such 
entries made thereafter will not be deemed to meet the requireinents 
of the preceding sentence with respect to such taxable year; ho~ever, 
this rule is not applicable in the case of a taxpayer who has closed his 
books and issued financial statements for the taxable year before 
January 24, 1955, if he makes the necessary entries before making the 
election under section 459(d) (8) (A) and section 1. 4M — 7(b). In the 
case of a taxpayer (such as a regulated public utility defined in section 
1503(c) ) which is required by the rules of a governmental agency to 
maintain its books in accordance with a method of accounting different 
from that permitted by section 4M, the method of accouiiting per- 
mitted by section 459 may be refiected in auxiliary records which shall 
be kept with, and reconciled with, the taxpayer's regular books. The 
deferral of prepaid income must be refiected on the books for a period 
Dot shorter than that prescribed for tax purposes. This is not to be 
construed as preventing the taxpayer from deferrring prepaid income 
on his books, where proper, over a period longer than the period pre- 
scribed by section 459. 

(c) For applicable definitions, see section 45o(c) and section 
1. 452 — 8. 

SEc. 1. 459. -9. PREPAID IÃcoME To DE EARNED OVER SHQRT PERIoD. — 
(a) If prepaid income is attributable to a liability wliich will end 
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before the first day of the sixth taxable year after the taxable year 
in which it is received, the income is deemed for purposes of section 
452 to be "short-period prepaid income. " Such 1ncome shall be in- 
cluded in gross mcome, to the extent properly allocable under the 
taxpayer's method of accounting, in the taxable year in which received 
and in each of the succeeding taxable years (not exceeding five) over 
which the liability may extend. The amount properly allocable to 
each of such taxable years shall be determined in the light of all the 
facts and circumstances involved, including the taxpayer's experience 
v ith such liabilities. 

(b) Short-period prepaid income need not be allocated equally 
over the period, nor must any portion necessarily be included in the 
taxable year of receipt. A proper allocation under this section re- 
quires that such income be included in gross income as the liability 
to which the income relates is discharged or as it is deemed to be dis- 
charged on the basis of the taxpayer~s experience. (Where experi- 
ence is the basis for allocation, the taxpayer must follow the rules pro- 
vided in section 1. 45' — 3(b). ) For example, if the rent for the 5th 
year under a 5-year lease is paid at the beginning of the lease and 
the taxpayer-lessor has elected the benefits o~f section 459, and if the 
5th year of the lease falls within 9 taxable years of the taxpayer, 
such rent shall be allocated to each of such 2 taxable years to the 
extent that the 5th year of the lease falls within each such taxable year. 
On the other hand, if the rent for the entire 5 years is received in 
advance, such rent shall be allocated to the taxable years covered by 
the lease. The preceding sentence may be illustrated by the following 
example: 

Ezamp/e. — Taxpayer A, using the accrual method, whose taxable 
year is a calendar year, leases a building to B for a period of 48 months 
commencing on February 1, 1055, for a total rent of $48, 000 paid 
on December 1, 1N4. Assuming that A. has elected the benefits of 
section 452, rent from the lease shall be included in gross income a. s 
follows: 

Taxable year 
1954 
1955 
1956 
1957 
1958 
1959 

Amoant included 
fn grace income 

zero 
11, 000 
12, 000 
12, 000 
12, 000 
1, 000 

Total $48, 000 

No part of the short-period prepaid rent is includible in gross income 
for the year 1954 since no part of the liability was discharged in that 
year. 

(c) The determination of the period over which the liability extends 
is to be made on the basis of the facts known at the time the income 
is received. In order to treat prepaid income as short-period prepaid 
income, the taxpayer must be able to ascertain at the time of receipt 
of such income that the liability will end before the first day of the 
6th taxable year after the taxable year in which the income is received. 

(d) If subsequent events extent the period of liability, but it is 
not extended beyond the last day of the 5th taxable year following 
the taxable year of receipt of the prepaid income, the portion of the 



prepaid income not previously includible in gross income shall bI 
allocated, in accordance with paragraphs (a) and (b), over the period 
remaining between the time the subsequent events become known an& 

the expiration of the liability as changed. 
(e) If subsequent events extend the period of liability beyond thr 

close of the 5th taxable year following the taxable year of receipt oi 
the prepaid income, the portion of the prepaid income not previously 
includible in gross income shall be allocated ratably over the period 
between the time the extended liability becomes known and the close 
of such 5th taxable year. 

(f) If subsequent events shorten the period of liability, the portion 
of the prepaid income not previously includible in gross income shall 
be included in gross income for the taxable year in which the subse- 
quent events occur if the liability does not extend beyond that taxable 
year. If the liability does extend beyond that taxable year, such 
portion shall be included in gross income over the period remaining 
between the time the subsequent events become known and the expira- 
tion of the liability as changed, in accordance with paragraphs (a) 
and (b). 

(g) In the case of a change in the period of the liability described 
in paragraph (e) of this section, a taxpayer may request permission 
from the Commissioner to allocate the amount of prepaid income not 
previously includible in gross income in some manner other than that 

rovided in such paragraph. The consent of the Commissioner shall 
e requested in accordance with section 1. 459 — 5. Ordinarily, per. 

mission will not be granted to reallocate amounts properly includible 
in gross income for taxable years prior to the taxable year in whicb 
the change in the period of the liabIlity occurs. 

(h) For the purposes of the allocation under this section, the tax. 
payer may consider each transaction separately or may aggregate 
similar transactions during the taxable year in any reasonable manner 
provided the method of aggregation is consistently followed. 

j+EC. 1. 452 — 8. PREPAID INCOME To BE EARNED OVER INDEFINITE 
PERIQD. — (a) Prepaid income attributable to a liability, which on ths 
basis of the facts known at the time such income is received extend& 
over an indefinite period, shall be included in gross income in accord- 
ance with the provisions of this section. An example of prepaid 
income of this type is an amount received by a retail store For gift 
certificates which may be redeemed for merchandise at any time. 
There is to be included in gross income for the taxable year of receipt 
of an item of prepaid income described in this section and in gross 
income for each succeeding taxable year (not more than 5 years and 
not necessarily ratably) that portion of such prepaid income with 
respect to which the experience of the taxpayer indicates the liability 
will be discharged during each such taxable year. The remainder 
of the prepaid income must be accounted for one-sixth in the taxable 
year of receipt and one-sixth in each of the 5 succeeding taxable years. 

(b) The allocation of income to be earned over an indefinite period 
shall be based upon the taxpayer's own experience, if adequate for a 
reasonable allocation. Ordinarily, the most recent 6 years of experi- 
ence with this kind of prepaid income will be considered adequate for 
the purpose of this paragraph. However, if the taxpayer's experience 
is not adequate, he inay use the experience of other taxpayers engaged 
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in a similar trade or business if he establishes to the satisfaction oi 
the Commissioner that such experience is representative oi the tax- 
payer&s business. In such case, if the taxpayer attaches to his return 
a complete statement of the ezperience relied upon, he may use such 
experience in conlputing taxable income on his return, subject to 
approval by the Commissioner upon subsequent ezamination of the 
ret. lrn. 

(c) The following example illustrates the provisions of this section: 
EJ&&rrrr pie. 
Sale of service coupons f1, 000 
Experience indicates that the coupons will be presented in 

payment for services as fnllnvvs: 
50 percent in the year of s;iie F500 
0 percent in the 1st succeeding year R0 
:& percent in the 2nd siicceedin vc&ir 5r0 

8 percent in the gr&1 succeedino„y&ar ' 80 
"percent in the 4th succeedii!g rear 20 
1 perce~t in the oth succeediug year 10 

Total 
' 

Amount to be accounted for durin ' the first 6 
of experience 

700 
years ou tire basis 

lti00 

An&ount subject to pro rata auo&ation over the 6-ycar period 800 

Allocated to each vear, one-sii&th of f&00 50 

Thus, the amount of income froln the sale of service coupons to be 
included in gross income i'or the tazable year of sale is $500 plus $50, 
or $550, and for the first succeeding year is $90 plus $50, or $140, etc. 
Hoiveve&r, if any portion of the aniount received represents payment, 
for coupons which the experience of the taxpayer indicates &will never 
be presented for redemption, such portion may not be deferred be- 
yond the taxable year in which the amount was received and shall 
be included in gross incotne for such taxable year. For ezample, if 
sales of coupons ha&i been $1, 100 instead of $1, 000 and experience 
indicated that $100 of such amount ivould never be presented for 
redemption, the income from the sale of service coupons to be in- 
cludecl in gross income for the taxable year of sale would be $500 plus 
$50 plus $100, or $050. 

(d) For the purposes of the allocation under this section, the 
taxpayer may consider each transaction separately or may aggregate 
similar transactions during the taxable year in any reasonable naan- 
ner provided the method of aggregation is consistently followed. It 
mill be necessary for the taxpayer to evaluate annually his past, ezpe- 
rience in arriving at the proper allocation of prepaid income received 
during that taxable year. 

(e) 4 taxpayer may not defer prepaid income relating to a, liabil- 
ity of indefinite duration beyond the 5th taxable vear after the taz- 
able year of receipt unless he secures the consent of the Commissioner. 
A request for such consent shall be submitted in accord;tnce with the 
provisions of section 1. 45&2 — 5. 

SEG. 1. 452-4. I'nrrartr Izcoxrr. To az' Exuxrn Ovxr; LGNr, Pzalon. — 
(a) Prepaid incon. e attributable to a liability which& based upon the 
facts known at the time the income is received, will end after the 
close of the 5th taxable year following the taxable year in ivhich 

864050' — 56 — o 
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such income is received shall be regarded as "long-period prepaid 
income". One-sixth of such income shall be included in gross income 
for the taxable year of receipt and one-sixth for each of the»uc. 
ceeding taxable years unless the Commissioner consents to a di6'ereiit 
treatment. (See sec. 1. 452 — 5. ) For example, assuine that the tax. 
payer, reporting taxable income on a calendar year basis, receive& 
in the 1st year of a, 10-year lease commencing on January 1, the 1st 
and last year's rent. The annual rental is $6, 000; the amount re- 
ceived in the 1st year is $12, 000, of which only the $6, 000 allocable 
to the 10th year's rent is prepaid income. The 10th year's rent shaH 
be allocated lp1, 000 to each of the first 6 years of the lease, and taking 
into account the $6, 000 rent for each such year, there will be a total 
of $7, 000 included in income for each of the first 6 years. In each 
of the 7th, 8th, and 9th years only the $6, 000 rent for such year shaH 
be taken into income. Since the 10th y~ear's rent was included in 
income for the first 6 years, it is not to be included in income for ths 
10th year. 

(b) One-sixth of the amount of long-period prepaid income shall bs 
included in gross income for the taxable year of receipt. For example, 
if a taxpayer on the accrual method, on a calendar year basis receive& 
a rental payment of $60, 000 on December 1, 19M, covering full pay. 
ment on a 6-year lease commencing on January 1, 1955, $10, 000 of such 
income is allocable to 1954, the taxable year of receipt, and a like 
amount to each of the 5 succeedin~ taxable years. 

(c) RVliether amounts receivers are short-period prepaid income or 
long-period prepaid income shall be determined by reference to ths 
periods to which such amounts relate. For example, if, in connection 
with a 10-year lease beginning January 1, 195, the rent for the 4th and 
6th years is received in 1954, the amount of the rent for the 4th year 
is short-period prepaid income and the amount of the rent for the 
6th year is long-period prepaid income. Iicwever, if in such example 
the lease were to begin on January 1, 1957, the rent for the 4th year 
would also be long period prepaid income since the 4th year would 
fall more than 5 ye~ars after 1954, the year of receipt. 

SEO. 1. 452 — 5. MANNER oF OBTAINING CQNsENT I"oR DIFFERENT 
TREATMENT oF PREPAID INcoME. — A. taxpayer may, with the consent 
of the Commissioner, include prepaid incom in gross income in such 
proportions, and for such taxable years, as are specified in the consent, 
The request for consent, in the case of prepaid income to which sec- 
tion 452(a) (2) or 452(b) applies, shall be made to the Commissioner 
not later than 80 days after the close of the taxable year in which such 

prepaid income is received. In the case of a request for consent 
described in section 452(a) (1), the request shall be made to the 
Commissioner not, later than 80 days after the close of the taxable year 
in whicli the change in the period of the liability became known. 
IIowever, if the period described above for the filing of the request 
expires less than 90 days after tlie promulgation of these regulations 
under section 452, the taxpayer inay file the request for consent not 
later than 90 days after the promulgation of such regulations. The 
request shall contain both a detailed recital of th circumstances upon 
which the taxpayer bases his request for a method of allocation dif- 
ferent from that provided in these regulations under section 452 and 
a]1 the information necessary for the Commissioner to determine 
v hether the proposed method of allocation would be proper and, if 
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so, to what taxable years and in what amounts such allocations should 
be made. The request for consent should be directed to the Commis- 
sioner of Internal Revenue, washington 25, D. C. Such permission 
will be granted by the Commissioner only in cases where it is shown 
to his satisfaction that a, diRerent method of treating prepaid income 
is roper. 

EC. 1. 452-6. TRFATMKNT OF I RKPAFD INCOME 9 FIERE TAXPAYER'8 
I, TARrLrn. CKAsrs. — If the liability of the taxpayer ends, then so much 
of the prepaid income as was not includible in gross income for pre- 
ceding taxable years shall be included in the gross income of the 
taxpayer for the tax:ble year in which the liability ends. See sec- 
tion SS1(c) (7) for rules applicable to the treatment of prepaid income 
in the case of certain corporate acquisitions. If an mdividuaT tax- 
payer dies or a, taxpayer other than an individual goes out of existence, 
the amount deferred under section 4;io and not previously includible 
in his gross income shall, notwithstanding the provisions of section 
451(b), be included in his gross income for the taxable year in which 
such event occurs. Similarly, when a partnership terminates such 
amount shall be included in gross income for the year of termination 
of the partnership. 

SEc. 1. 45~ — 7. ELEOTION oF BENEFrrs. — (a) In generol. — (1) An 
election under section 4;&2 shall be applicable to all prepaid income (of 
the trade or business for which the election is made) v-hich is received 
in the taxable vear of the election and all subsequent taxable years. 
Such election shall not apply to any prepaid income received before 
the taxable year for which the electron is made, even though the 
amounts will not be earned until after such year. The taxpaye~r may 
elect to include in his gross income for the taxable year of receipt all 
pr. . paid income with respect to which the liability is to end within lo 
months of its receipt. if he files a statement to that eRect at the time 
he makes his election under section 452. In such a case this treatment 
shall be consistently followed. 

(2) An election under section 4M shall be binding for the taxable 
year for which made and all subsequent taxable years unless the con- 
sent of the Commissioner is obtained to change such method of treat- 
ing prepaid income. See section 446 and the regulations thereunder. 

(8) Xo election shall be permitted with respect to a trade or busi- 
ness if the cash receipts a. nd disbursements method of accounting is 
used in computing taxable income or if such method is used, under 
a combination of methods, in reporting items of gross income for 
such trade or business for income tax purposes. 

(4) If the taxpayer clearly evidences a bona fille intent to comply 
with the provisions of section 459 and the regulations thereunder, 
his election under that section will not be invalidated by: 

(i) EIis failure to taLe certain items of prepaicl income into 
account in accordance with the provisions of s ct. ion 452 and these 
regulations; 

(ii) His failure correctly to allocate prepaid income in accord- 
ance with such provisions; or 

(iii) His improper deferral of items to which section 45' does 
not apply. 

(b) 3founer ot' mo~incg election not reg'ui iraq oon8ent. — The e]ec- 
tion under section 45& may be macle without the consent of the Com- 
missioner if made for the 1st taxable year beginning after December 
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81, 105'3 and ending after August 16, 1054 in which there is received 

prepaid income of the particular trade or business for which the 
election is made. The election must be made not later than the time 

prescribed by law for filing the return for such taxable year (includ- 
ing extensions thereof). I"he election shall be made in a statement 
attached to the taxpayer's return for the 1st taxable year to which 

the election is applicable. The statement shall contain the informa- 
tion required by paragraph (d) . 

(c) Election requiring cogent. — (1) If. a taxpayer does not elect 
under paragraph (b) he may elect the benefits of section 452 for his 

2nd taxable year beginning after December 81, 1953, and. ending after 
August 16, 1954, provided that on or before June 80, 1955, he notifies 
the Commissioner of Internal Revenue, Washington 25, D. C. , of his 
intention to make such election. The notification shall state that the 
taxpayer has not elected the benefits of section 452 for his 1st taxable 
year beginning after December 81, 1053, and ending after August 16, 
1054, but desires to elect the benefits of such section for the next suc- 
ceedin~ taxable year. The notification shall be in triplicate, shall 
identify the trade or business to which the election is to apply, shall 
show tlie name and address of the taxpayer and the district in v hich 
the return of the taxpayer is to be filed. In such a case the taxpayer's 
notification will be treated as an election to have the benefits of sec- 
tion 452 apply to such taxable year and to all subsequent, taxable 
years. A copy of the notification will be stamped with the approval 
of the Conimissioner and returned to the taxpayer. Such copy, to- 

gether with a statement containing the information required by para- 
graph (d) shall be attached to the return for the 1st taxable year to 
which the election applies. 

(2) In the event that a taxpayer does not make an election under 
paragraph (b) or subparagraph (1) of this paragraph, he may, at 
a later date, elect the benefits of the provisions of section 452 only 
if he obtains the consent of the Conimissioner. In such a case, a writ- 
ten request for consent shall be made to the Commissioner not later 
than 00 days after the beginning of the 1st taxable year for which 
the election is applicable or 90 days after the date of promulgation 
of the regulations under section 452, whichever is later. Such request 
shall contain the information required by paragraph (d). 

(d) Information required. — The statement or request filed under 
paragraph (b) or (c) of this section shall set forth the following: 

(1) The name and description of each trade or business for 
which the election is to apply; 

(2) A. declaration that the election is intended to apply to all 

prepaid income of the trade or business; 
(8) The method of accounting used by the taxpayer in such 

trade or business; 
(4) A. description of each type of prepaid income of such trad& 

or business, the proposed method of allocation, and the basi~ 

therefor; 
(5) )Vhether a previous election under the provisions of sec 

tion 452 has been made for such trade or business and, if so, foi 
what taxable years such election was in eGect; and 

(6) The name and description of each trade or business, if 

any, for which the election does not apply. 
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SEc. 1. 452-S. DEFilvlTlolvs — (a) Prepaid income. — The term "pre- 
paid income" means any alnount (incluclible in gross income) which 
is received in connection with, and is directly attributable to, a 
liability which extends beyond the close of the taxable year in whIch 
such amount is received. However& amounts which represent receipts 
for goods or services or for the use of property to liave been provided 
or furnislied during or prior to the taxable year of receipt are not 
prepaid income. The term may include, for example, amounts re- 
ceived in aclvance for rents and warehouse fees and amounts received 
from the sale of tickets, car token=-, subscliptions, club dues, and serv- 
ice coupons and contra&cts. Such tenn does not include a&ny income 
treated as a gain from. the sale or o'. her clisposition of a capital asset. 

(b) Lia4litI&. — The term '"liability" means a liability to render 
services, furnish goods or other property, or alloIv the use of property. 
For example, an appliance servic colltract is a liability to rencler 
services for the purposes of sectIon 4, &" if the contract is a separate 
transaction for which a, charge is made and which is entered into 
at the option of the purchaser. The term does not include a liability 
under a, warranty the consideration for which is, in effect, included 
in the selling price of a product. 

(c) PIeceipf of prepaid i&aron&e. — For the purposes of section 45o& 

prepaid income shall be treated as received during the taxable year 
for which it Ivould be includible in gross income under section 451 
and the regulations thereunder (deterinined without regard to section 
452). 

SKC. 402. RESERVES FOR KSTI214TED EXPEXSKS, E'IC. — 
(a) &'zxzBAL Ru&F. . — In computiug taxable inconie for the taxable 

year, there shall be tal-en into account (in the discretion of tlie Secre- 
tary or his dele"", te) a reasouable ad&litiou to each reserve for estimated 
expenses to which this section applies. 

(b) AnaI. B&nzxIs 1VHzaz Rzsri vz Rr coxrzs Exczss&vz. — If it is deter- 
mined that the amount of any reserve for estimated expenses to which 
this section applies is (as of the close of tlie taxable year) excessive, then 
(under regulatio~s prescribed by the Secretary or his delegate) such 
excess shall be taken into account in computing taxable income for the 
taxable vear. 

(c) ESTIA&ATzn Exrzr&szs To % HIcir THIS SzcTIor& APPLIEs— 
(I) E&rcrrox oF Bz&vzFITs. — This section shall apply to estimated 

expeuses if and only if the taxpayer makes an election under this 
section with respect to the trade or business to which such expenses 
are attributable. The electiou shall be Iuade in such manner as the 
Secretary or his delegate may by regulations prescribe. Yo election 
niay be made with respect to a trade or business if in computiu 
ti. xab!e income the cash receipts and disbursements method of 
accouuting is used with respect to such trade or business. 

(2) ScoPE oF zLzcTIox. — An election made under this section shall 
ap!ily to all estimated expenses attributable to tlie trade or busiuess. 

(8) IVIIE. "& zLzcTIor& MAY Bz MADE- 
(A) R'(tl&o&&t consent. — A taxpayer may, without the consent 

of the Secretary or his delegate, mal. e:in election under this 
section for his first taxable year (i) which begins after Decem- 
ber gl, 1&f53, and ends after the date on which this title is 
enacted, and (ii) for which there are estimated expenses attrib- 
utable to the trade or business. Su&h an election shall be made 
not later than the time prescribed by law f&&r filin the return 
for such vear (including extensions thereof). 

(B) u'itl& Consent. — A taxpayer may, with the consent of the 
Secretary or his delegate, uiake. au election under this section at 
an„ time. 
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(d) ERTIMaTED ExPFlvsE DEFIEED— 
(i) GENERAL RvLE. — For purposes of this section, the term "esti- 

mated expense" means a deduction allowable by this subtitle— 
(A) Part or all of which would (but for this section) be 

required to be taken into account for a subsequent taxable year; 
(B) which is attributable to the income of the taxable year 

or prior taxable years for which an election under this section is 
in efL'ect; and 

(C) Xvhich the Secretary or his delegate is satisfied can be 
estimated with reasonable accuracy. 

', 2) ExUEFTIONs. — The term estimated expense" does not in- 
clude— 

(A) Any deduction attributable to inconie taken into account 
in computing taxable income for taxable years prccedirg the 
first taxable year for which the election is made; 

(B) Any deduction attributable to pre!mid income to which 
section 452 applies by reason of an election made under such 
section by the taxpayer; or 

(C) Anv deduction allowable under section 166 (reluting to 
bad debts). 

(e) SPECIAL RULE FoR DEDICTIoxs ATTRIRLTEBLE To PERIoD BEFDRE 
EI. FUTIoN. — Any deduction attributable to income taken into account in 
computing taxable income for taxable years preceding the first taxable 
year for which tlie election is made shall be allowable in the same manner 
and to the same extent as if this section had not been enacted. 

SKc. 1. 46~ 1. RKSKRVKS KOR KSTIZTATIÃG ExPKNsKs — (a) Im gen- 
erel. — (1) Ordinarily, in computing taxable income expenses are 
not deductible for a taxable year prior to the taxable year in which 
paid or incurred, or paid or accrued, depending upon the taxpayer's 
method of accounting. However, section 462 permits a taxpayer, in 

the discretion of the Commissioner, to deduct a reasonable addition to 
a, reserve for certain expenses (designated as estimated expenses), 
v hich, in the opinion ot the Commissioner, can be estimated witi! 
reasonable accuracy. The general purpose of section 469 is to bring 
tax accountinp more closely into harmony with generally-accepted 
accounting prmciples; it is not intended to permit taxpayers to deduct 
an addition to a reserve for estimated expenses in any taxable year 
unless such treatment would be proper for such year under the tax- 

ayer's method of accounting. The election under section 462 may 
e made with respect to any trade or business of the taxpayer provided 

that the cash receipts and disbursements method of accounting is not 
used in computing the taxable income of such trade or business, and 
the election shall apply to all estimated expenses of such trade or 
business. 

(9) Section 446 provides that taxable income shall be computed 
under the Inethod of accounting on the basis of which the taxpayer 
regularly computes his income in keeping his books. Section 4O 
provides a specific method of accounting and, accordingly, the books 
of the taxpayer must be kept in accordance ivith such method if tax- 
ilble income is to be computed under the method so elected. In co!n- 
puting taxable income, no amount, shall be taken into account v ith 
respect to estimated expenses under section 462 unless a reserve there- 
for has been established and is properly recorded on the regular books 
of account which are used in computing the taxpayer's income and on 

the basis of Ivhich the taxpayer prepares his financial statements (such 
as reports to creditors, stockholders, etc. ). If a taxpayer closes such 
books for the taxable year withotlt making the necessary entries 
thereon to establi h and record the reserve, and issues his financial 
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statements on the basis of the books as so closed, any such entries 
made thereafter will not be deemed to meet tlie requiienients of the 
preceding sentence with respect to such taxable year; however, this 
rule is not applicable in the case of a taxpayer who has closed his 
books and issued financial statements for tlie taxable year before 
January 24, 1', &, &5, if he makes the necessary entries before making the 
election under section 46" (c) (3) (A) and section l. f(&2& — 4(a). In the 
case of a taxpayer (such as a regulated public utility defined in section 
1503(c) ) which is required by the rules of a governmental agency to 
n;aintain its books in accorclance with a method of accounting difTer- 
ent from that permitted by section 46&2&, the method of accounting 
permitted by section 46&& may be reHected in auziliary records whicli 
shall be 1 ept with, and reconciled with& the taxpayer's regular books. 

(3) For applic&able definitions, see section 462(d) and section 
1. 462 — 5. 

(b) P&, aconat&le aklitions. — (1) Whether an acldition to a reserve 
for estimated ezpenses is reasonable shall be determined in each par- 
ticular case in the light of the pertinent facts knoivn at the close of 
the tazable year. Among such pertinent facts to be considered is the 
experience of the taxpayer. FIowever, in cases where the taxpayer 
has no such experience or his experience is inadequate, the experience 
of a taxpayer or group of taxpayers in a similar trade or business 
operating under similar conditions may be used if the taxpayer es- 
tablishes to the satisfaction of the Commissioner. that such experience 
is representative of the taxpayer's business. In case actual expenses 
prove to be more or less than those estimated in arriving at an addi- 
tion to the reserve for prior years, the amount, of the excess or inade- 
quacy in the existing reserve shall be reflected in the determination ot' 

a reasonable addition for the current taxable year. 
(2) A. taxpayer claiming deductions on account of additions to 

reserves for estimated expenses shall, with respect to each reserve for 
estimated expenses, attach to his taz return for the taxable year a state- 
ment clisclosing a summary of his experience with respect to such 
expenses for the taxable ~'ear and the four preceding taxable years, 
Ordina, rily, the taxpayer's experience for such a period will be an 
a. cceptable basis for computing the addition to the reserve. If, how- 
ever, the taxpayer's experience does not extend over such period, the 
statement should disclose that fact and give a summary of the tax- 
payer's experience with respect to such expenses. This statement shall 
include the following information for the taxable year and each of 
such preceding taxable years: (i) a description of each ezpense, (ii) 
taxable income (loss), (iii) the ainount added to the reserve, (iv) the 
amount charged against the reserve. (v) the balance in the reserve 
as of the end of the taxable year, (vi) tlie amount deducted from in- 
come for such expenses in taxable years in which a, reserve was not 
maintained, and (vii) the name and amount of the item to wliich the 
experience ratio is applied in determining the amount of the reason. - 
able addition, such as credit sales, net sales, gross income, etc. 

(3) Tlie following example will serve to illustrate the provisioiis 
of this pal'agl'apll: 

Encamp/e. — A. taxpayer, using an accrual mefhocl of accounting, who 
sells appliances subject to a warranty, elects to deduct additions to a 
reserve for expenses which he estimates will be necessary to fulfill liis 
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obligation under the warranty on appliances sold during 1954. The 
taxpayer has not, prior to the election, maintained such a reserve on 
his books. The statement attached to his return shows: 

Appliance tf)arranty expenses 

Taxable year Net sales 
Taxable 
income 

Addition to 
reserve 

Charges to 
reserve 

Balance in 
the reser ve 

A atua'. ex- 
penses 

1950 
1951 
1952 
1953 
1954 

Totals 

$100, 000 
110) 000 
125) 000 
150, 000 
165, 000 

650, 000 

$15) 000 
16, 000 
18, 000 
17, 000 

20, 000 ' $1, 650 s $700 $950 

$900 
1, 100 
1, 450 
1, 550 

s 800 

6, 500 

) Since the total of actual expenses for the most recent 5 years' experience amounts to 1 percent of the most 
recent 5 years' net sales, a reasonable addition to tbe reserve for 1954 would be 1 percent of 6165, 000 or 61, 650. 
The amount deductible in 1954 is 62, 450, composed of the addition to the re erve of 61, 650 plus 6600 actual 
expense attributable to sales of years prior to 1054 (allowable without regard to this section). 

r Actual expense applicable to 1954 sales. 
r Applicable to sales of years prior to 1954, 

While in this example net sales have been used as a basis upon which 
the addition to the reserve is calculated, it should be understood that 
ckher items may be applicable under other circumstances and there- 
fore such items should be substituted ~here appropriate. 

(4) If the taxpayer has no experience with this type of expense, the 
statement shall include a complete description of. the basis used in 
computing tlie addition to the reserve. In any everlt, the addition to 
the reserv~e is subject to the approval of the Commissioner upon 
subsequent examination of the return. 

(5) In any case, the statement and accompanying data shall set 
forth for the taxable year such information as is necessary in order to 
establish clearly that (i) the reserve is one for which an addition is 
allowable under section 462 in computing taxable income, (ii) the 
amount of the addition is reasonable, and (iii) the amount of the 
reserve at the end of the taxable year is not excessive. The reserves to 
which section 462 applies shall be segregated from any reserves which 
may have been established by the taxpayer for taxable years prior to 
the taxable year for which the election under that section is exercised. 

SEc. 1. 469 — 9. ADJUsTMENTs WHERE HEszitvE BKcoMEs ExcEssivK. — 
In any case in which a reserve for estimated expenses as of the close of 
any taxable year is determined to be excessive, sucli excess shall be 
taken into account in computing the taxable income for the taxable 
year for which such iletermination is made. For example, if. for the 
taxa. ble year ending December 81, 1956, it is determined by the Com- 
missioner that a reserve (including a claimed addition for the year 
1956) is excessive, such excess shall be taken into account in computing 
taxable income for the year 1956. In any case in which it is deter- 
mined that a particular reserve for estimated expenses is no longer 
necessary, the amount of the reserve as of the close of the taxable year 
for which such determination is made shall be taken into account in 
computing the taxable income for such year. Similarly, in any case 
in which the use of reserves for estimated expenses is discontinued, 
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tlie balance of each sucli reserve shall be included in taxable income 
for tlie year of change. 

5zc. 1. 402 — 8. Krzcrrox oz BzNzzirs. — (a) The election referreR 
to in section 1. 402 — 1 shall apply to all estininted expenses ntti ibutable 
to the trade or business to which the election is al&plicnble both for 
the taxable year for which the election is made and for all subsequent, 
taxable years urless n, cliange to n, difFerent methorl is authorized by 
the Commissioner under the provisions of section 440. However, tlie 
election cloes not apply to nny estiniatcd expenses which are attribut- 
able to prepnid income deferiecl at the close of the tnxnble year under 
the provisions of section 452. If the taxpayer is engaged in more 
than one trade or business, he mny iiiake a separate election with 
respect to each such trade or business. 

(b) In no event shnll an election under section 402 be applicable in 
the computation of taxnble income for nny tnxnble yenr preceding 
the taxable year for which such election is mnde. Yeeuch an election 
cannot be mode for any taxable yenr beginning before January 1, 1054, 
or ending before August 17, 1054. 

(c) No election sliall be permitted ivith respect to a trnde or business 
if the cash receipts nnd disbursements method of accounting is used in 
computing taxable income or if, under a combination of methods, the 
cash receipts and disbursements method is used. in reporting items 
other than items of gross income for income tnx purposes for such trade 
or business. 

(d) If the tnxpnyer clearly evidences n, bona, fide iritent to comply 
with the provisions of section 402 and the regulations thereunder, liis 
election under that section will not be invalidated by: 

(i) His failure to take into;iccouut certiiin estimated expenses 
in establishing liis reserve; 

(ii) His failure correctly to determine the amount, of any such 
reserve or additions thereto, or. 

(iii) IIis establishment of a reserve for an expense to which 
section 402 does not apply. 

Szc, 1. 402-4. TIME hND MANNER or MhKiib G Er. ECTION. — (n) JJ'ifh- 
out consent. — The election under section 402 may be made without, the 
consent of the Commissioner if mnde for the first tnxnble yenr begin- 
ning after Deceniber 81, 1058, and ending after August 10, 1054-, in 
which there are estimated expenses of the pnrticular trade or business 
for which the election is mnde. The election must be rnarle not later 
than the time prescribed by inw for filing the return for such tnxnbje 
year (includi»g extensions thereof). The election shall be macle in a 
statement attached to the taxpayer's return for the first taxable year to 
which the election is applicable. Such stntement shall contain the in- 
formation required by paragraph (c). 

(b) 'With consent. — (1) If a taxpayer does not make the election 
uniler paragraph (a) he may elect the benefits of section 402 for his 
second taxable yenr beginning after December 81, 1958, and ending 
after August 10, 1054, provicled that on or before, June 80, 1055, he 
notifiies the Commissioner of Internal revenue, )Vashington 25, D. C. ; 
of his intention to make such election. The notification shall state 
that the taxpayer has not elected the benefits of section 402 for his first 
taxable year beginning after December 81, 1058, and ending after 
August 10, ], 054, but desires to elect the benefits of such section for the 
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rext succeeding taxable year. The notification shall be in triplicate, 
shall identify the trade or business to which the election is to apply, 
shall show the name and address of the taxpayer and the district in 
which the return of the taxpayer is to be filed. In such a case the 
taxpayer's notification will be treated as an election to have the bene- 
fits of section 462 apply to such taxable year and to all subsequent tax- 
able years. A copy of the notification wiH be stamped with the ap- 
proval of the Commissioner and returned to the taxpayer. Such 
copy, together with a statement containing the information-required 
by paragraph (c), shall be attached to the return for the first taxable 
year to which the election applies. 

(2) In the event that a taxpayer does not make an election under 
paragraph (a) or subparagraph (1) of. this paragraph, he may, at a 
later date, elect the benefits of the provisions of section 462 only if he 
cbtains the consent, of the Commissioner. In such a case, a written re- 
quest for consent shall be inacle to the Cominissioner not later than 90 
days after the beginning of the first taxable year for which the election 
is applicable or 90 days after the date of promulgation of the regula- 
tions under section 462, whichever is later. Such request shall contain 
the inforination set forth in paragraph (c). 

(c) Information required. — The statement or request filed under 
paragraph (a) or (b) of this section shall set forth the following: 

(1) The name and description of each trade or business to 
which the election is to app!y; 

(2) A declaration that the election is intended to apply to all 
estimated expenses of the trade or business; 

(8) The method of accounting used by the taxpayer in such 
trade or business; 

(4) A description of each type of estimated expenses of such 
trade or business; 

(5) whether a previous election under the provisions of section 
402 has been made for such trade or business and, if so, for what 
taxable years such election was in effect; and 

(0) The name and description of each trade or business, if any, 
to which the election does not apply. 

SEc. 1. 462 — 5. ESTIMATED KxpENsK DzrzNrn — (a) General ruIe. — 
For purposes of section 462(a) (which provides that there shall be 
taken into account in the discretion of the Secretary or his delegate a 
reasonable addition to each reserve for estimated expenses to which 
section 462 applies), the term "estimated expense" means a deduction 
which: 

1) Is allowable in commuting taxable income; 
2) Is attributable to income of tjie taxable year or of prior 

taxable years for ii hich an election under section 402 is in eQ'ect; 
(0) In the opinion of the Commissioner can be estimated with 

reasonable accuracy: and 
(4) Is a deduction, a, part or all of which wou1d be required 

except for section 402, tq be taken into account for a subsequent 
taxable year. 

(b) Exceptions. — The term "estiniated expense" does not include 
any deduction which is: 

(1) Attributable to income taken into account in computinz 
taxable income for taxable years preceding the fiirst t. ixable year 
for which the el ction is made; 
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(2) Attributable to income deferred as of the close of the tax- 
able year under section 452; or 

(3) Allowable under section 166 relating to bad debts. 
(c) Eules for apph'cation of paragraphs (a) and (6). — (1) Esti- 

mated expenses are those which are attributable to a transaction or 
undertaking in the taxable year or a prior taxable year under which: 

(i) Income is realized which is includible in income for the 
taxable year or a prior taxable year; and 

(ii) The taxpayer is under a liability to perform service, fur- 
nish goods, supply property, or assume obligations, which neces- 
sitate the making of expenditures by the taxpayer during a subse- 
quent taxable year. 

(2) Expenses attributable to income of future years are not ex- 
penses for which an adclition to a reserve under section 462 is allow- 
able. An expenditure to be made in a year subsequent to the taxable 
year is not attributable to the income of the taxable year or prior tax- 
able years merely because it is incurred in order to restore operating 
or productive capacity which has been diminished by operations in the 
taxable year or prior taxable years. 

(8) The following examples illustrate the application of para- 
graphs (a) and (b): If the taxpayer, as an incentive or inducement 
to employment, ofi'ers vacations for faithful service, a:nounts to be 
expen;led for s~uch purpose may be estimated expenses within the 
meaning of section 462. Likewise, if the taxpayer, in order to pro- 
mote sales or to encou: age prompt payment for articles sold, agrees 
to keep the product sold in repair for subsequent years or offers cash 
discounts, amounts set, aside for these purposes may constitute esti- 
mated expenses. However, that term does not include expenses for 
maintenance and repairs unless the taxpayer is under a liability to 
make repairs or incur maintenance expenses in a subsequent taxable 
year as a condition to the realization of income in the taxable year. 
For example, if, as a condition to obtaining machinery under a rental 
contract, the taxpayer is required to make certain periodic repairs in 
subsequent taxable years. an addition to a reserve to meet the costs 
thereof may be estimated expenses within the meaning of section 462. 
Further, the cost of repairs to delivery equipment used to fulfill an 
obligation under the taxpayer's v. arranty agreement to keep a product 
in repair or in service may be treated as an estimated expense. On the 
other hand, estimated costs of repairs and maintenance to the tax- 
payer's property may not be considered estimated expenses to which 
the provisions of section 462 apply unless such costs are undertaken 
pursuant to a liability to another person as a condition to the realiza- 
tion of income. 

(4) Iieserves created for general undetermined contingencies, for 
indefinite possible future losses, for expenses and losses not reasonably 
related to the income of the taxable year or prior taxable years, or for 
expenses and losses that are being contested or are in litigation, can- 
not ordinarily be estimated with reasonable accuracy and may not be 
the basis for additions to reserves for estimated expenses. 1Vith re- 
spect to items involving related reserves, only one deduction against 
taxable income will be allowed. Section 462 does not have the eA'ect 
of converting into deductible expenses amounts which would not other- 
wise be deductible in computing taxable income for subsequent tax- 
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$8. 00 
12. 00 
4. 00 

$24. 00 Total 

able years. The provisions of section 46~2 have no application with 
respect to fhe renegotiation or price redetermination of contracts. 

(5) Section 469 is not applicable to any item of deduction for 
which the Code provides a specific method of reporting, such as de- 
ductions referred to in- 

(i) Section 404, relating to contributions of an employer to an 
employee's trust or annuity plan and compensation under a de- 
ferred payment plan, 

(ii) Section 461(c), relating to accrual of real property taxes, 
(iii ) Section 174, relating to research and experiniental 

expenditures, 
(iv) Section 175, relating to soil and water conservation 

expenditures, 
(v) Section 615, relating to exploration expenditures, and 
(vi) Section 616, relating to development expenditures. 

(6) Xxamples of expenses which ordinarily meet the requirements 
of. this section are cash discounts, product warranties, sales returns 
and allowances, freight allowances, quantity discounts, vacation pay, 
and self-insurance by common carriers for liability for cargo dam- 
-ages. Examples of expenses which ordinarily do not meet the re- 
quirements of this section are inventory adjustments, self-insurance 
for losses of the taxpayer's own property, franchise and other taxes 
levied for a period subsequent to the taxable year, and fees for pro- 
fessional services not yet rendered. 

SEc. 1. 469-6. SFEOIAL HUIS roa DKDUOTI01%8 ATTRIBUThBLK To 
PKRICD BEFQRE ELKcTICN. — Any deduction attributable to income taken 
into account in computing tax:ible income for taxable years preceding 
the first taxable year for which the election is made sliall be allowable 
in the same manner, and to the same extent, as if section 462 had not 
been enacted. For example, merchandise returned in 1954, attributable 
to sales made in 1958 (the year prior to the election), will be taken 
into account in 1954 as returned sales, even tliouoh for. 1954 the tax- 
payer has elected to deduct a reasonable addition to reserves for esti- 
mated expenses. See example in section 1. 462 — 1(b) (8). 

SKc. 1. 462 — 7. ExhMFLKs. — The following examples illustrate the 
provisions of the regulations under section 462: 

Example (1). — A taxpayer who has elected the benefits of section 
462 sells air-conditioning units which he guarantees for 1 year. Tax- 
payer's experience indica~tes that the average cost per unit of fulfilling 
the guarantee is as follows: 

AIaterial and parts 
Lahor 
iiperating overhead 

For each unit sold $94. 00 shall be credited to the reserve account. As 
expenses are actually incurred, the reserve shall be charged with the 
amount of these expenses. In no event will a double deduction be per- 
mitted. At the close of each taxable year the reserve shall be adjusted 
to reflect changes in the actual cost, experience of tlie taxpayer. 

Example (8). — A. calendar year taxpayer who has elected the bene- 
fits of section 46o estiinates from past experience that 1 percent of all 
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sales will be returned for credit and that one-half of the returns 
applicable to any month's sales will be returned (luring that Inonth 
and one-half during the following month. Gross sales For the &non(. h 
of December 1954 totaled $1, 000, 000. Cost of Deceniber's sales amount, 
to $700, 000. A reasonable addition to a reserve for sales returns as 
of Decenlber 31, 1954, is calculated as follows: 

Gross sales for Deceinbcr $1, 000, 000 
Cost of sales for De«en&ber 700, 000 

Gross profit for Decenibcr 300, 000 

1teasonable addition (lcm'& of I/a of $300, 000) 1, 500 

Encamp/e (8) . — A taxpayer, engaged in the business of transporting 
property for hire, has elected the benefits of section 460 for the taxable 
year 1954, and has established a proper reserve for claims for property 
damaged while in transit. The reserve for property damage claims 
at the [&eginning of the taxable year 1955 carries a credit balance of 
$15, 000. IIis experience shows that 1 percent, of his gross revenues 
will be paid out to meet claims for property damaged while in transit. 
For the taxable year 1955 he has gross revenue of $0, 000, 000. A. 
reasonable addition to this reserve for the taxable year 1955 is 1 
percent of $2, 000, 000 or $20&000. An analysis of the reserve for the 
year 1955 is as follows: 

Balance in reserve at beginning of year 
Clai&ns paid during the year 

Excess of char es over credits (2, 000) 
Current year's addition alto&ved as deductiou 20, 000 

Balance at end of year 18, 000 

'(This Treasury Decision is issued under the authority contained in 
sees. 446, 4M, 460 and 7805 of the Internal Revenue Code of 1954 (68A. 
Stat, 151, 1M, 158, 917; 26 U. S. C, 446, 459, 469 and 7805). ) 

T. COLEMAN ANDREWS& 
Com nisst'oner of Interna/ Ite~~entie, 

Approved June 8, 1955. 
6. &%I. IIvMPI&REY, 

Secretary of the Treasury. 

(Filed with the Division of the Fcdcral Pegister June 9, 1950, 12: 30 p. ni. ) 

SUBPART C. — TAXABLE YEAR FOR WHICH DEDUCTIONS TAREN 

SECTION 461. — 6['. X['RAL RULF. FOR, TAXABLE YEAR OF 
DEDUCTIO'&[ 

'(Also Section 16&4. ) 
(Also Part II, Sections o6(c)& 48; tiegtila- 

tions 118, Sections 69. 96 (c) -1, 89. 43-2. ) 
Effective for 1954 and subsequent years, real property taxes im- 

posed by the State of Ohio accrue, for Federal ii&come tax purposes, 
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on the first day of January, annually. See section 5719. 01 of Page's 
Ohio Revised Code, A. nnotated, 1954 edition, e8ective October 18, 
1953. 6. C. M, 8218, C. B. IX-2, 106 (1980) which holds, in part, 
that real property taxes imposed by the State of Ohio, shall accrue 
as of the day preceding the second Monday of April, is modified ac- 
cordingly with respect to 1954 and subsequent years. Further, as a 
result of the change in the lien date of Ohio real property taxes, an 
accrual basis taxpayer, on a fiscal year basis which includes April 
12, 1953, as well as January 1, 1M4, will have two accrual dates of 
real property taxes for such fiscal year. Compare I. T. 4048, C. B. 
1951 — 1) 22. 

Rev. Rul. 55 — 869 

Irrespective of the taxable year (or years) in which retroactive 
increases in mail pay are first includible in the gross income of a 
taxpayer, no deduction is accruable with respect to amounts of such 
pay which are potentially refundable by the taxpayer to the Post 
OSce Department resulting from a proposed downward adjustment 
of the retroactive increases, until the taxable year in which the Civil 
Aeronautics Board issues an order which establishes its final decision 
as to the amount, if any, of such downward adjustment. For such 
purposes, an order by the Civil Aeronautics Board does not constitute 
its final decision as long as the order is the subject of a bona fide 
contest. Compare Rev. P~uh 169, C. B. 1953 — 2, 189. 

(Also Part II, Section 43& Regulatioiis 118, Rev. Rul. 55-426' 
Section 89. 48 — 2. ) 

It was announced in Internal Revenue Bulletin 1955-6, 6, that 
Revenue Ruling 54 — 608, C. B. 1954 — 2, 8 (relating to the accrual of 
vacation pay), vas amended so that the ruling would be applied 
only to taxable years ending on or after June 80, 1955. The Revenue 
Ruling was amended to afford taxpayers time to consider its efiect, 
particularly for determining whether to elect to establish reserves 
for estimated expenses under section 462 of the Internal Revenue 
Code of 1954. On June 15, 1955, section 462 was repealed by Public 
I aw 74 (84th Cong. ), for all taxable years to which the 1M4 Code 
applies. In order to afi'ord taxpayers a reasonable time to consider 
the effect of the repeal, particularly for determining whether the 
accrual of vacation pay ~will be allow able under Revenue Ruling 54- 
608, supra, such ruling will be applied only to taxable years ending 
after December 81, 1955. 

Accordingly, the last paragraph of Revenue Ruling 54 — 608, supra„ 
is hereby amended and as amended will read as follows: 

I. T. 0056, supra, is hereby revoked, and G. C. M. 25261, supra, is modified to 
the extent that it is inconsistent with the views expressed herein. However, 
under the authority of sections 6701(b) of the 1990 Code and 7805(b) of the 
1054 Code, such revocation and modification will not be applicable with respect 
to taxable years ending prior to January 1, 1956. 

~ This date has been extended to July 1, 1055. See Announcement, L R. B. 1055-52, p, g. 
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SECTION 462. — RESERVES FOR ESTIMATED 
EXPENSES, LPTC. 

26 CFR 1 462-1: Reserves for estimated 
expenses. 

Regulations under the Interlral Revenue Code of 1954. See T. D. 
6184, page 12. 

SUBPART D. — INVENTORIES 

SECTION 471. — GENERAL RUI. E FOR INVENTORIES 

(Also Pa, rt II, Section 22(c); Regulations 118, Rev. Hul. 55 — 285 
Section 80. 22(c) — 2. ) 

In determining gross income, for Federal income tax purposes, the 
use of inventories refiecting the value at retail of merchandise on hand 
at the beginning and end of a taxable year is not permibted. Such 
method is not a recognized method of inventory valuation either ac- 
cording to best, accounting practice under section 471 of the Internal 
Revenue Code of 1054, or section 22(c) of the Internal Revenue Code 
of 1989 and the regulations promulgated under such 1039 Code 
provision. 

The inventory method referred to herein is not the same as the 
"retail method" described in section 89. 22(c)-8 of Regulations 118 
which is a recognized method of approximating 'cost of. inventory if 
properly adopted and consistently used in determining gross income. 

SECTION 472. — I AST-IN, FIRST-OUT INVENTORIES 

Rev. Rul. 55-809 

Price indexes for January 1955, published by the Bureau of Labor 
Statistics on March 8, 1955, for use by department stores employ- 
ing the retail inventory and the last-in, erst-out inveutory methods. 

The following price indexes for January 1055, published by the 
Bureau of Labor Statistics on March 8, 1055, for use by department 
stores employing the retail inventory and last-in, first-out inventory 
methods, are accepted by the Internal revenue Service pursuant to 
Treasury Decision 5605, C. B. 1948 — 1, 16, and Mimeograph 6244, 
C. B. 1048 — 1, 21, for appropriate application to inventories for tax- 
able years of 12 months ended Deccnlber oI, 10L4 and January ool, 

1055. 
Indexes are given on a national basis for the store total, for 20 major 

groups of departments, and for two special group combinations. 
The store tota. l inclucles all departments in the store, both those listed 
in the groups and those not speciiically Iiste&1, except for candy, foods, 
liquor, tobacco, and paints and wall paper. Contract departments 
are also excluded. 

EQ'ective with the July 1954 Department Store Inventory Price 
Indexes the revision program which began in 1052 was completed. 
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The final change, that of the necessary adjustments in the depart- 
mental groupings to make them conform with the new departmental- 
ization plan of the Controllers' Congress of the National Iietail Dry 
(yoods Association, was incorporated into the July 1954 indexes. 
These adjustmenf. s were minor and had practically no efi'ect on index 
for the 20 departments. 

The Controllers' Congress of the National Dry Croods Association 
has revised its system of numberingr the departments in its "Manual 
of Departmental Merchandise Content for Departmentized Stores. " 
Iror taxpayers employing the new numbering system, table II shows 
the department or departments-to which each of the 90 group indexes 
is applicable: 

TABIE I. — Bureau of Labor Statistics, department store inven, 'ory pmce indexes, 
by de part ment grou ps 

[January 1941=loot 

De par tm en t groups Jan. 1954 Jan. 1955 

Percent 
change from 
January 1954 
to January 

1955 

I 
II 

III 
IV 
V 

VI 
VII 

V I II 
IX 
X 

RI 
X II 

XIII 
XIV 
XV 

XVI 
XVII 

XVIII 
XIX 
XX 

Piece goods 
Domestics and d raircrics 
Women's and children's shoes 
Men's and boys' shoes 
Infants' wear 
Women's underwear 
Women's and girls' hosiery 
Women's and girls' accessories 
Women's outerwear and girls' wear 
Mcn's clothing 
Men' s furnishings 
Iloys' clothing and furuishings. 
Jevrelry 
Notions 
Toilet articles and drugs 
Furniture and bedding 
Floor covering. 
Housewares 
Major appliances 
Radios and television sets 

204. 1 
197. 0 
213. 3 
213. 1 
170. 2 
17'2. 5 
173. 7 
170. 1 
180. 1 
204. 4 
201. 3 
203. 2 
164. 3 
)61. 7 
164. 0 
211. 4 
192. 9 
19'7. 7 
154. 3 
157. 0 

200. 7 
189. 6 
215. 3 
213. 0 
170. 3 
171. 6 
168. I 
172. 4 
177. 7 
205. 3 
197. 9 
199. 7 
163. 6 
lta 7 
166. 1 
207. 7 
18S. 9 
19S. I 
148. 4 
142. 4 

-1. 7 
-3. 8 
+0. 9 

0 
+0. I 
-0; 5 -3. 2 
+L4 -l. 3 
+0. 4 -1. ? — l. 7 
-0. 4 -1. 9 
+l. 3 -1. 8 -a 1 
+0 2 -3. 8 -9. 3 

Total, Groups I-XV. 
Totai, Groups XVI-XX 
Store total 

188. 8 
190. 6 
189. 2 

186. 9 
186. 8 
186. 8 

-1. 0 
-2. 0 -l. 3 

TABLE II. — Revised coding of Con!rollcrs' Congress Departments 

Revised Department ftrorrps Revised Controllers' Congress Departraent 

No. Name No. Name 

I. Piece goods 
II. Domestics and draperies 

III. Women's and children's shoes 
IV. Men's and boys' shoes 
V. Infants' wear 

VI. Women's underwear 

VII. Women's and girls' hosiery 
VIII. Wonlen's and girls' accessories 

11 — 00 
15-00 
64-11 

39-00 
53-00 
44-12 
30-00 
38-00 
37-00 
32-00 
33-00 
35-00 

Piece goods 
Household textiles 
Curtains, draperies and decora- 

tor fabrics 
Women's and children's shoes 
Men's and boys shoes 
Infants' apparel and furniture 
Corsets and brassieres 
Underwear and negligees 
Women's and children's hosiery 
iVecjtwear and accessories 
Handbags and small leathers 
Women's and children's gloves 

and mittens 
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TAnLK IL — pieofsed coding of ControlLers' Congress Degwrttnents — Continued 
Revised Departvtent Croaps ttevtsed Controllers' Congress Depart spent 

No. No, Name 

IX. Women's outerwear and girls' 
wear 

X. Meu's clothing 

XI. Men's furnishings 

XII. Boys' clothing and furnishings 
XIII. Jewelry and silverware 
XIV. Notions 

XV Toilet articles and drugs 
XVI. Furniture and bedding 

XVII. Floor covering 

XVIII. Housewares 

XIX. Major appliances 

XX. Radio and television sets 

XXI. No sep rate index computed 

34-00 
41-00 

Millinery 
Coats and suits, wotnen's, misses' 

and, juniors' 
Dresses, women' s, misses' and 

juniors' 
Housedresses, aprons, and uniforms 
Blouses and sportswear 
Furs 
Girls' and teen age apparel 
Men's clothing 

42-00 

45-00 
43-00 
46-00 
44 — 11 
51-11 

or 
51-14 

and 
51-26 
51-12 

. or 
51-15 

and 
51-27 
52-00 
24 — 00 
12 — 00 
21-00 

ribb 
25-00 
31 — 00 
22-00 
61-00 
62-00 
63-00 
65 — 00 
66-21 
67-00 
64-12 
66-12 
68-00 
69-00 
2~0 
66 — 22 
71-00 
72-00 
73-00 
74 — 00 
75-00 
7~0 
77-00 
78-00 
79-00 
81-00 

Men's clothing 

Men's sport clothing 
Men's furnishings 

Men's furnishings 

Men's casual furnishings 
Boys' clothing and furnishings 
Jewlery and silverware 
Patterns 
Notions, laces, trimmings and 
ons 
Art needlework 
Umbrellas 
Toilet articles and drug sundries 
Furniture and beds 
Oriental rugs 
Domestic floor covering 
Chir. a, glassware and gift shop 
Housewares 
Pictures, frames and mirrors 
I. amps and shades 
Major appliances 
Padio, television and recor&ls 
Pianos and musical instruntents 
Books and stationery 
1Vall paper and paint 
Flower shop 
Automobile accessories 
Pet a, ccessnries and pet shop 
Toys, sporting goods and cameras 
Luggage 
Candy 
Foods and groceries 
Fresh and smoked meats 
Iiquor shop 
Smoke shop 

SUBCHAPTER F. — EXZMPT ORGANIZATIONS 

PART L — GENERAL RULE 

SECTION 501. — EXEMPTION FRO3I TAX ON CORPORA. - 
TIONS) CERTAIN TRUSTS) KTC. 

Rev. Rul. 55-F30 

An association was organized to guard the purity of the breed of 
+e]sh ponies; to promote interest therein' and to establish, maintain, 

364050' — 56 — 6 
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and publish authoritative records, registers, and transfers of owner- 
ship of that, breed. Its activities~ consist of registering and main- 
taining records of pure bred Welsh ponies, recording transfers of 
ownership, and publishing literature describirig the Welsh pony for the 
benefit of its members or others interested in improving or raising 
the breed, Membership in the association is open to any person, firm 
or corporation interested in improving or raising pure bred Welsh 
ponies. Its receipts are derived fronl membership fees, registrations 
and transfers. Expenditures are for operatin~ expenses and for 
premiulns for association-sponsored classes at a state fair. Ko part 
of the net income inures to the benefit of any member. Persons en- 

gaged in raising welsh ponies are considered livestock producers 
eng~aged in agricultural pursuits. A'end, the association is entitled to 
exelnption fl, onl Federal income tax un'der the provisions of section 
501(c) (5) of the Internal Revenue Code of 1054 as an agricultural 
organization. 

Rev. Rul. 55 — 231 

The 3X organization was incorporated for the purpose of (1) mak- 
ing known to the world the contents and meaning of certain books 
written by a designated author who was also one of the incorporators 
of the organization and t9) acquiring property necessary to the opera- 
tion and maintenance of centers, reading rooms, lecture halls and 
canlps in furtherance of the dissemination of such writings. The prin- 
cipal activity consists of purchasing books of the designated author 
and distributing them to libraries, educational institutions and the 
public. Expenditures are made principally for the purchase of books 
written by the designated author. JI'eld, that an organization whose 
primary purpose is to promote the circulation of books of one of its 
incorporators and whose activities consist of purchasing such v;orks 
and making them available for public use, is not organized and oper- 
ated exclusively for educational purposes within the meaning of sec- 
tion 501(c) (8) of the Internal Revenue Code of 1954 or for any of 
the other purposes provided therein. 

(Also Part II, Section 101(8); Regulations Rev. Rul. 55-811 
118, Section 80. 101(8) -1. ) 

A local association of employees, the membership of which is limited 
to employees of the 3f corporation, operates a bus for the convenience 
of its mcm4ers. The income of the association is derived fronl bus 
fares and is used to pay for the operation of the bus. The bus is 
operated pl'lnlal'lly fol" the benefit, of the nlembcrs. No palt, of the 
association's earnings is devoted to charitable, educational, or recre- 
ational purposes. field, the association docs not qualify for exemp- 
tion from Federal income tax as a local association of enlployees under 
the provisions of section 501(c) (4) of the Internal Revenue Code of 
1054, which provision of. law corresponds to section 101(8) of the 
Code of 1080. There is no other subsection of section 501(c) of the 
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1954 Code, or of. section 101 of the 1989 Code, under which the asso- 
ciation may qualify for exemption. 

Hev. Pvul. 55-406 

The 3l organization was incorporated as a nonprofit corporation 
for the purposes oi receiving and investing funcls and property and 
for distributing voluntarily and gratuitously said. funds and property, 
together with the income theref~rom, solely to, or for the beneht of, 
dependent wiclows and children of policemen or firemen who lose 
their lives in the line of duty. The selection of recipients and the 
amounts distributable to them are determined in the absolute dis- 
cretion of 3l's board oi clirectors. The organization's sources of 
funds and property are derived from membership dues, contributions, 
and income from investments. Except for disbursements ior neces- 
sary administrative expenses, such funds and property are expended 
solely for the purposes enumerated above, No part of the funds or 
property shall inure to or for the benefit of any member of 3X. In 
the event of dissolution, the funds and property shall be distributed 
to the City of 1V. FIelcl, the . ~l organization qualifies for exemption 
from Federal income tax as a charitable organization under the pro- 
visions of section 501(c) (8) of the Internal Revenue Code of 1954. 

State instrumentality which qualifies for exemption under section 
501(c) (3) of the Internal Pevenue Code. See Rev. Rul. 55 — 819, 
page 119. 

SUBCHAPTER I. — NATURAL RESOURCES 

PART I. — DEDUCTIONS 

SECTION 611. — ALLOWANCE OF DEDUCTION FOR 
DEPLL~ TION 

The decision in the case of United Sfafeg v. Cherokee Brick Ik Tile 
Company, 218 Fed. (2d) 424, does not afi'ect the position of the Serv- 
ice with respect to ordinary treatment processes in the case of brick and 
tile clay as set forth in Revenue Ruling 54-109, C. B. 1954 — 1, 62. See 
Rev. Rul. 55 — 244, below. 

SECTION 618. — PERCENTAGE DI'PLKTION 

Rev. Hul, 55 — 244 (Also Section 611. ) 
(Also Part II, Sections 23(m), 114; Regula- 

tions 118, Sections 69. 26(m)-1, 39. 114 — 1. ) 
~ith respect to the mannfactnre of bri& jr and tile from brick 

and f jle clay, ordinary treatment processes as set forth in section 
114(b) (4) (D) of the Internal Itevenne Code of 19"6 (sec. 613(c) 
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of the Internal Revenue Code of ]!)54) do not include transforming 
the clay into brick or tile by moltling machine, by burning the units 
in kilns, and by loading the burnt brick and tile for shipment. The 
fact that the Governtnent did not apply for certiorari in the case of 
Uuttcd States v. Cherokee Brick cf: Tile Compantt, 218 Fed. (2d) 424, 
in no way represents an acceptance of the decision by the Internal 
revenue Service. 

Advice has been requested whether the decision of the United States 
Court of Appeals for the Fifth Circuit in the case of United States v. 

Cherokee I&rick tf: Tt7, e Company, 218 Fed. (0d) 4o4, will affect the 
position of the Internal revenue Service as set forth in Revenue Piuling 

54 — 109, C. B. 1054 — 1, 62, as to the "ordinary treatment processes" with 

respect to the manufacture of brick and tile from bricl- and tile clay 
which are to be included within the meaning of section 114(b) (4) (B) 
of the Internal Revenue Code of 10o9 and section 618(c) of the In- 
ternal Revenue Code of 1054. 

In the Cherokee Brick k Tile Company case, alarming the decision 
of the court below, the Court of Appeals held that ordinary treatment 
process normally applied to clay, in order to obtain the first com- 

mercially marketable mineral product, include transforming the clay 
into brick or tile by molding machine, by burning the units in kilns, 
and by loading the burnt brick and tile for shipment. 

In Revenue Ruling 54 — 109, sttpra, the Internal Revenue Service con- 
sidered the processes involved in the manufacture of brick and tile 
and kindred products from shale and brick and tile clay. It was spe- 
cifiically held that processes such as transforming clay into brick by 
extrusion or molding machine, burning units in kilns and loading for 
shipment or storage were not "ordinary treatment processes" as that 
phrase is used in section 114(b) (4) (B) of the 1039 Code (section 
618(G) (4) of the 1954 Code) to define the term "mining". 

Section 618(b) (5) (A) of the 1954 Code, section 114(b) (4) (A) of 
the 1989 Code) permits a percentage depletion allowance for mine& 

and natural deposits of brick and tile clay but not of brick and tile 
as such. The fact that a particular taxpayer does not sell the clay tc 
others for brick but sells only the completely manufactured brick 
cannot transform manufacturing processes into ordinary treatment 
processes. 

Accordingly, the Revenue Service will adhere to the position set 
forth in Revenue Ruling 54 — 100 as to the processes properly includible 
in the term "ordinary treatment processes" with respect to the manu- 
facture of brick and tile from brick and tile clay for percentage deple- 
tion purposes. 

The fact that the Governlnent, did not a. pply for certiorari in the 
Cherokee Brick k, Tile Company case does not represent an acceptance 
of. the decision by the Internal Revenue Service. See also Revenue 
Ruling 55 — 78, page ooo57, this Bulletin, wherein it is held that furnacing 
or heating in rotary kilns, removal from the kilns and cooling, crushing 
and screening and loading for shipment, are not includible in the 
"ordinary tre~atment processes" applicable to the manufacture of light- 

weightt 

aggregate from shale and slate. 



SUBCHAI'TER J. — ESTATES, TRUSTS, BENEFICIARIES, AND 
DECEDENTS 

PART I. — ESTATES, TRUSTS, AND BENEFICIARIES 

SUBPART C. — ESTATES AND TRUSTS WHICH MAY ACCUMULATE INCOME OR 
WHICH DISTRIBUTE CORPUS 

SECTION 661. — DEDUCTION FOR ESTATES AND TRUSTS 
ACCUMULATING INCOME OR DISTRIBUTING CORPUS 

(Also Section 662. ) Rev. Rul. 55 — 286 
(Also Part II, Section 162; Regulations 118, 

Section 80. 162-1. ) 
Under the terms of an irrevocable trust agreement, the trustee is 

required to set aside a, certain portion of the nct income of the trust 
in a separate fund and is authorized to provide and maintain out of 
the fund annuities and/or gifts for the use and benefit of such persons 
eniployed by or connected with the grantor's business as the trustee 
in his uncontrolled discretion may determine and designate as deserv- 
ing of the same. Held, payments Inade out of the fund are deductible 
under section 661(a) (2) of the Internal Revenue Code of 1954 (section 
162(c) of the Internal Revenue Code of 1930) in computing the taxable 
income of the trust subject to the limitation that the amount so deducti- 
ble when added to amounts otherwise dediictible under section 661(a) 
(1) and (2) of the Internal Revenue Code of 1054 (sections 162 (b) 
and (c) of the 1060 Code) cannot exceed the distributable net income 
of the trust. Further, the amounts so deducted by the trust shall be 
included in the gross income of the recipients to the extent provided 
in section 662 of the Internal Revenue Code of 1054 (section 162 (b) 
and (c) of the 1069 Code). 

SECTION 662. — INCLUSION OF AMOUNTS IN GROSS IN- 
CO)IE OF BENEFICIARIES OF ESTATES A. ND TRUSTS 
ACCUMULATING INCOME OR DISTRIBUTING CORPUS 

Payments made out of a fund which has been sct aside out of the 
net income of an irrevocable trust. See Rev. Rul. 55 — 286, above. 

PART Il. — INCOME IN RESPECT OF DECEDKNTS 

SECTION 60I, — RECIPIENTS OF INCOME IN RESPECT 
OY DECEDENTS 

Rev. Rul. 55 — 220 

A. lump sum payment to a, Federal Government employee upon 
separation from the service for accumulated or accrued annual leave 
represents salary or compensation for services rendered and is in- 
cludible in gross income for Federal income tax purposes. See I. T. 
6069 C II. &040-2, 13. The death of such an employee and the 
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receipt by his widow or other beneficiary of such lump sum leave 
payment does not change its nature and identity. See the Act of 
August 8, 1950, 64 Stat. 395, 5 U. S. C. 61f, 61g. Therefore, where 
such income is not properly includible in the gross income of the 
decedent for the taxable period in which falls the date of the decedent's 
death and the right to receive the amount due is acquired by the widow 
or other benefici~al. y, or by the decedent's estate, the lump sum payment 
is includible in the gross inconle of the recipient in the taxable year 
received, under the provisions of section 691(a) of the Internal 
Revenue Code of. 1954. 

SUBCHAPTER E. — PARTNERS AND PARTNERSHIPS 

PART I. — DETERMINATION OF TAX LIAIIILITY 

SECTION 706. — TAXABI, E YEARS OF PARTNER AND 
PARTNERSHIP 

Procedure to be followed with respect to changes by partnerships 
and partners in the cases of taxable years beginning after April 1, 
1954, pending issuance of regulations under the Internal Revenue 
Code of' 1954. See Rev. Rul. 55 — 10, page 47. 

SUBCHAPTER L — INSURANCE COMPANIES 

PART II. — MUTUAL INSURANCE COMPANIES (OTHER THAN LIFE OR MARINE OR 
FIRE INSURANCE COMPANIES ISSUING PERPETUAL POLICIES& 

SECTION 822. — DETERMINATION OF MUTUAL INSUR- 
ANCE COMPANY TAXABLE INCOME 

Rev. Rul. 55-270 

Capital loss deductions taken by mutual insurance companies to 
meet abnormal insurance losses, provided by section 822(c) (6) of the 
Internal Revenue Coda of 1954, must be computed on the basis of 
actual losses paid reduced by actual (rather than expected) reinsur- 
ance recoveries received in the taxable year. 

SUBCHAPTER N. — TAX BASED ON INCOME FROM SOURCES AVIITHIN 
OR WITHOUT THE UNITFD STATES 

PART II. — NONRESIBENT ALIENS ANB FOREIGN CORPORATIONS 

SUBPART A. — NONRESIDENT ALIEN INDIVIDUALS 

SECTION 871. — TAX ON NO&i. RLi'SIDENT ALIEN 
I N DI V ID UALS 

Requesf. by a U»ited I&i»gdom bank for data al&peai i»g on the Cor- 
poration Income T«x Return, Form 1120, filed by a donaestic corpo- 
I a'tloil Sce Rev I'jul 55 9& page 675 



SECTION 872. — GROSS INCOME: EXCLUSIONS 

[) 881. 

Also Section 883. ) Rev. Rnl. 55-407 
A. iso Part II, Sections 212, 231; Regulations 

118, Sections 30. 212-2, 80. 231-3. ) 
The reciprocal exemption requirements of sections 872(b) and 883 

of the Internal Revenue Code of 1054 (sections 212(b) and 231(d) 
of the Internal Revenue Code of 1030) are not satisfied bp. Veneznela 
since tliat country now has an income tax law in effect which provides 
for the imposition of a, tax on transuortation companies but does not 
grant an exemption to citizens of the United States nonresident in 
that country or to corporations organized in the United States. 

Mimeograph 4148, C. B. XIII-1, 87 (1034), which holds that 
Venezuela satisfied the equivalent exemption requirements of section 
212(b) and 231(b) of. the Revenue Act of. 1032, since at that time 
Venezuela, imposed no income tax, is hereby modified to the extent 
that it is inconsistent with tlie views expressed herein. 

SUBPART B. — FOREIGN CORPORATtONS 

SECTION 881. — TAX ON FOREIGN CORPORATIONS NOT 
ENGAGED IN BUSINESS IN UNITED STATES 

(Also Section 882. ) 
(Also Part II, Section 231; 

Regulations 118, Section 80. 231-1. ) 

Rev. Rnl. 55-182 

4 Canadian mutual investment company, composed substantially 
of stockholders who are residents of the United States, operates as 
an open-encl management investment company. It is restricted to 
investments which clerive no income from sources within the United 
States. It maintains no oflice in the United States and its trans- 
actions in the United States are effected only through a resident 
broker, commission agent or custodian. Held, such mutual invest- 
ment company constitutes a foreign corporation not engaged in trade 
or business within the United States, taxable under the provisions 
of section 881(a) of the Internal Revenue Code of 1054 only on 
amounts received from sources within the United States. 

Advice has been requested regarding the taxability of a Canadian 
lnutual investment company which was formed under the Coznpanies 
Act of Canada and has elected to qualify as a "nonresident owned 
investment corporation, " pursuant to section 63(4) of the Canadian 
Income Tax Act. . In order to retain such classification, a minimum 
nf 05 percent of its outstanding stock must at all times be held by 
stockholders other than Canadian residents. 

The oNer and sale of the investment coznpany's shares to residents 
of the United States was made pursuant to the rules of the Secnril. ies 
and Exchange Commission and the company is subject to the ap- 
plicable provisions of the Investment Company Act of 1040. 

The company does not dea1 in its own stock& it does not ha. ve an ORice 

in the United States and its shares are issued to investors eitlier 
(a) thlotlgh its o%cers or einpToyees at its ofiice in Canada or (b) 
through underwriters and dealers in the United States and I&'n land. 



The common shares issued are, at the option of the holder, subject to 
repurchase for cancellation by the company at a price ba~sed on net 
asset value at the time of repurchase. The shares of common stock 
repurchased arc canceled and retired and are not to be reissued or 
resold by the company. In accordance with the provisions of the 
Companies Act of Canada the company will notify the Secretary of 
State of Canada, periodically, of the repurchase for cancellation of 
its common shares and its authorized capital will be reduced to reRect 
the repurchase and cancellation of the sliares subject to confirmation 
by the Canadian Secretary of State. 

The company is a, mutual investment company and its investment 
portfolio is restricted at all times to securities of Canadian corpora- 
tions, Canadian Government provincial and municipal obligations, 
Canadian investments generally and securities of corporations which 
derive no income from sources within the United States. Purchases 
and sales of its portfolio securities made in Canada or other foreign 
countries are made in the established Canadian or other foreign 
markets. Purchases and sales of its portfolio securities which are 
n1ade within the United States are, in. all cases, eRected through an 
iiidependent broker, commission agent or custodian. Its income is 
derived solely from interest and dividends and from gains from the 
disposition of securities and other investments in its investment port- 
folio. 

The o6ices of the company are maintained in Canada where all 
major decisions with respect to its policies are made. All regular 
meetings of the board of directors and of the stockholders are held in 
Canada. An occasional special meeting of the board of directors may 
be held within the United States in order to accommodate those direc- 
tors who are United States citizens and residents. 

Section 881 of the Internal Revenue Code of 1954 provides that a 
foreign corporation not engaged in trade or business within the United 
States is subject to Federal income tax only with respect to fixed or 
determinable annual or periodical income from sources within the 
United States as determined under section 861 of the Code. See sec- 
tion 231 of the Internal Revenue Code of 1989 and section 89. 281-1(b) 
of Regulations 118. Taxable income does not include profits derived 
from the eRecting of transactions in the United States in stocks, secu- 
rities, or commodities through a resident broker, commission agent, or 
custodian or pro/its derived from the sale within the United States of 
personal property or real property located therein. Section 89 o81- 
9(c) of Regulations 118 (applicable under the Code of 1954 by virtue 
of. T. D. 6091, C. 3, 1954 — 9, 47) states that a, foreign corporation 
which eRects transactions in the United States in stocks, securities, or 
commodities (including hedging transactions) throug~h a resident 
broker, commission agent, or custodian is not merely by reason of 
such transactions considered as being engaged in trade or business 
within the United States which iiould cause it to be classed as a resi- 
dent foreign corporation. 

In the case of I'he Scottish American lnvestme~t Co. , Ltd. , v. Com- 
nussioner, 19 T. C. 49, it is held that a foreign investment corporation 
which made all decisions as to purchase and sale of securities and, 
investment policies in the home once in Scotland, handled all transac. - 
tions in securities directly by the home ofHce through resident brokers, 



and maintained an offtce in the United States only for the purpose of 
maintaining records, collecting dividends, filing reports to the home 
ofnce, and otherwise performing clerical and routine services for the 
home OSce, was not engaged in business within the United States. 

In view of the foregoing, it is held that a Canadian mutual invest- 
ment company constitutes~a foreign corporation not engaged in trade 
or business in the United States, taxable under the provisions of sec- 
tion 881(a) of the Internal Revenue Code of 1954 only on amounts 
received from sources within the United States. 

This ruling has no eRect upon any question concerning the taxation 
of the stockholders of the investment company. 

SECTION 882. — TAX ON RESIDENT 
FOREIGN CORPORATIONS 

Canadian mutual investment company composed substantially of 
stockholders resident in the United States. Sce Rev. Rul. 55 — 182, 
page 77. 

Determination of whether a Canadian corporation has a permanent 
establishment in the United States as defined in the income tax con- 
vention between the United States and Canada, page 624 of this Bul- 
letin. See Rev. Rul. 55 — 282, page 634. 

SECTION 883. — EXCI USIONS FROM GROSS INCOME 

Equivalent exemption requirement with respect to Venezuela. See 
Rev. Rul. 55-407, page 77. 

PART III. — INCOME PROM SOURCES WITHOUT THE UNITED STATES 

SUBPART A. — FOREIGN TAX CREDIT 

SECTION 901. — TAXES OF FOREIGN COUNTRIES AND OF 
POSSESSIONS OF UNITED STATES 

Rev. Rul. 55-383 

India satisfies the similar credit requ'rement o. section 901 (b) (3) 
of the Internal Revenue Code of 1954. 

The Internal Revenue Service has been requested to consider whether 
India is a country which satisfies the similar credit requirements of 
section 901 (b) (3) of. the Internal Revenue Code of 1954. 

Section 901(b) (3) of the Internal Revenue Code of 1954 provides 
for the allowance of a credit for income taxes paid or accrued during 
the taxable year to any foreign country by an alien resident of the 
United States or Puerto Rico provided the foreign country of. which 

the alien resident is a citizen or subject, in imposing such taxes, allows 
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a similar credit to citizens of the United States residing in such 
country, 

Section 49 D of the Indian Income Tax Ilaw& as submitted to the 
Internal Revenue Service for consideration in this matter, provides 
as follows: 

(I) If any person who is resident in the taxal&le territories in any year proves 
that, in respect of his income which accrues or arises durin" that vear without 
the taxable territories (and &vhich is not deemed to accrue or arise in the taxable 
territories), he has pai&1 in a»y country, with which there is no reciprocal ar- 
rangement for relief or avoi&1:&nce of double taxation, income tax, by deduction 
or other&vise, un&)or the law in force in that country, he shall he entitl& d to the 
deduction from the Indian incon&e tax payab]e by him of a srnn calculated on 
such doul&iy taxed income at the Indian rate of tax or the rate of tax of the said 
country, whichever is the lower. 

Since section 49 D of the Indian Income Tax T. aw provides, subject 
to certain conditions and limitations substantially similar to those in 
section 904(a) of the Code, for the allowance as a credit against income 
taxes Ivhich accrue or arise within the taxable territories of India, 
of income taxes paid to foreign countries by any person who is a resi- 
dent of such territories, India satisfies the similar credit requirements 
of section 901 (b) (3) of the Code. 

SKCTIOX 902. — CREDIT FOH CORPORA. TK STOCKHOI. DKR 
IX I& ORKIGX CORPORA. TIOX 

Hev. Rul. 55-312 

Section 902(d) of the Internal Revenue Code of 1954 provides for 
the treatment to be accorded specified distributions of property re- 
ceived by a domestic corporation fronI. a wholly-OIvned foreign cor- 
poration, in lieu of the general treatment of property distributions 
as provided for in section 301 of the Code. The term "property" as 
used. in section 301 is defined. in section 317(a) of the Code as spe- 
cifically including "money. " Consequently, the term "property" as 
used in section 902(d) of the Code is deemed to include "n", ney. . " 

SUBPART B. — EARNED INCOME OF CITIZENS OF UNITED STATES 

SKCTIOX 911. KARXKD IXCO. ;1K KRO;, I SOURCES &VITII- 
OUT TIIK UMTKD STATES 

(Also Pal t II, Section 110; Regulations 118, 
Section 39. 116-1. ) 

Hev. Rul. 55-171 

Income tax liability of I)nited States citizens resident or physically 
present in forei "u countries for taxable years beginning on or after 
January 1, 1951. Rev. Rul. 291, C. B. 19o3 — 2, 42, superseded. 

SEC'rloN 1. PURPOSE. 

The purpose of this Hevenue Ruling is to supersede Pevenue Huling 
291& C. B. 1953-2, 42 (published also as a pamphlet entitled Income 
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2ag Quid&'s for United States Citizens Abroad) and in conformity 
with the Internal Revenue Code of 1054 to include additional i»for- 
mation for use in providing assistance and guidance to United States 
citizens, residing or physically present in foreign countries, in the 
preparation of tl!eir I&'ederal income tax returns. 

Src. 9. SOOPE. 

The information set forth herein relates only to the tax problems 
peculiar to United i~!ates citizens residing or physically present in 
foreign countries for taxable years beginning on or after January 1, 
1051, ~and is intencled to supplement informa~tion issued by the Inter- 
n;!l Revenue Service for taxpayers generally. Therefore, in the 
preparation of their Federal income tax~returns and other for!ns, such 
citizens should follow the instr»&, tions issued in connection with the 
forms insofar as they are applicable. The guicles set forth in this 
Revenue Ruling do NOT apply to (1) taxable years begin»in«prior 
to January 1, 1051, except to the extent hereinafter noted; (2) res- 
ident aliens temporarily absent from the United States; and (3) 
citizens performing civilian or military services for the United States 
or any agency or instrumentality thereof. A resident alien tem- 
porarily absent from the United States is, in general, taxable on in- 
come derived from all sources. Compensation for personal services 
performed by a citizen as an e!!!ployee of the United imitates, or any 
agency or instrumentality thereof, is required to be included in gross 
income regardless of where the serv~ices are performed. (For Federal 
income tax purposes, the nonappropriatcd fund activities of the 
Armed Forces, such as the Army and Air Force Exchange Service, 
the Navy Exchange, OScers' and enlisted men's clubs and other sim- 
ilarly organized activities under the jurisdiction of the Armed Forces, 
are agencies of the United States. ) 
ihKO. 3. APPI. Ic-h!III. ITY QF TAX To UNITED STrxTEs CITIzENs ABRoAD. 

. 01 2'arable years beginning on or after J'anuary 1, 1'~, and end- 
ing after August 16', 1M/. — The right of the United &tates to impose 
income tax upon its citizens, wherever resident, is based on citizenship. 
United States citieensresiding or physically presentin foreign coun- 
tries are taxable in the same manne~ as those residing iaithin the 
United 8tates, unless they can satisfy the rectuirements of section 011 
of the Internal Eeeenue Code of 19b~r. If the citizen meets either 
the "foreign residence" test or the "presence in a foreign country" 
test provided by section 011, he is entitled to exclude from gross in- 
come amounts received as "earned income" for personal services ren- 
dered outside the United States. 

. Oo 2'arable years beginning on or after January 1, 1N1, and fiscal 
years ending in 1'. — Section 116 (a) of the Internal Revenue Code 
of 1939, as amended by the Revenue Act of 1051 and the Technical 
Changes Act of 1053, is, in substance, identical with section 011 of 
the 1954 Code, except that in the definition of earned income, in a 
situation where both personal services and capital are material in- 
come-producing factors, the limitatIon is 90 percent, as contrasted to 
30 percent under the present. law. 



SEO. 4. uxor, USION UNDER SKOTIoN 911(a) (1) BASED UroN BON& 
1i IDK RKSIDENOK IN FOREIGN COUNTRIES. 

. 01 C~'emerald — A. Unitecl States citizen is entitled to exclude from 
gross income under section 911(a) (1) of the 1954 Code, his "earned 
income" (as defined in sec. 7 of this Revenue Ruling) if- 

(a) IIe has been a bona fide resident of a foreign country or coun- 
tries for an uninterrupted period which includes an entire taxable 
veai'I and. 

(b) Such income is— 
(1. ) Received for personal services rendered outside the United 

States; 
(9) Attributable to such uninterrupted period; and 
(3) Not paid by tlie United States or any agency or iiistru- 

entality thereof. 
All of these requirements must be met by the citizen in order to claim 
the exclusion from gross income. For example, a privately employed 
citizen was a bona fide resident of a foreign country for an uninter- 
rupted period, as hereinafter defined, beginning August 1, 1959, and 
ending June 80, 1054, and files his returns on tlie calendar year basis. 
He is entitled to exclude from gross income the amount of compen- 
sation received for personal services rendered abroad during such 
period. (These same rules are also applicable to taxable years begin- 
ning on or after January 1, 195, which fall within the scope of the 
1980 Code. See par. . 04 of this section for rules apphcable to prior 
taxable years. ) 

. 02 I&orna pde foreign residence. — Ko specific rule can be stated for. 
determining whether a United States citizen is a bona fide resident of 
a foreign country, since it involves his intentions with respect to the 
length and nature of his stay. The intention of the taxpayer to es- 
tablish a bona fide residence in a foreign country may be evidenced 
by words and acts, but where they confiict, more emphasis will be 
placed on the acts than on the words. Gene~rally, a citizen who goes 
to a foreign country for a definite purpose, which is of a temporary 
nature, and who returns to the United States after it has been accom- 
plishe&l, is not a bona fide resident of such foreign country. IIowever, 
if his purpose is of such a nature that an extended and indefinite 
stay may be necessary for its accomplishment, and to that end he 
establishes residence in the foreign country, he may be a bona fide 
resident of such foreign country for Feder~al income tax purposes. 
For example, American citizens wlio go to foreign countries to work 
on construction projects, which are obviously of a temporary nature, 
cannot be classified as bona fide residents of such countries for the 
purposes of section 011(a) (1) of the 1954 Code, even though they 
remain abroad for an entire taxable year or longer. (For information 
as to Ivhether the "earned income" attributable to such personal serv- 
ices rendered abroad is excludable under the "presence in a foreign 
country" r»le, see sec. 5 of this Revenue Ruling. ) However, citizens 
of the United States who are permanently assigned to foreiign divi- 
sions of business concerns and who establish and maintain their res- 
idence in a foreign country or countries for a period of indefinite 
duration may be classified as bona fide residents of a foreign country 
or countries for the purposes of section 011(a) (1) of the 1054 Code. 



. 00 Temporary absence fi om foreign countiy. — Once bona ficle resi- 
dence in a foreign country or countries has been established, temporary 
visits to the United States or elsewhere on vacation or business trips 
will not necessarily deprive the citizen of his STATUS as a bona fide 
resident of a foreign country. (But see scc. 8 of this Revenue Ruling 
for the effect of su~ch trips on source of income. ) Such absences mus~t 

not be unreasonable in length, there must be full intention on the part 
of the individual to return to his foreign post, and there must be sub- 
stantial evidence that the foreign residence has not been relinquished. 
Long periods of time spent in the United States or any possessions 
thereof would be considered as evidence that the citizen had relin- 
quished bona fide residence in a foreign country. 

. 04 Prior laic relating to "bona f'ice foreign res~'dence. " — For tax- 
able years beginning on or after January 1, 1051, which are subject to 
the provisions of the 1989 Code, the law in effect with respect to the 
exclusion under the "bona fide foreign residence" rule was, in sub- 
stance, identical with such exclusion under section 911(a) (1) of the 
1054 Code, except for the revision from 20 percent to 80 percent re- 
garding the definition of "earned income. " (See sec. 7. 02 of this 
Revenue Ruling. ) Under the law in efi'ect prior to January 1, 1951 
(and after 1942), a United States citizen was permitted to exclude 
earned income from sources outside the United States if he had been 
a bona fide resident of a foreign country or countries "during the 
entire taxable year. " Therefore~, a citizen who established residence 
in a foreign country in the course of the taxable year was not entitled 
to such e~xclusion for such taxable year. EIowever, if he liad been 
a bona fide resident of a foreign country or countries for a period of 
at least two years before the date on which he ceased to be resident of 
such foreign country or countries, he could exclude from gross income, 
for the ye~ar in whicli he relinquished his foreign residence, earned 
income from sources outside the United States attributable to that 
part of such period of foreign residence before the date of relinquish- 
ment. However, under section 116(a) (1) of the 1%0 Code, as 
amended by the Revenue Act of 1051, a citizen who was a bona fide 
resident of a foreign country or countries for an uninterrupted period 
vi hich included an entire taxable year is entitled to exclude froin gross 
income the amount of compensation received on or after January 1, 
1051, for personal services rendered abroad, attributable to such un- 
interrupted period. For example, a privately employed citizen, who 
files his returns on the calendar-year basis, was a bona fide resident of. 
a foreign country for an uninterrupted period beginning July 1, 1040, 
and ending October 81, 1051. Under section 116(a) (1) of the 1080 
Code, as amended by thI. Revenue Act of 1951, the taxpayer is entitlccl 
to exclude the "earned income" attributable to such period and received, 
on or after January 1, 1951, since his peiiod of. bona fide foreign 
residence includes an entire taxable year (1050) . 

- SEC. 5. EXCLUSION UNDER SECTION 011(a) (2) BASED ON pREsENCE IN 
A Ii OREICN COUNTRY; 

. 01 General. — A. citizen of the United States may exclude from 
gross income under section 911(a) (2) of the 1954 Code, amounts con- 
stituting ' earned income" (as clefined in sec. 7 of this Re~venue Ruling) 
if- 

(a) He is present in a foreign country or countries during a total 



of at least 510 full days during any period of 18 consecutive months; 
and 

(b) Such earned income is— 
(1) Received for personal services rendered outside the United 

States; 
(2) Attributable to such 18-month period; and 
(3) Xot paid by the United States or any agency or instrumen- 

tality thereof. 
All of these requi'ements must be met in order for. the citizen to qualify 
for the exclusion. The excluded gross income may be attributable to 
any 18-consecutive-month period during which the citizen is in a for- 
eign country or countries for 510 full days. For example, a citizen of 
the United States, privately employed, arrives in a foreign country on 
August 3, 1953, and remains there continuously until his departure 
therefrom on December 27, 1954, a period during which he is present 
in the foreign country 510 full days. The citizen may exclude from 
gross income the "earned income" from sources witliout the United 
States that is attributable to any 18-consecutive-month period which 
includes the above, &10 full days, notwithstanding that the citizen was 
actually present in the foreign country for a period of less than 18 
months. For example, the exclusion would be applicable but not lim- 
ited to the following 18-month periods: an 18-month period which 
commences August 4, 1953, and ends Febr»ary 3, 1955; an 18-month 
period which commeiices June 28, 1953, and ends December 27, 1954 
or an 18-month period which commences July 1, 1953, and ends 
December 31. , 1954. 

. 02 Limitation on amount erelueal&le. — The amount exclucled from 
gross income under the provisions of section 911(a) (2) of the 1954 
Code sliajl not exceed $20, 000 in those cases in which the 18-month 
period includes the entire taxable year. In those cases in which the 
18-month period does not include tlie entire taxable year, the $20, 000 
annual limitation shall be prorated in the fo]lowiiig manner: The 
amount excluded from gross income under such section for such taxable 
year sliall not exceed an amount which bears the same ratio to I&20, 000 
as the n»mber of days in the part of the taxable year within the 18- 
month period bears to the total mimber of days in such year. For 
example, a taxpayer was present in a, foreign country 510 full davs 
cluring the 18-month period ending June 30, 1954, during which tlie 
requirements of section 911(a) (2) of the 1954 Coc', e were satisfied. 
During the calendar year 1953 he received $26, 000, and during the 
period January 1, 1954, through June 30, 1954, he received $13, 000 as 
salary. If the taxpayer reported on a calendar year basis, only $20, 000 
of the $26, 000 receivecl during 1953 would be excl»clable, and only 
$9, 917. 81 (181/365 of $20, 000) would be excludable in 1954. The 
balance of $6, 000 would be includible in the taxpayer's gross income 
for 1953 and $3, 082. 19 for 1954. (There is no liinitation upon the 
amount of "earned income" which may be exclucled from gross income 
uncler the "bona Me foreig» residence" rule. ) 

. 03 Computation of 510 fuZZ cZaye presence in forei gn country. — In 
computing the minimum of 510 full clays presence in a foreign country 
or co»ntries, all separate periods of such presence during the 18-month 
period are to be aggregated, k or the purpose of section 911(a) (2) of 
the 1954 Code, if an individual travels over international ivaters from 
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one place in a foreign country to another place in the same country, or 
to a P»« in another foreign country, and if such travel extends o~ver 
a period of less than 24 hours and does not involve travel within the 
United States or any possession thereof, such individual shall not be 
deemed outside a foreign country during the period of such travel. 
For example, a citizen of the United Sta~tes, privately employed, de- 
parts by aircraft from Tol'yo, Japan, at 11 p. rn. on July 28 and'anives 
in hlanila, I'hilippines, at 8 a, . m. on the folloiving morning. The citi- 
zen, for the purpose of section 011(a) (2) of the 1054 Codex' will riot be 
deeined outside a foreign country during the period of travel from 
Tokyo to Manila, inasmuch as such period of travel is less than 24 
hours. On the other hand, if a privately employed citizen of tlie 
United States departs by ves~sel from Genoa, Italy, on August 20 and 
arrives in Naples, Italy, on August 22, the citizen, for the purpose of 
section Nl(a) (2) of the 1054 Code, will be deemed outside a foreign 
country for a period of 8 days from A. ugust 20 to A. ugust 22. The 510 
full days need not be consecutive, but may be interrupted by periods 
during which the citizen is not present in a foreign country. Time 
spent in a, foreign country in the employment of the United States 
Government will count toward satisfaction of the 510 full-day require- 
ment, even though amounts paid by such Government are not exclud- 
able from gross income. The period during which the citizen was 
present in a foreign country, or countries, prior to January 1, 1051, 
may be taken into account in determining whether such citizen is pres- 
ent, in a foreign country or countries during at least 510 full days 
during any 18-month period. However, the income attributable to the 
period prior to January 1, 1051, is not excludable from gross income 
if received before such date, since the exclusion is applicable only to 
taxable years begimiing on or after January 1, 1051. 

. 04 Computation of 18-month period. — The 18-consecutive-month 
period may be part of a longer period of presence in a foreign country 
and need not commence with the citizen's day of arrival therein or 
terminate with the day of his departure therefrom. For example, a 
citizen who arrives in a foreign country on January 1, 1058 and finally 
departs therefrom on February 14, 1%5, may not be present in such 
country for 510 full days during the 18-month period commencing 
with January 1, 1058, and. ending with the close of June 80, 1054, be- 
cause of his visits to the United States during such period. EIowever, 
he may satisfy the 510 full-day requirement during the 18-month 
period commencing with Febriiary 15, 1058, and ending with the close 
of August 14, 1054. In such event, the exclusion will apply to income 
attributable to the latter period, but not to income attributable to the 
period commencing with January 1, 1958, and ending with the close 
of. February 14-, 1058. The exclusion is applicable as long as there is 
a continuing period throughout which the citizen satisHes the require- 
ment of 510 full days presence in a foreign country or countries dur- 
ing an 18-month per iod. 

. 05 Definitions. — The term "full day" means a continuous perio&l 
of 24 hours commencing from midnight and endIng with the followiug 
midnight, The term "18 consecutive months" nieans any 18-montlx 
l;eriod commencing with the beginning of any day of any month and 
ending with the close of tlie day preceding tlie corresponding day in 
the succeeding eighteenth month; or if there is no such correspondIng 

close of the last day of the succeed ui ei liteeiith rn 



For example, the period July 8, 1M8, through January 2, 1955, and 
the period July 1, 1958, through December 81, 1054, would both be 

periods of "18 consecutive months. " The term "foreign country" in- 
cludes oi&ly territory under the sovereignty of a government other 
than tliat of the United States; it does not include the territories 
(EIawaii and Alaska) or the possessions of the United States. 

. 06 F'rior law relating to "pre8enee in a foreign country. " — The 
exclusion under the "presence in a foreign country" rule is applicable 
only to taxable years beginning on or after January 1, 1051. Under 
the law in efi'ect for taxable years beginning on or after that date and 
eniling before January 1, 1958, there was no limitation upon the 
aniount of earned income received during such period which could 
be excluded from gross income under the "presence in a foreign 
cou»try" rule. However, for taxable yea. s ending after December 81, 
3952, but only with respect to amounts received after such date, the 
amoiint excluded from gross income under such rule, as under pres- 
ent la&v, could not exceed $20, 000 in those cases in which the 18-month 
period included the entire taxable year. In those cases in, which the 
18-month period did not include the entire taxable year, the @0, 000 
annual limitation was subject to tlie same proration explained in sec-. 

tion 5. 02 of this Revenue Ruling. A. special rule was applicable to a 
fiscal year beginning in 1952 and ending in 1058. (For. taxal&le years 
beginning before January 1, 1951, a citizen was entitled to exclude 
earned income from sources outside the United States only if he could 
establish that he was a bona fi'de foreign resident. ) 
SEc. c). INcoME DERlvEi& FRQM PossEssIQNs oE THE UNITED STATES. 

Income derived from possessions of the United States may, under 
certain circumstances, be excluded from gross income in accordance 
with the provisions of section 081 and section 988 and, in some rare 
instances, under section 011 of' the 1954 Code. Generally, section 911 
of the 1954 Cocle has no application to citizens of the United States 
performing personal cervices or engaged in a trade or business within 
the possessions. IIowevei, a citizen wlio has qualified for the "foreign 
residence" or "presence, in a, foreign country" exclusion under section 
911 of the 1054 Code may exclude earned income attributable to a 
period he is tcmporarilv present in a possession during such qualify- 
ing period. It or example: A privately employed citizen arrived in 
Brazil on December 81, 105&2, and remained there continuously until 
May 2t&, 1054, a period during which he qualified for the "presence 
in a foreign countrv" exclusion. (See sec. 5 of this Revenue Ruling. ) 
On May 26, 1054, he left Elrazil for a temporary assignment in the 
P;inama Ca~nal Zone, a possession of the United States, where he 
remained until July 15, 1054, when he returned to the United States 
for a prrmanent assignment. The citizen may exclude from gross 
income under the "piesence in a foreign country" rule, the ea~rned 
income attributable to the period beginning January 1, 1M8, and end- 
ing June 80, 1054, subject to the limitation of ~20, 000, since he was 
present in a foreign country for 510 full days during such 18-month 
period and such income was for personal services rendered outside 
the United States. He may not exclude, under. this. . rule, . the earned 
income attributable to the period July, 1 to July 15, 1954, since he 
did not qualify for tlie "presence in a foreign country" exclusion for 
an 18-month period which included such period. (EIowever& such 



87 [) 911. 

!»conic»ay, under certain circumstances, be excludible under the pro- 
visions of sec. 08] of the 1054 Code. ) For purposes of section 011, 
some of tlie more important possessions of' the United States are the 
Panama Canal Zone, Guam, American Samoa, AVake, Midway Island, 
Puerto Rico, and the Virgin Islands. 
Szc. . KaRRRn Ixco~rr:. 

. 01 Compensation for personal services rendered. — The term 
"earned income' nieans v-ages, salaries, professional fees, and other 
amounts received as conipensation for personal services actually 
rendered. It does not include such income as dividends, other dis- 
ttributio»s of corporate earnings or profits, gambling gains, interest, 
rents, or gains or profits from clealing in re~al or personal property. 
For example, v here a citizen performs personal services for a cor- 
poration in wliich he oivns stock, "earned income" means only such 
portion of anv income received from the corporation which repre- 
sents a reasonable aVon. ance as compensation for the personal services 
actuaV!t rendered. The entire amount received as professional fees 
by a citizen engaged in a professional occupation, such as a doctor or 
lawyer, may be treated as "earned income" even though he employs 
assistants in the performance of the services, if the patients or clients 
are those of th citizen and look to him as the person responsible for 
the services rendered, and capital is not a material income-producing 
factor. 

. 02 Prost from ti ade or business. — If a citizen is engaged in a trade 
or business, either as sole proprietor or as a member of a partnership, 
in which both personal services and capital are material income-pro- 
ducing factors, a reasonable allo~ance as compensation for the per- 
sonal services actually rendered by him shall be considered to be 
"earned income, " but the ainount which may- be treated as "earned 
income" from such trade or business may not exceed 00 percent of his 
share of the net profits therefrom. To illustrate: A citizen qualifying 
for the "foreign residence" exclusion operates a, retail sales outlet in a 
foreign country. Since capital is a material income-producing factor 
in the business, not more tliall 80 percent of the net profits from the 
business may be treated as "earned income" and excluded. The 
balance of the profits must, be included in gross income for Federal 
income tax piirposes. {F' or taxable years beginning before, January 
1, 1054, and for short;a'able years beginning in 1054 and ending 
before August 17, 1054, not more than 20 percent of the net profits 
from sucli tracle or business could be treated as "earned income. ") 
SRc. 8. Sol ROE QF IxcoaIE. 

For the purpose of section 011 of the 1051 Code, the place ~here per- 
sonal services are performed is considered to be the source of the 
income for such services, irrespective of the place where payment is 
made. Therefore, if "earned income" is attributable to a period in 
which the citizen satisfies either the "foreign reside!!ce" test or the 
"presence in a foreign country" test, the amounts of such income 
received for personal services renclered outside the United States may 
be excluded. from gross income, subject to the limitations set forth in 
section 5. 02 of this Revenue Ruling, even though received within 
the United States. Compensation for personal services rendered 
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within the United States is taxable and is not excludable from gro", s 

income, regardless of the place where payment is made. For example, 
a United States citizen who is a bona fide resident of a foreign country 
returns to the United States on a business trip. The compensation for 
the services rendered while in the United States is taxable and in- 

cludible in gross income, even though payment for such services may 
be received by the taxpa~yer after his return to the foreign country. 

Src. 9. INcow E REOEivED rN FOREioN CURRENcr. 

The income reported on a Federal income tax return must be ex- 

pressed in terms of United States dollars. AVhere income is actually 
or constructively received in foreign currency, the computation in 

terms oi United States dollars must be based on the rate of exchange 
at the time of receipt by the citizen, or when credited to his account 
in tlie foreign country, even though not actually converted into United 
States currency at that time. (In the case of blocked foreign income, 
sce sec. 10 of this Revenue Ruling. ) 
SEC. 10. P&LocKED FDREIGN INcoME. 

Genera]ly, all income (other than tliat excludable by law) of United 
States citizens from sources within a foreign country or countries, 
ivhetlier in terms of United States dollars or foreign currencies, is 
includible in gross income for Federal income tax purposes, notwith- 
standing the fact tliat under the laws or regulations oi' the foreign 
country or countries conversion of such foreign income into United 
States dollars, or into other money or property v;hich is readily coii- 
vertible into United States currency, may be blocked. The citizen 
must include the blocked income in iris gross income when such income 
is either actually or constructi ve1y received or is credited to his account 
in the foreign country, unless he takes amrmative action to elect to 
defer the reporting of such income until it ceases to be blocked. If he 
wishes to make such election and defer the income taxes otherv;ise due 
on such income he must comply v:ith the procedural requirements of 
the Internal Revenue Service relating to blocked foreign income, 
including the filing, with his regular return, of a tentative return 
reflecting such blocked income, but on which no tax is computed. De- 
tails oi the requirements are published in the Internal Revenue E3ul- 

letins. See Mimeograph 6475, C. E3. 1050 — 1, 50, as amended. by 
Mirneogiaph 6404, C. I3. 1K0-1, 54, and Mimeog~raph 6584, C. E3 

1051-1, 10. Income ceases to be blocked and is includible in gross 
income wiien it is convertible, or has been converted, into United States 
dollars or into other money~ or property which is convertible into 
United States currency; or the citizen uses the income for his personal 
expenclitures; or disposes of it by way of gift, bequest, devise or 
inheritance, or in some other manner. 

Szc. 11. FiL1NG oF INcoME TAx RETURNs. 

. 01 Gro88 incom, e. — A citizen of the United States, wherever resi- 
dent, who has gross income of $600 or more (other than income ex. 
eluded by law) during the taxable year must file an income tax returii, 
regardless of his marital status, the number of his dependents, or the 
amount of his deductions. For ex;imple a citizen who qualifiesifor the 
4( ' foreign residence" exclusion files his return on a calendar-year basis. 
For the year 1954 he received a salary of $10, 000 for services performed 
in a foreign country, dIi idends of $500 from a foreign corporation, 



and interest of $o00 from investments in foreign countries. The citi- 
zen must file a return for such year since he ha~d ~ross income of $600 
or more exclusive of the salary of $10, 000 excludable under the pro- 
visions of section 911(a) (1) of the 1954 Code. A self-employed citi- 
zen not meeting the above requirements may nevertheless be required 
to file a return for purposes of the self-employment tax if he is engag -d 
in a trade or business as defined in section 1402 of tlie 1954 Code, and 
has net earnings of $400 or more from self-employment. (See scc. 
12. 01 of this Re~venue Ruling. ) . Oo Deductions. — Any expenses, losses, and other deductions which 
are attribut, able to income properly excluded under section 911 are not 
allowable as deductions in a Federal income tax return. For example, 
a salesman residing and traveling abroad, who properly excluded from 
gross income unde~r section 911 of the 1954 Cod. e income earned abroad, 
may not deduct in his Federal income tax return traveling and other 
expenses incurred by liim in earning such excluded income. Expenses, 
losses, and other deductions which cannot be identified as being attrib- 
utable exclusively to either includible or excludable income but are 
attributable to both must be allocated or apportioned. 

, 03 Income taxes paid to foreign countries. — If a citizen is required 
to include in his Form 1040, Inclividual Income Tax Return, income 
from foreign sources on which income taxes to a foreign country or 
countries are paid or accrued, he may claim credit for such foreign 
income taxes against his United States income tax in accordance with 
the provisions of section 901 of the Internal Revenue Code, provided he 
does not claim the standard deduction or compute his tax by the use of 
the optional tax table included in the instructions for Form 1040. The 
foreign tax credit should be claimed on the line provided therefor 
(line 9 of the 1954 Form 1040) at the bottom of page 8 of the return. 
The method of computing the foreign tax credit allowable under sec- 
tion 901 of the 1954 Code is explained on Form 1116, which must be 
filed with the income tax return by every taxpayer claiming credit 
under that section. If credit is claimed under section 901 of the 1954 
Code and a redetermination of the taxpayer's foreign income tax 
liability discloses that he has overpaid or underpaid such tax, he 
should immediately notify the Commissioner of Internal Revenue in 
order that appropriate adjustment may be made of the foreign tax 
credit claimed on his Federal income tax return. As an alternative 
to claiming the foreign income tax as a direct rr edit against his United 
States income tax, the taxpayer may claim the amount of income taxes 
paid to a foreign country or countries as a deduction on page 8 of 
Form 1040 in computing his taxable income, provided he itemizes his 
deductions. In most cases, however, it will be to the taxpayer's advan- 
tage to claim foreign income taxes as a credit against the Federal tax 
under section 901 of the 1954 Code. Taxpayers whotlaim the foreign 
income taxes either as a credit or as a deduction inay not also have the 
benefit of the standard deduction. 

. 04 Where right to exemption not yet established. — If a citizen 
employed abroad has not been there long enough to qualify for exemp- 
tion under either the "foreign residence" rule or the "presence in a 
foreign country" rule at the time his income tax return is due to be 
filed, he must either include the compensation in his gross income and 
pay the Federal tax due thereon, or obtain an extension of time for the 
filing of his return. (See par. . 06 of this section. ) If he etects to in- 
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elude the compensation in his gross income, he may, after he has met 
the statutory requirements for exemption and within the statutory 
period, file an amended return or a claim on Form 848 for refund or 
credit of any tax thus overpaid. For example, a citizen was a bona 
fide resident of a foreign country from November 1, 1053, through 
January 81, 1055, during which period he performed persona~l services 
abroad. He mould be required to include in his 1958 return, filed on 
the calendar year basis, all income for the year, including the "earned 
income" received during the period November 1, 1058, through Decem- 
ber 81, 1058, since he had not met the requirements of section 911(a) (1). 
of the 1954 Code as of the due date for the filing of such return. How- 
ever, since the requirements of that section would be met as of Decem- 
ber 81, 1954, he would then be entitled to a refund or credit of any 
overpayment of tax resulting from the exclusion of the "earned in- 
come" received during the period November 1, 1058, through Decem- 
ber 81, 1958, and a claim on Form 848, Claim for Abatement, or Re- 
fund, or an ". mended return should then be filed. 

. 05 Due date for plingretnrns. — Citizens of the United States who, 
on April 15, are residing or traveling outside of the United States and 
vho file their returns on the calendar year basIs are automatically 
allowed an extension of time until June 15 for filing the return for 
the preceding taxable year. Similarly, an extension of 2 months is 
granted to fiiscal-year taxpayers. A. taxpayer who takes advantage of 
this extension must attach to his return a statement showing that he 
was residing or tra. veling outside the United States on the due date 
(April 15, for calendar-year taxpayers), and he must pay interest at 
the rate of 6 percent per annum on the unpaid tax, if any, from the 
due date until paid. 

. 06 Eztensions of time jor fling returns. — An extension of time for 
filing income tax returns may be granted for more than 6 months in 
the case of citizens of the United States who are abroad. A citizen 
clesiring an extension of time, in addition to the 9 months auto- 
matically granted, for filing his return until after the completion of 
the qualifying period under section 911 of the 1054 Code should make 
application therefor with the district director of internal revenue 
v, ith whom the return is required to be filed. The application must 
be in writing, properly signed by the taxpayer or his duly authorized 
agent, and must be made before the due date for filing the return with 
respei:t to which the extension is requested. The application should 
set forth the facts relied upon to justify the extension of time re- 
quested and should include a statement as to the earliest date th8 
taxpayer expects to be in a position to determine whether he will be 
entitled to the exclusion provided by section 911 of the 1054 Code. 
Szc. 19. SELF-Eiurr orMEx'r TAx 

. 01 Taxable yean ending on or before Deeenker N, 1M/. — In pen 
eral, a citizen of the United States, wherever resident, who derives 
income during the taxable year from a trade or business carried oii 

by him or from a partnership of which he is a member is subject to 
the self-employment tax. Such citizen is required to file a return 
on Form 1040 for the purpose of reporting the self-employment tax 
if he has net earnings from self-employment of $400 or more, even 
though he may not have sufficient income to require the filing of an 
income tax return. For self-employment tax purposes, earned ui. 



wiilcJ1 quaJJJJes for either the "bona fide foreign residence" 
Pxcliisioll 01' tile "prese»ce in a forei&&n country" exclusion is not to 
be taken into account, in computing iiet earni»&&s from self-employ- 
ment. A schedule for the comp»tation of the tax is provided on pa«e 8 
of separate Schedule C of- the income tax return (Form 1040), and 
instr»etio»s f&n its completion arc shove» on page 4 of the Schedule. 
"Xet earni»gs fro»i. sell'-employ»Jent" is the gross income clerived 
by an incliviclual from any tr;icle or business carried on by hiin, less 
the allowable &led»ctions attributable to such trade or business, plus 
his share of self-employinent net ear»i»gs (or loss) from a part»ership 
of which he is a member. 'I'he deductions for personal exemptions 
are not allowable in determining the net earnings from self-employ- 
ment. 'I'he term "trade or busiiiess" as used herein includes all self- 
employnient activities of the citizen except those specifically excluded 
by law. Some of the self-employment activities so excluded by law 
for taxable years ending before January 1, 1055, are the practice of 
certain professions, such as the medical, accounting and legal pro- 
fessions: or services as a minister or member of a religious order; 
or farming. I&'or a list of excluded activities and income, see "KX- 
CLUSIOib S" on page 4 of separate Schedule C (I&'orm 1040). 

. 02 Taxable yea&s ending after December 81, 1N$. — The Social 
Security Amendinents of 1054 brings certain self-employed individ- 
uals, previously excluded, within tlie social security system. These 
changes are efiective for taxable years ending after December 81, 
1054. A citizen who is a Christian Science practitioner, architect, 
accountant, funeral director, engineer, minister, member of a religious 
order, or a farmer and repor~ts his income on the basis of a /seal year 
beginning in 1&os and ending in 1%5 should communicate with the 
district director of internal revenue with whom he files his return for 
detailed information regarding the clianges in the law which aA'ect 
his liability for self-employment tax. 
SKc. 18. DEcr. . m=vTioN or EsTnnvTzn Tax. 

. 01 who must fi7e. — Every citizen of the United States who, for tax- 
able years beginning on or after January 1, 1955, expects to receive 
more than $100 of gross income during the tiaxable year from sources 
other than wages subject to withholding must file a declaration of 
estimated tax on Form 1040 — KS if his gross inconie from all sources 
(excl»sive of income exempt from tax) is reasonably expected to 
exceed the sum of $600 multiplied by the number of exemptions to 
which he is entitled, plus $400. A citizen 

idaho 

expects no more than 
5100 of gross income during the taxable year from sources other than 
wages subject to ivithholding is required to file a declaration if his 
gross income is reasonably ex~pected to'exceed $5, 000 in the case of a 
single indiviclual or a married person filing a separate declaration, 
It10 000 for a person who qualifies as a head of liousehold or surviving 
widow or widower, and $5, 000 in the case of a married person who files 
a joint declaration and the total income of both husband and wife can 
reasonably be expected to exceed 910, 000. Specific instructions for 
the preparation and filing of the declaration are printed on Form 
1040 — E5 and, with the exceptions mentioned herein, should be fol- 
lowed by citizens outside the United States. 

. 0&i Due date for fHng declarations. — The declaration is required 
to be filed on or before the 15th day of the 4th month of the taxable 
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year for which it is macle. However, a citizen traveling or residing 
in a foreign country on the due date for filing the declaration is 
allowed an extension of time to and including the 15th day of the 6th 
month of the taxable year (tune 15, for 'calendar-year taxpayers) for 
filing the declaration and payment, without interest, of all install- 
ments of estimated tax then due. 

Src. 14. )VHKRK PiKTURxs AND DKcI, ARATICNS SIIDULD BE FILED. 

Income tax returns and declarations of estimated tax should be filed 
with the district director of internal revenue for the district in which 
the taxpayer's legal residence or principal place of business in the 
United States is located, or if he has no legal residence or place of 
business in the United States, with the District Director of Internal 
Revenue, Baltimore 2, Maryland, U. S. A. 
SEc. 15. PENALTIEs. 

Citizens of the United States residin«or present in foreign countries 
are liaMe, to the same extent as taxpayers ivithin the United States, for 
all the penalties and additions to the tax imposed by law, including 
penalties and additions to the tax in respect of declarations and pay- 
ments of estimated tax. 
SKC. 16. lVIIKRE FORMS MAT BE OBTAINED. 

Necessary forms for the filing of returns, declarations, and/or claims 
for refund niay be obtained from any district director of internal 
revenue and from Inost United States embassies and consulates. 

Src. 17. CORRKsroNDENcK. 

Any taxpayer desiring additional information concerning this 
Revenue Ruling or information relating to the law or regul~ations 
applicable to taxa. ble years for which no return has been filed, Inay 
address a communication to the Commissioner of Internal Revenue, 
Attention: Assistant Commissioner (Technical), Washington 25, 
D. C. A taxpayer desiring information relating to a taxable year for 
which a return has been filed should communicate with the DISTRIOT 
DiRI'. cTCR QF INTERNAL REvENUE with whom his income tax return was 
filed. 

SKc. 18. EFFKcT oN OTHER DOCUMENTS. 

Revenue Ruling 291, C. B. 1058 — 2, 42, is superseded by this Revenue 
Ruling, 

Rev. Rul. 55-246 (Also Part II, Section 116; Regulations 118, 
Section 89. 116-1. ) 

The division of income on the community property basis does not 
alter the exempt character of income entitled to exemption under 
section 911(a) of the Internal Revenue Code of 1%4. If the bona 
fide residence requirements of section 911(a) (1) or the physical 
presence requirements of section 911(a) (2) of the Code are met by 
the spouse who earns the income and the income qualifies as earned 
income within the meaning of section 911(b) of the Code, such in- 
come (subject to any limitations of the applicable section of the 
Code) is exempt from taxation on the individual income tax re- 
turns of the husband and wife filing separate returns in a com- 
muniiy property State regardless of whether the other spouse meets 
tbe requirements specified in section 911(a) of the Code. 



Mvice has been requested relative to the application of section 
911(a) of the Internal Revenue Code of 1054 (sec. 116(a) of the 1980 
Code) to tlie wife's share of income earned by her. husband without 
the United States, wliere the parties are domiciled in a cominunity 
property State ivithin the United States and file separate returns on 
the community property basis. 

Section 911(a) ot the Code provides with certain exceptiors not 
llere pertiiieiit, for tile statutory exclusioll from gross inconie of 
carne&1 income from sources without the United States in the case of 
a, United States citizen ivho is a bona ficle resident. of a foreign country 
or who during any period of 18 consecutive months is present in a 
foreign countiy or countries during at, least 510 full days in such 
period. 

The specific questions presented relate to whether the wife is 
required to include in her taxable income one-half of the income of 
her husband from foreign sources in the following cases: 

(1) Husband and v ife are citizens of the Unitecl States domi- 
ciled in a community property State in the United States. Hus- 
band accepted work in a foreign country with the wife remaining 
in the community property State. Husband remained in such 
foreign country for the period required to qualify under section 
011(a) (2) of the Code and his income qualifies as earned income 
under section 911(b) of the Code. The community property 
system was in effect in the foreign country in which the husband 
was employed. 

(2) The same situation as above except that, the foreign country 
in which the husband worked was not subject to community 
property la ws. 

(8) Husband qualifies as a bona fide resident of a foreign coun- 
try under section 011(a) (1) of the Code. His wife and family 
continue to live in a community property State in the United 
States and the marital domicile continues in such State. 

The division of income on the community property basis does not 
alter the exempt character of income entitled to exemption under 
section 911(a) of the Code. See Revenue Ruling 54 — N, C. B. 1954 — 1, 
157. If the bona fide residence requirements of section 011(a) (1) or 
the physical presence requirements of section 911(a) (2) of the In- 
ternal Revenue Cocle of 1954 are met by the spouse who earns the 
income and the income qualifies as earned income within the meaning 
of section 011(b) of the Code, such income subject to any liniitiitions 
of the applicable section of the Code is exempt from taxation on 
the inclividual income tax returns of the husband ancl wife filing 
separate returns in a community property State regardless of 
whetlier the other spouse meets the requirements specified in section 
011(a, ) of the Code. lVhether the community property system is 
in effect in the foreign country where the income is earned is im- 
materia. l. 

Accordingly, in each of the situations presented, the wife may 
exclude from gross income on lier separate return her sliare of the 
income earned by her husband without the United States which is 
excludable from gross income under the applicable provisions of 
section 011(a) of the Cocle. II&&wever, v ith iespect to that portion 
of the earned income of the husband v liich is not exempt, under the 



provisions of 911(a) of the Code, the wife must include in gross 
income on her separate return her share of such earned income. 

Rev. Rul. 55-884 Also Section 931. ) 
Also Part II, Sections 116, 251(j); Regula- 

tions 118, Section 39. 116-1. ) 
Kindergarten and nursery schools organized and operated on 

United States bases or installations located in foreign countries or 
possessions of the United States when operated on a permissive basis 
rather than under oflicial instructions or regulations and the support 
of which is furnished by the parents of the pupils are not agencies 
or instrumentalities of the United States within the meaning of. sec- 
tion 911(a) or 931(i) of the Internal Revenue Code of 1M4 (sections 
116(a) or O51(j) of the 1989 Code). Accordingly, United States 
citizens who receive coinpensation from such organizations are en- 
titled to the benefits accorded by section 911(a)(1) or section 
911(a) (2) or section 981 of the Code with respect to such income, 
provided the provisions of the applicable section of the Code are 
otherwise met. Compare Rev. Rul. 54-612, C. B. 1M4 — 2, 169. 

SUBPART C. — WESTERN HEMISPHERE TRADE CORPORATIONS 

SECTION M1. — DEFINITION OF WESTERN HEMISPHERE 
TRADE CORPORA. TIONS 

Rev. Rul. 55-105 

The Internal Revenue Service has no comprehensive list of all the 
countries includible in the geographical territories referred to in sec- 
tion 9O1 of the Internal Revenue Code of 1954, relating to Western 
Hemisphere trade corporations. The Virgin Islands, Puerto Rico, 
the Greater Antilles, the Lesser Antilles, the Bahamas and the islands 
O6' the coast of Venezuela, in addition to the numerous islands in the 
West Indies, are considered to be Western Hemisphere trade corpora- 
tion countries. See I. T. 8748, C. B. 1945, 152, and I. T. 4067, C. B~ 
1951 — 5o, 55: EIowever, neither Bermuda nor the Falkland Islands 
are considered to be Western Hemisphere trade corporation countries. 
See I. T. 8990, C. B. 1MO — 1, 57. Alaska, being a territory of the 
United States and therefore an integral part of this country, is not a 
country in North A. merica within the contemplation of this sectioiII 

SUBPART D. — POSSESSIONS OF THE UNITEB STATES 

SECTION 931. — INCOME FROM SOURCES W'ITEHN POSSES 
SIONS OF THK UNITED STATES 

Compensation received by a United States citizen, from kindergar. 
ten and nursery schools operated on United States bases or installa. 
tions located in possessions of the United States which are operated on 
a permissive basis rather than under official instructions or regulations. 
See Rev. Rul. 55 — 884, above. 
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SUBCHAPTER O. GAIN OR LOSS ON DISPOSlTÃN OF PROPERTY 

PART II. — BASIS RULES OF GENERAL APPLICATION 

SECTiON 10o0. — ET. EC'I'ION IX Rl&lSPEC'I' Oi&' DI&:PRI'. CIA- 
TIOX, ETC. 

& 
Ai LO)VED IjEI&ORE 1959 

'!6CFR, 1. 1020 — 1: Election as to amounts 
allovved in respect of depreciation, ctc. , 
before 1(95o 

Y. D. 6105 

TITLE 23 — INTERNAL REVENUE. — CHAPTEI& I, SUBCEIAPTL&a A, PART 1. — INCOKIE 
TAX; 'I'AXABLL&' YEAlrs BECINNING AFTEP. DL'CEKIBER 31, 1953 
Reguiations prescribed under sectiou 1020 of the I»ternal Revenue 

Code of 1&08-I. 

TREASURY DEPARTI&1 ENT, 
OrrIcr. or Co&I&IISSIONER OF INTERNAL REVENUE& 

I 
1' ashi ng ton 8o~ D C. 

To Off'I cers and Employees of the I ntcrnat Pievenuc Service and others 
Concerned: 

On December 14-, 1954. , a notice of proposed rulemaking with respect 
to section 1020 of the Internal Revenue Code of 1954 (I'ublic I~aw 591, 
[l3d Cong. , approved august 16, 1954) was published in the I& ederal 
Register (19 F R, 8537). Xo protests were received. The regula- 
tions so published have been nxodified and are hereby adopted as set 
forth below: 

SEc. 1. 1020. STATUToRY Prrnvrsioivs; EI Kc'IICN Iiv Pil'. sYKcT oF DKPIIKcIATICN, 
ETC. , ALLoxvED BKFCHF. 10, &". 

SEC. 1020. E . ECTION IX RESE'L&'CT OF DEI'RE('IA'1'1ON, E'l'C. , 
ALLOIVED BEFOEIE 1&J82. 

Any person niay elect to have subparagraph (H) of section 1018 (a) (2) 
apply in respect of periods since February 2&s, 1018, anil bct'nre J:i»uary 1, 
1082. Such an election shall be made in such manr!Pr as the Secretary 
or his delegate may by regulations pres&ribe a»d shall he irrevocable 
when niade, err&'ept that au election u!ade on or before l)ecei»bnr 81, 
1082, may be revol&. d at any tiine before January 1, 1055&. A revocation 
of an election shall be made in s&icli manner as the Secretary or his 
delegate may by regulations prescribe, aud no election may be made by 
any person after be has so revoked an election. T!ie election shall al&ply 
in respect of all property held by the person niaki»g th& ele«tinn at any 
time on or before Deceuiber 81, 10, &2, and in respect nf. all perinds since 
Fel&ruary 28, 1018, and before January 1, 10, »'. during which s»ch r&er- 
son held such property or f«r ivhi&&h adjustiuents m»st be marie und&!r 
section 1010(b). An election or a revocation of:in election by a iraris- 
feror, do»or, or grintor macle after the date nf tl!e transfer, gift &. r 
grant of property sh, ll nnt affect tire i!asia of sr&eh prop&rty iu the h;i»ds 
of the transferee, donee, or grantee. No election i»ay be »inde under this 
section after December 81, 105&I. 

SKO. 1. 1020 — 1. EI. EcTIoiv As To AAIOI, VTs ALi. o&VKD Iiv RFsPLOT OF DKPSKOIATIDN, 
ETc. , P&KFCSL& 105&2. — (a) In general. — (1) Anv pei'snii mi!v elect to have the 
adjustuicnts to the cost or other basis of property under section 1010(a) (2) &ie- 

termincd in accordance avith subparagraph (B) of such section by filing a state- 
ment of election in accordauce xvith the re!luirer»cuts set forth in paragraph (b), 
below. Any el&'. ctinn made after 10&&2 shall be irrevnc!l&le when made. Ar!y elec- 
tion made after 10;&2 shall apply with respect to all property held by the person 
making the election at anv time on or before Dec«mbcr 81, 1&l. &2&, and shall apply 
to all periods since Fei&ruary 28, 1018, a»d before January 1, I!)J&2&, during which 
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ruch person held such property or for which adjustments must be made under 
section 1010(b). For rules with respect to an election made on or before 
Decerober 31, 1052, see paragraph (c) of this section, 

(2) An election by a partner on his own behalf is not an election for the 
partnership of which he is a member. A. separate election must be made on 
behalf of the partnership. See section 703(b) (relating to elections of the 
pr rtnership). An election on behalf of thc partnership applies only with respect 
to the partnersliip, and does not apply to the separate property of the partners. 
A siinilar rule applies with respect to elections by trusts and beneficiaries of 
trusts. These rules also apply with respect to a revocation of an election where 
such election was made on or before December 31, !052. 

(b) Rxtes applicable to making of elc&tion. — The following rules are appli- 
cable to '. he making of an election under section 1020: 

(1) F'orni of election. — The election shall be in the form of a statement in 
writing, shall state the name and address of the taxpayer making the elec. 
tion, and shall contain a statement that such taxpayer elects to have the 
provisions of section 1010(a) (2) (8) apply in respect of all periods since 
Fel&ruach y 28, I&J13, and before January I, 1052. 

(2) Signat«re. — The statement shall be si ned by the taxpayer making 
the election, if an in;lividnal, or, if the taxpayer making the election is not 
an individual, the statement shall be signed by the person or persons re- 
quired to sign tlie income return of such taxpayer. 

(3) Filing. — The statement must be filed on or before December 31, 1954, 
in the otfice of the district director of internal revenue for the district in 
which the incoine return for the year of the election is required to be filed. 
For rules as to when timely mailing will be treated as timely filing of the 
statement see section 7502. 

(4) Filing of duplicate. — A copy of the statement of election must be filed 
with the first return, amended return, or claim for refund filed on or after 
the date on ivhich the election is made. 

(c) Election ma&le on or before December Bt, 1952 — An election made on or 
before December 31, I!)52, in accordance with the provisions of section 113(d) 
of the Internal Revenue Code of I&J39, may be revoked by filing on or before 
December 31, 10, &4, in the same ofiice in which the election was filed, a statement 
of revocation signed in ihe same manner as the election. Such statement made 
by any person is irrevocable when made with respect to such person, and no new 
election may thereafter be made by such person. A copy of the revocation must 
be filed with the first return, amended return or claim for refund, filed after the 
date of the revocation. I&'or additional rules with respect to election made on or 
before December 31, 10&&2, see sections 39. 113(b) (I) — 1 and 39. 113(d)-1 of Regu- 
lations 118 (20 CFR, 1053 revision, pt. 30). 

(d) Validity of elections or rerocation of elections. — An election or revocation 
of an election which conforms in substance to the provisions of this section will 
not be deemed invalid solely becaus, . it was filed before the date the regulations 
under section 1020 ivere promulgated. 

(e) Effect of &lection. — For rules relating to the effect of an election under 
this section sce section 1010(a) (2) and the regulations thereunder. 

(These regulations are issued under the authority contained in secs. 
1020 and 7805 of the Internal I&'evenue Code of 1954 (68A Stat. 302, 
917; 26 U. S. C. 1020, 7805) . ) 

JIIs TIN F. WINKnz, 
Aett'ng Comtnisst'oner of Internal Eev)enue. 

Approved March 8, 1955. 
M. B. Foi. soM& 

Actt'ng 8ecretary of the Treasury. 
(Filed with the Division of the Federal Register March 10, 1955, 8: 48 a. m. ) 
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SUBCHAPTER P. — CAPITAL GAINS AND LOSSES 
PART III. — GENERAL RULES FOR DETERMINING CAPITAL GAINS AND LOSSES 

SECTION 1"". — HOI DING PERIOD OF PROPERTY 
The period of new shares of the surviving corporation in exchange 

for the old shares pursuant to a reorganization. See Rcv. Rul. 55 — 45, 
page 84. 

PART IV. — SPECIAL RULES FOR DETERMINING CAPITAL GAINS AND LOSSES 

SECTION 1265. — SAI, E OR KXCEIANGE OI»' PATENTS 
(Also P;Irt II, Section 22(a, ); Regulations 118, Rev. Rul, 55-58 

Section, "-&!). 2" (a) — l. 
Many requests have been received for reconsideration of Min&eo- 

graph 6400, C. B. 1&050 — 1, 9, relating to the treatment of amounts 
Ieceivcd by inventors from the assignn&e»t of a patent, , or the exclusive 
right to nlake, use and sell a patented article under a license agl &. e- 
mnit, lvhere sllch amounts are not subject to the provisions of section 
1'&6. & of the Internal Revenue Code of 1051. 

Mimeograph 6100, supra, hol&ls thl&t, eRective for taxable years 
beginnin~ after May 81, 1050& payments received by inventors from 
the assi&&nment of a patent or the license of the exclusive right to make, 
use a»d sell a, patented article uncler an agreelnent 1vhereby payments 
are measured by production, sale, or use by the transferee, or are 
payable perioclically over a period generally coterminous 1vith the 
transferee&s use of the patent, constitute ordinary income. 

A careful study of the problem has been made, taking into considera- 
tion, anaong other things, recent court decisions 1vhich support the 
position taken by the Internal Revenue Service in 1050. See 8/ock 
v. 6»~'ted Statc8, 200 Fed. (2d) 63, certiorari clenied, 845 U. S. 9, &5; 
and Bro&leri! 'fc v. Peale, 201 I»'ed. (2d) 621. Accordingly, it is con- 
cluded that, Min&eograph 6400& supra, should not be disturbed. In 
reaching this conclusion, the Revenue Service has consiclered the 
decisions in Edward C. . Q'yers v. Commissioner& 6 T. C. 258; Com- 
mi88ioner v. Celanese Corp. of America, 140 Fed. (2d) 880; and 4Pen 
v. H'earner, 100 Fed. (2d) 840. 

Although section 1285 of the Internal Revenue Code of 1054 specifi- 
cally provides that, with specified exceptions, such paylnents received 
in 1954 and subsequent years will receive capital gains treatment in 
the hancls of the inventor, this provision of the 1054 Code is applica, - 

ble on/y to amounts receiv~ed in taxable years beginning after Decem- 
ber 81, 1058, and therefore does not apply to~amounts received in 
taxable years beginning after May 81, 1050, and before Jan- 
uary 1, 1054. 

Accordingly, except as section 1285 of the Internal Revenue Code 
of 1954 applies, the Internal Revenue Service will continue to treat 
as ordinary Incol11e t le p, ynlents I'ecelve!t by lnvcntol's «RI'lng t;lx 
able years beginning after May 81, 1050& from such transfcl s. 
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CHAPTER 2. — TAX ON SELF-EMPLOYMKNT INCOME 

SECTION 1402. — DEFINITIONS 

(Also Part IT. , Section 481; Regulations 118, Rev. Rul. 55 — 172 
Section 89. 481-1. ) 

Income derived from sources without the Ilnitcd States by an Ameri- 
can citizen engaged in a trade or business as a scier&tif&c consuitnnt, 
is includible in computing net earnings from self-eml&loyment for pur- 
poses of the Self-En&ploy&neat C&&i&trit&utions Act, subiect to the provi- 
sions of section 911 of the Inter~al Itevenue Code of 1654. 

A question has been raised whether income derived from sources 
without the United States by an American citizen engaged in a trade 
or business as a scientific consultant is includible in computing net 
earnings from self-employment for purposes of the Self-Employment 
Conti. ibutions Act (chapter 2, subtitle A, Internal Revenue Code of 
1954). 

Jn the instant case, an American citizen is engaged in carrying 
on scientific research as an independent contractor in a foreign 
co&1iltry. 

Section 1402(a) of the Self-Employment Contributions Act de- 
fines "net earnings from self-employment, " in part, as follows: 

The term "net earnings from self-employment" means the gross income de- 
rived by an indivi&lnal from any trarle or br&sincss carried on hy su& h individual, 
less t!&e deductions allorved by this subtitle [Sul&title A, of the Code] wi&ich are 
attributrrble to such trade or business, * * r' 

It is held that, income derived from sources without the T7niterl 
States by an American citizen engaged in a trade or business as a 
scie»tilic consultant is includible in computing net earnings from self- 
eniployinent for purposes of the Self-Employment (", ontributions Act, 
subject to the provisions of section 911 of the 1954 Code. See Rev. 
Rul 55 17lrpage 80. 

(Also Section 8121. ) 
(Also Part II, Sections 481, 1426; 

Regulations 118, Section 39. 481 — 3, 
Regulations 128, Section 408. 204. ) 

Rev. Rul. 55-828 

The owner of a cemetery entered into a contract with an in- 
dividnal to perform services as sexton of the cemetery for a 6- 
months' period. The individual agreed to furnish all labor and 
maintain the cemetery to the satisfaction of the owner for a lurnp- 
sum payment. Eelrl, (1) the individnal is not an employee of the 
cemetery orvner with respect to his services as sexton; and (2) the 
income derived by birn for such services shonld be considered in 
computing net earnings trom self-employment for purposes of the 
Self-Employment Coutributions Act. 

An inquiry has been received relative to the status, for purposes of 
the Federal Insurance Contributions Act (chapter 21, subtitle C& 

Internal Revenue Code of 1954) and the Self-Employment ('ontribu- 
tions Act (chapter 2, subtitle A, Internal Revenue Code of 1954) of a 
cemetery sexton under the circumstances described below. 

The cemetery is owned and operated by a corporation which entered 
into a contract with an individual to perform services as sexton of tile 



cemeteiy d'or a, &i-months' period. Under tlie tei'ms of the contract, 
the sexton agreecl to maintain the cemetery to the satisfaction of the 
corporation and to furnisli ii]l labor necessary for its maintenance. 
The corporation agreed to compensate the sexton on a, lump-sum basis 
for the 6-nionths' period. The contract specifically pi'ovicled tliat "t! ie 
sextoil is eng'lged as an iliclepelldeilt, colltl'actoi'. 

The sexton determines his oivn routine, ivorks ivhen he chooses, and 
receives no instructions in the, performance oi his services. Ilis duties 
consist of niowing grass, taking care oi the gray&:s, an(1 maintaining 
all wall&s an&1 avenu~es. Ile has~coniplete control oi er the iiidividuals 
ivho assist hiin and all Federal Insurance Contributions Act taxes and 
income tax on their ivages are ivithhel&1 an&1 p;iid by birn. He installs 
all memorial footings, furnishes the materials for the footings, an&1. 

receives all revenue therei'roin. He uses his oivn pickup trucl- and 
liand tools. 

Section 81&1(d) of the Federal Insurance Contributions Act as 
amencled provides, among other things, that the terui "employee" 
means any individual who, under the usual comnion lair rules appli- 
cable in determining the enil&loyer-employee relationship, has the 
status of an einployee. The guides for determining, under the usual 
comnion law rules, iihether aii employer-employee relationship exists 
are found in section 408. o04(c) of Piegulations 128, applicable to the 
provisions of the Internal Revenue Co&1e of 19i4 by virtue of T. i3. 
6091, C. B. 1954 — o, 47, until superseded by regulations issued under 
the 1&i, &4 Code. 

The determination whether an employer and einployee relationship 
exists clepends upon the particular facts of each case. If the relation- 
ship of emp'. oy& r and employee exists, the designation or description 
nf the relatioiiship by the parties as anvthing other than that of em- 
ployer and employee is immaterial. Thus, if the facts show that such 
relationship exist. -, it is of no consequence that the employee is desig- 
natecl as an indepeiideint contractor. In the instant, case, lioivever, tiie 
facts substantiate the designation in the contract of the sexton as an 
"independerit contractor. " Tlie sexton entered into the contract ivit!i 
the corporation to maintain the cemetery to the satisfaction of the 
corporation for a, speciiied amount. EIe agreed to furnish all labor 
necessarv to maintain the cenietery and received no iiistructions in 
the perfonnance of his services. Eke determine&1 his oivn routine and 
worked ivhen he chose. It, is, therefore, held that the sexton is not 
an employee of the corporation ivith respect to such services for 
Fecleral Insurance Contributions Act purposes. 

Since the in&livic!ual is not an employee for Fedeial Insurance 
Contribiitions Act purposes, tlie question arises as to ivhether his 
activities as a sexton of the cenietery constitute a, "trade or business, " 
for purposes of the Self-Employment Contributions Act, aiicl whether 
the income clerived therei'roni is subject to the tax imposed under that, 
Act. 

Section 1402(c) of' the Self-Employment Contributions Act pro- 
vides that the term "tracle or business, " ivhen used with reference to 
self-employment income or net earnings from self-employlil nt, shall 
have the same meaning as ivhen usecl in section 162 of the Intei'nal 
Revenue Code, ivith cei'tain excep!. ions not here material. 
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As a general rule, a person who is regularly engaoed in an occu- 

pation or profession for profit, which constitutes, in whole or in part, 
his livelihood, and who is not a~n employee for puI'poses of the Federal 
Insurance Contributions Act, is engaged in a ' trade or business. " 

Under the circumsiances stated herein, it is concluded that the 
individual is engaged in a "trade or business" with respect to his 

services as sexton of the cemetery and the income he derives from such 
services should be included in computing net earnings from self- 
employment. 

(Also Part Ii, Section 481; Regulations 118, Rev. Rul. 55-885 
Section 89. 481 — 1. ) 

An individual is employed as a professor by a State university. 
As sideline activities, separate and apart from his services for the 
university, the individual is engaged in writing books and giving 
lectures for profit. Ifeld, the royalties and other income received 
by the individual from the sideline activities are includible in com- 
puting net earnings from self-employment for purposes of the Self- 
Employment Contributions Aet of 1954, 

An inquiry has been received whether royalties and other income 
received by a professor employed by a State university, who writes 
books and gives lectures as sideline activities, may be includible in 
computing net earnings from self-employment under the Self-Em- 
ployment Contributions Act of 1054 (chapter 2, subtitle A, Internal 
Revenue Code of 1054). 

In the instant case, a professor, employed by a State university to 
perform full-time teachIng servic~es at the university, is engaged in 
sideline activities involving public lecturing and the writing of sev- 
eral books. One of his books is a college textbook which he revises 
from time to time under contract with the publisher; another is a 
laboratory manual which he has devised for the use of students at 
the university where he teaches and which he sells direct to them. He 
receives royalties from the publisher from the sale of his textbook. 
During the past year, the publisher made him an advance on his roy- 
alties with respect to the preparation of a current revision of the 
textbook. Although the books and lectures are in the general field 
of education, they are the result of his own initiative and are not 
instigated pursuant to his employment contract with the university. 
Also, although the amounts which he receives from these sideline 
activities vary from year to year, they exceed the minimum require- 
ment of $400 per year for self-employment tax purposes. 

Section 1402 of the Act provides in part: 
(a) NRT EARNINGS YRGM SRIF-EMPIOYMENT. — The term "net earnings from 

self-employment" means the gross income derived by an individual from any trade 
or business carried on by such individual, less the deductions allowed by this 
subtitle [Subtitle A] which are attributable to such trade or business, 

!II v 

(c) TRARR oR BvsIIvsss. — The term "trade or business", when used with refer- 
ence to self-employment income or net earnings from self-employment, shall 
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have the same meaning as when used in section 102, ~ ~ ~ except that such 
term shall not include— 

III 

(2) the performance of service by an individual as an employee 

Admittedly, the relationship between the university and the profes- 
sor is that of employer and employee under the common law rules 
used, for Federal employment tax purposes, in arriving at such a 
determination. See S. S. T. 341, C. 13. 1038-2, 207. This is true even 
though, for f ederal employment tax purpose~s, such services are ex- 
cepted from "employment" by sections 3121(b) (7) and 3306(c) (7) 
of the Federal Insurance Contributions Act and the Federal Unem- 
ployment Tax Act (chapters 21 and "'3, respectively, subtitle C, Inter- 
nal Revenue Code of 1054). Therefore, the services of the individual 
as a professor for the university are excluded from the term "trade 
or business, " by virtue of section 1402(c) (2) of the Act. However, 
the sideline activities engaged in by the professor are entirely separate 
from his services for the university and with respect to such activities 
he is not an employee. 

V'hether or not an individual is engaged in a trade or business 
depends upon the facts in the particular case. As a general rule, a 
person who is regularly engaged in an occupation or profession for 
profit which constitutes in whole or in part his livelihood, and who is 
not regarded as an employee for Federal Insurance Contributions 
Act purposes, is engaged in a trade or business for self-employment 
tax purposes. If an is&dividual writes only one book as a sideline and 
never revises it, he would not be considered to be "regularly engaged" 
in an occupation or profession and his royalties therefrom would not 
be considered net earnings from self-employment. Ho~ever, where 
an individual prepares new editions of the book from time to time, 
writes other books and materials, and lectures professionally, such 
activities reflect the conduct of a trade or business, and, if it is not one 
of the excluded professions of section 1402 (c) of the Self-Employment 
Contributions Act, the income from it is includible in computing net 
earnings from self-employment, subject to the limitations of section 
1402(b) of the 4ct. 

In the instant case, it is held that the sideline activities of the pro- 
fessor constitute a trade or busiress for purposes of the Self-Employ- 
ment Contributions Act, To the extent that the income from those 
activities does not exceed the limitations of $3, 600 (for 1054) and 
$4, 200 (for any taxable year ending after 1954), after considering the 
amount of any wages paid to him during the year, as set forth in 
section 1402 (b) of that. Act, the royalties ar~d other income received by 
him from those sideline activities are to be taken into account in com- 
puting his net earnings from self-employment for such purposes. 

Income derived from the operation of a watch repair department 
within a jewclzy s:ore. See Rev. Rul. 55 — 248, page 117. 
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CHAPTER 3. — WITHHOLDING OF TAX ON NONRESIDENT 
ALIENS AND FOREIGN CORPORATIONS AND TAX-FREE 
COVENANT BONDS 

SUBCHAPTER A. — NONRESIDENT ALIENS AND FOREIGN 
CORPORATIONS 

SECTION 1441. — )VITEIHOI. DIiV(3 OF TAX ON 
NONRESIDENT AI IENS 

Rev. Rul. 55 — 106 (A]so Part II, Section 148; Regulations 118& 
Section 89. 148 — 8. ) 

Letters of notificatio of exemption from withholding tax, which 
are filed by nonresident aliens with a withholding agent as an au- 
thorization for the payment of income without withholding of 
United States income tax at source, pursuant to a tax convention 
between the United States and the country of residence of the non- 
resident alien, shall be filed with the wit)&holding a ent for each 
successive three-calendar-year period during which the incan&e is 
paid. 

Advice has been requested whether a letter of notification of ex- 
emption from withholding of United States income tax filed with a 
withholding agent by a nonresident a]ien pursuant to a, tax convention 
is required to be renewed and fi]ed every three calendar years. 

Section 1441 of the Internal Revenue Code of 1954 requires that 
all persons, in whatever capacity acting, having the control or pay- 
ment of certain items of income, to the e&xtent tliat such items consti- 
tute gross income from sources within the United States, of any 
nonresident alien individual, shall deduct and withhold from such 
items a tax equal to 80 percent. thereof. 

Pursuant to reciprocal income tax, conventions b. . tween the United 
States and various foreign countries, certain items of income are ex- 
empt from United States tax and tile withho]ding rate on certain 
other items of income is less than 80 percent thereof. In order to stop 
the withholding of Unitecl States income tax at source on exempt 
income, it is necessary for the nonresident alien to fi]e with the with- 
holding agent a letter of notification of exemption. See, for example, 
Treasury Decision 5400, C. D. 1040-1, 184, section 7. 418, with regard 
to regulations prescribed for the convention between the United States 
and France. These letters of notification of exemption are used in 
the place of. fornis prescribed in regulations governing some 
conventions. 

AVhere forms are prescribed, as in the administration of the con- 
vention between the United States and the Kingdom of Denmark, 
Treasury Decision 56M, C. B. 1049 — 1, 104, it is required that they be 
filed for each 8-calendar-year period. However, it is not stated 
whether the letters of exemption prescribed in Treasury Decision 
5400, 8npra& and in some other cases, cover an indefinite period of 
exemption or must be renewed every 3 y~ears as in the ease of the forms. 

It wi]1 be noted that after the use of forms became general under 
later coriventious, regulations prescribing the use of letters instead 
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of forms followed the pattern estabIished with respect to forms gen- 
erally and made the same provisions as to the eRective period appli- 
cable to both. In this regard, Treasury Decision 5807, A. Il. 1052-1, 
80, prescribi»g withholding re~gulations under. the convention between 
the United States and the Republic of Ireland, provides that the letter 
of notification there prescribecl, in section 7. 1002(b), must be renewed 
for each 3-calendar-year period. 

Accordingly, it is held that letters of notification of exemption 
from withholding tax, used where forms are»ot prescribed, tiled with 
a withholcling agent, by a nonresident alien, as an authorization for 
the payment of income without withholding of United States income 
tax at source, pursuant to a tax convention, shall be renewed and filed 
with the withholding agent for each successive 3-calendar-year period 
during which the income is payable. 

Release of excess tax withheld, and exemption from, or reduction 
in rate of, withholding of tax at source in the case of residents of the 
Federal Republic of herr»any, as aA'ected by the income tax conven- 
tion between the United States and the Federal Repul&lie of Germany. 
See T. D. 6122, page 641. 

Release of excess tax withhelcl, and exemption from, or reduction in 
rate of, withholding tax at source in the case of residents of Japan, 
as aAected by the income tax convention betv een the United States 
and Japan. See T. D. 6130, page 665. 

Earnings of a pension trust derived by a, resident trustee of a United 
State subsidiary of a Canadian corporation. See Rev. Rul. 55-200, 
page 633. 

SFCTION 1442. — WITIIIIOLDING OF TA. X ON 
F ORE IGN CORPORA. TIOXS 

Release of excess tax withheld, and exemption from, or reduction in 
rate of, withholding of tax at source in the case of German companies, 
as afFected by the income tax convention between the United States 
and the Federal Republic of Germany. See T. D. 6122, page 641. 

Pi, elease of excess tax withheld, and exemption from, or reduction in 
rate of, withholding of tax at source in the case of Japanese corpora- 
tions, as afFected by the income tax convention between the United 
States and Japan. See T. D. 6130, page 665. 

864050' — 56 — 8 
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CHAPTER 4. — RULES APPLICABLE TO RECOVERY OF 
EXCESSIVE PROFITS ON GOVERNMENT CONTRACTS 

SUBCHAPTER A. — RECOVERY OF EXCESSIVE PROFITS ON 
GOVERNMENT CONTRACTS 

SLCTION 147L — ZZCOVrRY Or EXCESSIVE PROFITS ON 
GOVERN "&J I':NT CO'iTRACTS 

(Also Section 1481. ) 
(Also Part II, Section 8806. ) 

Hev. Rul. 55-178 

Contracts or subcontracts sul jcct to renegotiation under the Renego- 
tiation Act of 19;&1, 65 Stat. 7, :&0 I, '. S. C. 1211 — 1268, C. B. 1961 — 1, 180, 
as aiueniled and extended by Public I. aw 761, approved September 1, 
19. &4, page 620 of this Bulletin, 68 Stat. 1116, 60 App. U. S. C. lo19, are 
exempt froin the profit-limitation provisions of the Vinson Act, 48 Stat. 
503, l&05, 84 TJ. S. C. 494, as amended. Contracts or subcontracts ex- 
empted from renegotiation under section 1('6(a) (8) of the Renegotiation 
Act of 1961, supra, or which otherwise are not subject to renegotiation, 
are subject to the profit-limitation provisions of the Vinson Act, supra, 
if they are for the construction and/or manufacture of any complete 
naval vessel or Army or Navy aircraft, or any portio~ thereof, and are 
otherwise within the scope of such provisions. 

Advice has been requested as to whether the exemption from rene- 
gotiation of certain conti. . acts and subcontracts under the provisions 
of section 106(a) (8) of the Renegotiation Act of 1951, 65 Stat. 7, 50 
U. S. C. 1211 — 1288, C. H. 1951 — 1, 180& as amended and extended by Pub- 
lic I. aw 764& approved September 1, 1954, 68 Stat. 1116, 50 App. 
U. S. C. 1519, will cause the profit-limitation provisions (sec. 8) of the 
Vinson Act, 48 Stat. 508, 505, 84 U. S. C. 494& as amended, which 
vvere suspenIled in certain cases under the provisions of section 102 (d) 
of the Renegotiation Act of 1951, supra, to be applicable vvith respect 
to such contracts and subcontracts. 

Section 106 of the Renegotiation Act of 1951, as amended, supra& 
provides in part as follows: 

(a) IIAr;DATORv Exsi!tPTIONs. — The provisions of this title shall not apply to— 

(8) any contract or subcontract for the making or furnishing of a standard 
commerci;il article, unless tlie Board uial'es a specific fiuding that competitive 
conditions affectin the sale of such article are such as will not reasonably pre- 
vent excessive profits. This paragraph sl)all apply to any such contract or sub- 
contri&ct only if (1) tlie contractor or subconiractor files, at such time and ia 
su& h form and detail as the Board shall by re ulations prescribe, such informa. 
tion and data ns may be required by the Board under its regulations for the 
purpose of enabling it to reach a decision with respect to the making of a specific 
tindIng under this paragraph, and (2) witliin a period of six mouths after tlie 
dale of filing of such information and daia, the Board fails to make a specific 
findIng that competitive conditions affecting the sale of such article are such 
as wIll not reasonably prevent excessive profits, or (8) within such six-month 
period, the Board niakes a specific finding that competitive conditions affecting 
the sale of such article are such as will reasonably prevent excessive profits. 
Any contractor or subcontractor may waive the exemption provided in this 
paragiaph with respect to receipts or accruals in any fiscal year by including a 
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statement to such effect in the financial statement filefi hy such contractor. or 
subcontractor for such fiscai year pursuant to section 105(e) (1 ), * ~ ~ 

Under section 5(b) of Public Law 764, supra, section 106(a) (8) of 
the Renegotiation Act of 1951, as amended, supra, "shall apply to con- 
tracts with the Departments and subcontra~cts only to the exte»f of the 
amounts received or accrued by a contractor or subcontractor after 
December 81, 1953. " 

Under the Pienegotiation Act of 1948, 62 Stat. 259, 50 U. S. C. 1198, 
C. B. 1948-1, 2)8, and the Rellegofiation Act of 1950, 64 Stat. 754, 
C. B. 1950 — 2, 218, all Vinson Act contracts entered into after May 21, 
1948, and all subcontracts thereunder generally are exeinpt from the 
profit-limitation provisions of the Vinson Act, except, those which 
have been exempted from renegotiation by the Secretary of Defense 
(or his delegate) as authorized in subsections (d) and (g) of the 
Renegotiation Act of 1948, supra. See I. T. 4022, C. B. 1950 — 2, 147. 

Section 102(d) of the Renegotiation Act of 1951, supra, provides 
that the profit-limitation provisions of the Vinson Act shall not apply 
to any contract or subcontract if any of the receipts or accruals there- 
from are subject to Title 1 of that Renegotiation Act. Public Law 
764& supra, extended and amended the Renegotiation Act of 1951 with- 
out change as to such suspension or exemption provisions. Under the 
provisions of section 1 of Public Law 764, supra, renegotiation will 
not be applicable to receipts or accruals attributable to pet formance 
after December Bl, 1954. 

Accordingly', based on the foregoing provisions, it is held that con- 
tracts or subcontracts subject to renegotiation under the Renegotia- 
tion Act of. 1951, supra, as amended and extended, are exempt from 
the profit-limitation provisions of the Vinson Act. Contracts and 
subcontracts exempted from renegotiation under section 106(a) (8) 
of the Renegotiation Act of 1951, supra, or ivhich otherwise are not 
subject to renegotiation, are subject to the profit-limitation provisions 
of the Vinson Xct if they are for the construction and/or manufacture 
of any complete naval vessel or Army or Navy aircraft, or any portion 
thereof, and are otherwise ~~ ithin the scope of such provisions. 

SUBCHAPTER B. — MITIGATION OF EFI"ECT OF RENEGOTIATION OF 
GOVERNMENT CONTRACTS 

SECTION 1481. — MITIGATION OF EFFECT OF RENKGO- 
TIATIOiV OF GOVERNMENT CONTRACTS 

Effect of Vinson Act, 48 Stat. 508 at 505, N U. S. C. 494, as amended, 
on contracts and subcontracts subject to or exempted from renegotia- 
tion under the Renegotiation Act of 1951, 65 Stat. 7, 51 U. S. C. 5, 
C. B. 1951-1, 180, as amended and extended. See Rev. Rul. 55-178, 
page 104. 
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CHAPTKR 5. — TAX OX TRAlVSFFRS To AVOII) INC01'11Z 
TAX 

SECTION 1491. — IMPOSITION OF TAX 
T. D. 6127 

Szc. 1. 1491, STATUTURY PRovrsloNs; IMPUSITIUN QF TAX. 

SEC. 1491. IMPOSITTON OF TAX. 
There is hereby imposed on the transfer of stock or securities by a 

citizeu or resident of tile United States, or by a doniestic corporation 
or partnership, or by a trust vvhich is not a foreign trust, to a foreign 
corporation as paid-in surplus or as a contribution to capital, or to a 
foreign trust, or to a foreign partnership, an excise tax equal to 27'/i 
percent of the excess of— 

(1) The value of the stock or securities so transferred, over 
(2) Its adjusted basis (fur determining gain) in the hands of the 

transferor. 

Szc. 1. 1401-1. IMPOSITION or TAX. — Section 1401 imposes an excise 
tax upon transfers of stock or securities by' a. citizen or resident of the 
United States, or by a domestic corporation or partnership, or by 2 

trust which is not a foreign trust, to a foreign corporation as paid-in 
surplus or as a contribution to capital, or to a, foreign trust, or to 
a foreign partnership. The tax is in an amount equal to 271/2 percent 
of the excess of (a) the value of the stock or securities so transferred 
over (b) its adjusted basis, as provided in section 1011, for deter. 
inining gain in the hands of the transferor. 

SKU. 1. 1492. STATUTORY PRovrsroNs; NONTAXABLE TRANsFERs. 

SEC. 1492. NOiVTAXABLK TRANSFERS. 
The tax imposed by section 1491 shall not apply— 
(1) If the transferee is an organization exempt from income tax 

under part I of snbchnpter F of chapter 1 (other than an organization 
described in section 401(a) ); or 

26 CFR 1. 1401 — 1: Imposition of tax. 
(Also Sections 1402, 14M, 1404; 26 CFR 

1. 1402-1, 1. 1408-1, 1. 1404-1. ) 
TITI. K 23 — INTKRNAI, REVKNU Z. — CHAPTER I, SUBCHAPTKII A, PART l. — 

INCOIIZ TAX; TAXABLE YEARS BEGINNING AFTER DECEMBER 31, 1933 

Regulations prescribed under chapter 5 of the Internal Revenue 
Code of 1954. 

TREASURY DEPARTMENTS 
OFI'ICK OF COMMISSIONER OF INTERNAL REVEÃrrz& 

lVaehinrrton M, D. C. 
To Officers and Employeee of the Enterna/ Pi, etienne 8ereic'e and 

Othere Concerned: 
On January 28, 1055, notice of proposed rulemaking with respect 

to regulations under chapter 5 (relating to tax on transfers to avoid 
income tax) of the Internal Revenue Code of 1%4 (Public I. aw 591, 
88d Cong. , approved August 16, 1%4), was published in the Federal 
Register (20 F. R. 619). Xo comments regarding the regulations 
proposed were received during the 30-day period prescribed in such 
notice, and the regulations as so published are hereby adopted. 

TAX ON TRANSFERS To AVOID INCOllz TAX 
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( ) If before the transfer it hns been estnblished to the sntisfnction 
of the Secretary or his delegate that such transfer is not in pursuance o«p)» hnving as one of its priucipal purposes the avoidance of Federal 
income tascs. 

SEU. 1. 1402 — 1. NONTAxARI, E TRANsFERs. — (a) The tax imposed by 
section 1401 does not apply: 

(1 ) If the transferee is an organization (otlier than an organi- 
zation described in section 401 (a) ) exempt from income tax uiidcr 
the provisions of sections 501 to 504, inclusive; or 

(2) If before the transfer it has been established to the s it isf ic- 
tio» of the Commissioner of Intenial Revenue that the tr;insfer is 
not in pursuance of a plan havin&r as one of its principal purposes 
the avoidance of Federal income taxes. 

(b) I&Vhether a transfer of stock or securities is in pursuance of a 
plan having as oiie of its principal purposes the avoidance of Icederal 
income taxes is a question to be determined from the facts and circum- 
stances of each particular case. In any such case where a transferor 
desires to establish that tile transfer is not in pursuance of such a plan, 
a, statement of the facts relating to the plan under which the transfer 
is to be made or w, is made, togetlier with a copy of the plan if in writ- 
ing, sliall be forwarded to the Commissioner of Internal Revenue, 
)Va~shington 25, D. C. , for a ruling. This statement shall contain, or 
be veri fied by, a vvritten declaration that it is made under the penalties 
of perjury. V letter notifying the transferor of the Commissioner's 
determination will be mailed to tile transferor. 

SFU. 1. 1403. STATUToRY PRovIsioNs ~ DEI"INITIGN oF FGRKIGN TRUST. 

SEC. 14&JR. IlEicIXITIOV OF I OIIEIGN TIIUST 

A trusi shall be considered a foreign trust within the meaning of this 
chapter if, assuming n, subsequent sale by the trustee, outside the I)nited 
States and for cash, of the property so transferred, the profit, if any, 
fr&an such sale would not be included in the gross income of the trust 
under this subtitle. 

SFU. 1. 140 & — 1 DFFiviTiov oF Foi&EIGN TRUsT. — (a) A trust is to be 
considered a "foreign trust" within the meaning of chapter 5 if, assum- 
ing a subsequent sale by the trustee, outside the United States ~and for 
cash, of the property transferred to the trust, the profit, if any, from 
such sale (being income from sources without the United States 
under the provisions of sections 801 to 884, inclusive) would not be 
included in the gross income of the trust uncler subtitle A. 

(b) A domestic corporation or partnership is one organized or 
created in the United States, including only the States, the Territories 
of Alaska and Hawaii, and the District of Columbia~, or under the 
law of the United States or of any State or Territory and a foreign 
corporation or partnership is one which is not domestic, 

SEC. 1. 1404. STATUTQRY PRovisIGNs j PAYI&IHNT AND CULI, EGTIo¹ 

SEC. 1404. PAYMENT AND COI. I. ECTION. 

(a) TIME FoR PAYMENT. — The tax imposed by se&tion 141)1 sliall, with- 
out assessinent or notice and deinnnd, be dne and payable by the trans- 
feror at the time of the transfer, and shall be assessed, collected, and paid 
under regulations prescribed by the Secretary or his delegate. 

(b) ARATEMENT on III FuNn. — 1. 'nder regulations prescribed by the Sec- 
retary or his delegate, the tax mny be abated, remitted, or refunded if 
after the transfer it has been established to the satisfaction of the Secre- 
tary or his delegate that such transfer was not in pursunnce of a plan 
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baving as one of its principal purposes ibe avoidance of Federal income 
taxes. 

Src. 1. 1494-1. P~ETvRNs; PAYMENT AND CQLLEcTIQN oF TAx. — (a) 
Ii'eiurna and payment. — Every person making a transfer described in 
section 1491 shall make a return to the district director on the day on 
v hich the transfer is made and, unless the transfer is nontaxable un- 

der section 149o, pay the tax due on such transfer. This return, which 
shall contain, or be verified by, a written declaration that it is made 
uncler the penalties of perjury, shall be made on k'orm 9O6 and shall 
be filed with the district director to whom the transi'eror's return of 
income is required to be made. The return shall set forth in detajl 
tlie folloiving information: 

(1) Name and address of transferor, and place of organization 
or creation, if a corporation, partnership, or trust. 

(9) Name and address of transferee, place oi' organization or 
creation, and whether the transferee is a foreign corporation, a 
foreIgn trust, or a foreign partnership. If the transf'cree is a 
forei~«n trust; or a foreign partnership, the name and address of 
the ficluciary and each beneficiary, in tile case of a trust, or of each 
partner, in the case of a partnership, must be shown. 

(3) Description and amount of stock or securities tra. nsferred, 
the date of transfer, and a complete statement showing all the 
facts relati»g to the transfer, accompanied by a copy of the plan 
u»der which the transfer was made. 

(4) The fair market value of the stock or securities transferred 
as of. the date of transfer, and the adjusted basis provided in sec- 
tion 1011 for determining gain in the hands of the transferor. 

(5) whether the transfer was made in pursuance of a plan 
submitted to and approvecl by the Conunissioner of Internal Ilev- 
enue as not having as one of its principal purposes the avoidance 
of Federal income taxes. If the plan has been so approved, a 

copy oi the Commissioner's letter approving the plan shall accom- 
pa»y the return. 

(0) Such other information as may be required by the return 
f Ol'm. 

(b) C"crt~/cate. — (1) If the transferee of the stock or securities, 
the transfer of which is reported in the return, is a foreign organiza- 
tion meeting the tests of exemption from income tax provided in sec- 
tions 501 to 504, inclusive, and the transferor on that account claims 
that no liability for tax is imposed by section 1491, such transferor 
must file with Eorm 920 a certificate establishing the exemption of 
the tra»sferce under sections 501 to 504, inclusive. This certificate, 
w. hich shall contain, or be verified. by, a written declaration that it is 
made under the penalties of perjury, shall contain complete informa- 
tion showing the character oi the transferee, the purpose for which 
it was organized, its actual activitie=, the source of its inconle anti the 
dispositio» of such income, whether or not any of its inconle is credited 
to surplus or may inure to the benefit of any private shareholder or 
individual, and in general all facts relating to its operations which 
afi'ect its right to exemption. To such certificate shall be attached a 

copy of the charter or articles of incorporation, the by-laws of the 
orgaiiizafion, and the 1aiest financial statement showiiig the assets, 
liabilities, receipts, arid disbursements of the or«anization. 
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(2) If the transferee is a foreign organization which hns been iield 
to be exempt from income tax under sections 501 to 504, inclusive (or 
corresponding provisions of prior lnw), n copy of the Commissioner's 
letter so holcling shall be filed with Form 026 in lieu of the above 
certificnte nnd attachments. 

(c) Assessment ancl collection. — The determination, assessment, 
i»id collection of the tnx nnd tlic examination ot return~s nnd claims 
filed pursuant to chapter 5 will be made unilcr snch procedure ns i»ny 
be prescribed from time to time by the Comniissioner. 

Sao. 1. 1404-2. ErrrioYrvr, DiTK. — Chapter 5 of the Internal Reve- 
nue Code of 1054 (secs. 1491 through 1404) nnd the regulations pre- 
scribed thereunder apply v ith respect to trnnsfcrs occurring after 
December 81, 1054. (See sec. 7851(a) (1) (Il). ) Ch:ipter 7 of tlie 
Internal Revenue Code of 1980 (secs. 1250 tlirough 1254) and the 
regulations applicable thereto apply with respect to transfers occur- 
ring prior to January 1, 1055. 

(~This Treasury Decision is issued under the authority contained 
in sec. 7805 of the Internal Revenue Code of 1054 (68A Stnt. 917). ) 

T. COLE;irAN ANDREWS, 
Commissioner of Internal Revenue. 

Approved March 15, 1955. 
hT. H. Fonsoiir, 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register Erarch 17, 1g55, 8: 40 a. m. ) 

SECTION 14M. — NONTAXABLE TE&ANSFE&:EtS 

26 CFR 1. 1402 — 1: Nontaxable transfers. 

Regulations under chapter 5 of the Internal Revenue Code of 1054 
relating to transfers of stock and securities to foreign enterprises to 
avoid income tax. See T. D. 6127, page 106. 

SECTIOV 1403. — DEFINITIONS OF FORZI(;N TRUSr 

26 CFR 1. 1403 — 1: Definition of foreign trust. 

Regulations under chapter 5 of the Internal Revenue Code of 1054 
relating to transfers of stock and securities to foreign enterprises to 
avoid income tax. See T. D. 6127, page 106. 

SECTION 1494. — PAYMENT AND COLLECTION 

26 CFR 1. 1494 — 1: Returns; payment and collec- 
tion of tax. 

Regulations under chapter 5 of the Internal Revenue Code of 1954 
relating to transfers of stock and securities to foreign enterprises to 
avoid income tax. See T. D. 6127, page 106. 
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CHAPTER 6. — CONSOLIDATED RETURNS 

SUBCHAPTER A. — RETURNS AND PAYMENT OF TAX 

SECTION 1501. — PRIVILEGE TO FILE CONSOLIDATED 
RETURNS 

Extension of time for filing a short taxable year return of a subsid- 
iary corporation. See Rev. Rul. 55 — 108, page 140. 

Extension of time for filing consolidation returns. See Rev. Rul. 
r5 174I page 141 

SUBTITLE B. — ESTATE AND GIFT TAXES 

CHAPTER 11. — ESTATE TAX 

SUBCHAPTER A. — ESTATE OF CITIZENS OR RESIDENTS 

PART III. — GROSS ESTATE 

SECTION 2081. — DEFINITION OF GROSS ESTATE 
(Also Sections 2032, 2512. ) Rev. Rul. 55-71 
(Also Part II, Sections 811, 1005; Regula- 

tions 105, Section 81. 10; Regulations 108, 
Section 86. 10. ) 

The Federal excise tax ou jewelry, furs, and related articles of 
personal propertv is a relevant factor which should be considered 
in determining the fair market value of such property for Federal 
estate and gift tax purposes. 

Advice has been requested u hether the Federal excise tax on jewelry, 
furs and related articles of. personal property shouhl be considered in 
determining the fair Inarket value of such. property for Federal 
esta, te and gift tax purposes. 

Sections ~2081, 20M, and 2512 of the Internal Revenue Code of IN& 
(sections 811 and 1005~ of the Internal Revenue Code of 1030) require 
that the property to be included in the decedent's gross estate, or made 
the subject of a gift, shall be taxed on the basis of the value of the 
property at the time of the death of the decedent, the optional valua. 
tion date, if so elected, or the elate of gift. 

Section 81. 10 of Estate Tax Regulations 105 and section 86. 1& of 
Gift Tax Regulations 108, made applicable here by Treasury Decision 
6091, C. B. 1954 — 2, 47, provide that the value of property includ 
ible in the decedent's gr~oss estate or made the subject of a gift, is its 
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fair market value as of the applicable valuation date or at the time 
of the gift. Those sections define fair market value as the price at 
which the property would change hands between a willing buyer a. nd 
a ~illing seller when the former is not under any compulsion to buy 
and the latter is not under any coInpulsion to sell. The regulations 
further provide that all relevant facts and elements of value as of the 
applicable valuation date should be considered. 

47hile the determination of fair market value is a question of fact, 
the question of which criterion or standard should be used in determin- 
ing the value of property for estate or gift tax purposes is a question 
of law. See Na&leleine D. Poioers v. Gommissioner, 812 U. S. 259, 
Ct. D. 1489, C. B. 1941-1, 448. 

In Prose Publicker v. G'onwnissionc&, 206 Fed. (2d) 250, certiorari 
denied, 846 U. S. 924, it ~ as held that where jewelry was purchased at 
retail by a taxpayer ~and made the subject of gifts, the Federal excise 
tax should be included in ascertaIning the value of the jewelry for 
Federal gift tax purposes. The court stated tlrat in view of the 
irreconcilable conllict of testimony of the expert witnesses, the cost of 
the jewelry, including that part of the donor's cost of the ~gifts which 
represented the Fede~ral excise tax, was considered as the best evidence 
of value. To the same e8'ect, see Anthony D. Duke v. Commissioner, 
200 Fed. (2d) 82, certiorari denied, 845 U. S. 906, and Estate of Frank 
E1. Gould v. Commissioner, 14 T. C. 414. 

In Florence Gug&lenheim v. Pasquin, 312 U. S. 254, Ct. D. 1487, 
C. B. 1941-1, 445, it was held that the ~value of single premium life 
insurance policies, which were irrevocably assigned simultaneously 
with issuance, is cost to the donor rather than their cash surrender. 
value at the time of the transfer. The Court stated, "Presump- 
tively the value of these policies at the date of the gift was the amount 
which the insured had expended to acquire them. Cost is cogent 
evidence of value. And here it is the only suggested criterion which 
reflects the value to the owner * " *. Cost in this situation is not 
market price in the normal sense of the ternn But the absence of 
market price is no barrie" to valuation. " See also L&'state of T&'ichar&l 

C. DuPont v. Commissioner, 18 T. C. 1184, wherein the Tax Court 
held that, for estate tax purposes, the proper measure of the value of 
certain insurance policies, owned by the decedent on the life of his 
father, was the replacement cost thereof or, in the absence of such 
replacement cost, the respective interpolated terminal reserve value 
thereof. 

The existence of the Federal excise tax on jewelry, furs, and other re- 
lated articles of personal property sold by dealers, is an item which 
will tend to increase the amount at which an individual or an estate 
would be willing to sell such property. It is an element which affects 
the general mar'ket for that type of property. 

In view of the foregoing, it is held that the Federal excise tax on 
jewelry, furs, and related articles of personal property is a relevant 
factor which should be considered in determining the fair market 
value of such property for Federal estate and gift tax purposes. 
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SECTION 2082, — ALTEP. NA. TE VA. LUATION 

Valuation of jewelry, furs, and related articles of personal property 
in Federal estate tax returns. See Rev. Rul. 55 — 71, page 110. 

SECTION 2088. — PROPERTY IN AVHICH THK DKCKDENI 
HAD AN INTEREST 

Rev, Rul. 55 — 87 (Also Part II, Section 811(a); Regulations 105, 
Section 81. 18. ) 

The lump sum payable under Title II of the Social Security Act, 
as amended, to the widow or widower of the deceased or to any per- 
son or persons equitably entitled thereto is not includible in the 
decedent's gross estate for Federal estate tax purposes. 

Advice has been requested whether the lump sum payment received 

by the executors or administrators of the estate pursuant to section 
202(i) oi the Social Security Act, as amended, Public Law 269, 
Eighty-third Congress, approved August 14, 1958, 67 Stat. 580, 42 

U. S. C. 402(i), is includible in the decedent's gross estate for Federal 
estate tax purposes, 

Section 2088 of the Internal Revenue Code of 1954 (section 811(a) 
of the 1989 Code) provides as follows: 

The value of the gross estate shall include the value of all property (except 
real property situated outside of the United States) to the extent of the interest 
therein of the decedent at the time of his death. 

Section 202(i) of the Social Security Act, as amended, provides in 
part as follows: 

Upon the death, after August 1%0, of an individual who died a fully or cur- 
rently insured individual, an amount equal to three times such individual's 
primary insurance amount shall be paid in a lump sum to the person, if any, 
determined by the Administrator to be the widow or widower of the deceased and 
to have been living with the deceased at the time of death. If there is no such 
person, or if such person dies before receiving payment, then such amount shall 
be paid to any person or persons equitably entitled thereto, to the extent and in 
the proportions that he or she shall have paid the expenses of burial of such 
insured individual. ~ ~ *. 

Examination of the nature of the payments under the above-quoted 
section of the Social Security Act discloses that the decedent had no 
control over the designation of the beneficiary or the amount of the 
payment since these are fixed by the statute. Furthermore, the dece- 
dent had no property interest in the "Federal Old Age and Survivors 
Insurance Trust Fund" from which the payn1ent is ma~de. 

In view of the foregoing, it is held that the lump sum death payment 
received by the executors or administrators of the estate of the dece- 
dent under. Title II of the Social Security A. ct, as amended, does not 
constitute property of the decedent at the time of his death within 
the meaning of section 2088 of the Internal Revenue Code of 1954 
Accordingly, the, lump sum death payment is not includible in the de- 
cedent's gross estate for Federal estate tax purposes. Compare K. T 
10, C. B. 1987 — 2, 469, and K. T. . 18, C. H. 1940 — 2, 285. 



CHAPTER 12. — GIFT TAX 

[[[ 2303(b). 

SUBCHAPTER A. — DKTKRMINATION OK TAX LIABILITY 

SECTIOiV 250, 'I. — TAXABIiI&' CxIFTS 

(Also Pa. rt II, Section 1008(b); Regulations Iiev. Rul. 55-408 
108, Section 80. 11. ) 

Where a policy of insurance, which grants to the owner the usual 
incidents of ownersliip, including the right to change the bcnciiciary 
and the right to surrender the policy for iis cash value, if any, is 
transferred or;issi ncd to a donee as absolute owner, and the donee, 
or his guardian, is not icstricted in any manner from exer&ising all 
legal incidents of o&vnership in the policy, by prior endorsen&erIt or 
otherwise, a gift of the pol!& y and subsequent payment of preniiunis 
thereon by the d&mor mill constitute gifts of present interests for the 
purpose of determining the gift tax exclusion authorized by section 
2503(b) of the Internal Revenue Code of 195-I. 

Advice has been requested in view of the decision in Nashvi7le Trnvt 
Company v. Commisszoner, Tax Court, Memorandum Opinion entered 
Xovember 15, IM3, whether gifts of life insurance policies, which 
have no immediate cash value, are gifts of present or future interests 
for Federal gift tax purposes. 

The nashville Trust Company case involved gifts of insurance 
policies having no cash values, the policies having been assigned im- 
mediately after their issuance. Before assigning the policies the 
donor had executed settlement options v. hich, by the terms thereof, 
limited the interests of the donees to future interests and in the audit 
of the gift tax return the claimed exclusions were disallowed. The 
donor filed a petition with The Tax Court of the United States. In 
sustaining the Commissioner's determination that the gifts were of 
future interests, the Tax Court commented upon the fact that the 
policies had no cash or loan values. However, as the gifts were of 
future interests by reason of the terms of the settlement options exer- 
cised by the donor prior to the assignments, it is not believed the 
decision can be considered as authority for holding that a gift of an 
insurance policy is a gift of a future interest unless it has a cash value. 

Section 86. 11 of 4ift Tax Regulations 108, destinies the term "tuture 
interests" as follows: 

"Future interests" is a legal tenn, and includes reversions, remainders, and 
other interests or estates, whether vested or contingent, and whether or not 
supported by a particular interest or estate, which are limited to corn&uence in 
use, possession, or enjoyment at sonic future date or time. The term has no 
reference to such contractual rights as exist in a bond, note (though bearing 
no interest until maturity), or in a policy of life insurance, the obligations of 
which are to be discharged by payment in the future. But a future interest or 
interests in such contractual obligations may be created by the limitations con- 
tained in a trust or other instrument of transfer employed in effecting a gift. 

Under the regulations a gift of an insurance policy having no cash 
value is not a gift of a future interest merely because the policy has 
no cash value. However, a gift of an insurance policy, whether or 
not it has a cash value, may or may not be a gift of. a future interest, 
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depending upon whether, by the terms of the gift, the interests of the 
donee in the policy are in some n", armer restricted. Compare EashviQe 
1'rust Company v. Commis&ioner, supra. 

Accordingly, it is held that where a policy of insurance, which 
grants to the owner the usual incidents of ownership, including the 
right to change the beneficiary and the right to su. rrender the policy 
for its cash value, if any, is transferred or assigned to a donee as 
absolute owner, and the donee, or his guardian, is not restricted in 
any manner from exercising all legal incidents of ownership in the 
policy, by prior endorsen;ent or otherwise, a gift of the policy and 
subsequent payment of premiums thereon by the donor will constitute 
gifts of present interests for the purpose of determining the gift tax 
exclusion authorized by section 2508(b) of the Internal Revenue 
Code of 1954. 

SUBCHAPTER B. — TRANSFERS 

SKCTIOX 2512. — VALTJATIOX OF GIFTS 

Valuation of jewelry, furs, and related articles of personal property 
in Federal gift tax returrs. See Rev. Rul. 55 — 71, page 110. 

SUBTITLE C. — EMPLOYMENT TAXES 

CHAPTER 21. — FEDERAL INSURANCE COXTRIBUTIOXS 
ACT 

SUBCHAPTER C. — GENERAL PROVISIONS 

SKCTIOX 8121. — DZFIKITIOXS 
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Also Section 8402. ) 
Also Part lI, Sections 1426, 1622; Regulations 

128, Section 408. 226; Regulations 120, Sec- 
tion 406. 800. ) 

Rev. Rul. 55-203 

Amounts paid pursuant to section 10(c) of the Fair Labor Stand- 
ards Act, as auiended effective January?5, 1050, on account of un- 
paid minimum wages or unpaid overtime compensation coustitute 
'wages" for purposes of Federal employment taxes and income tax 
withholding. The employee tax under section 8101 of the Federal 
Insurance Contributions Act and the income tax required to be col- 
lected at source under section 6402 of the Internal Revenue Code 
of 1!l;&4 should be deducted by the employer at the time the wages- 
are paid over to the Govermuent for distribution to the employees. 
Such taxes, and the employer tax under section 8111 of the Federal 
Insurance Contributions Act shou'. d be reported in the current quar- 
terly return filed by the employer. 

An inquiry has been received relative to the taxability and treatment 
for purposes of the Federal Insurance Contributions Act and Col. 
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lection of Incolne Tax at, Source on Wages (chapters 21 and 24, re- 
spectively, subtitle C, Internal Revenue Co&le of 1054) of wages re- 
covered pursuant to section 16(c) of the I& air Labor Standards Act, 
as amended eAective, January 25, 1050, 20 U. S. C. 216(c) . 

Section 16(c) of the Fair Labor Standards Act, as amended, au- 
thorizes the Administrator of the Wage and Ilour Division, U. S. 
Department of Labor, to bring an action in court against an employer 
on behalf of one or more employees to recover unpaid minimum wages 
and unpaid overtime compensation due employees. The sums thus 
recovered are held in a special deposit account and are paid, on the 
order of the Administrator, directly to the employee or employees 
affected. The names of the employers who paid the judgments are 
furnished to the District Director of Internal R venue in order that 
employment tax returns may be secured. 

Amounts paid by employers pursuant to section 16(c), supra, on 
account of unpai&l minimum wages or unpaid overtime compensation 
are paid in consicleration of services performed for the employer and. 
constitute "&rages" for purposes of I&'ederal employment taxes and in- 
come tax withholding. The I&ederal Insurance Contributions Act 
employee tax and the income tax required to be collected at source 
should be deducted and withheld at the time the employer turns the 
money over to the Government f' or distribution to the individuals in- 
volved. Such taxes, together with the employer tax imposed by the 
Federal Insurance Contributions Act, should be reported in the Kin- 
ployer's Quarterly Federal Tax Return, Form Ml, for the quarter 
during which the taxes were deducted and withheld and should be 
paid to the Government in the usual manner. The employer should 
furnish the employee a 9'ithholding Tax Statement, Form W-2, 
showing the amount of the payment attributable to his services and 
the amount of the Federal income tax withheld. Where other wages 
are paid to the employee during the calendar year, the wages paid 
pursuant to section 16(c) should be inchided in the total w~ages re- 
ported in the withholding statement. See S. S. T. 803, C. B. 1N0-1, 
213, with respect to payments made to employees pursuant to section 
16(b) of the Pair Labor Standards Act of 1%8. 

(Also Section 8401. ) Rev. Rul. 55-2M 
(Also Part II, Sections 1426, 1621; Regula- 

tions 128, Section 408. 226, Reg~ulations 
120, Section 406. 207. ) 

The cash vaiuc of awards earned by saIes&nen through their efforts 
to increase sa!es for their e&ny]oyer constitutes ad&litional wages to 
the salesmen for puri&oses of Federal emnloyment taxes and the 
withholding of income tax, even though the av, ards are made to 
the wives of the salesmen. 

A question has been raised whether the cash value of awarcls made 
to salesmen's wives by the salesmen's employer, as a result of efforts 
of the salesmen to make additional sales during a sales promotion 

campaign, constitutes additional wages for purposes of the Pederal 
Insurance Contributions Act and Collection of Income Tax at Source 
on Wages (chapters 21 and 24 respectively, subtitle C, Internal Reve- 

nue Code of 1N4) 
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In S. S. T. 29, C. B. XV — 2, 417 (1936), it is held that for Federal 
employment tax purposes prizes aw"rded to salesmen as winners of 
contests conducted by their employer constitute additional wages. 

For purposes of the Federal Insurance Contributions Act and income 
tax withholding, "wages" consist of all remuneration for services per 
formed by an employee for his employer, including the cash value of 
all remuneration paid in any medium other than cash, with certain 
exceptions not here material. 

It is held tliat the cash value of awards earned by salesmen through 
their eAorts to increase sales for their employer constitutes additional 
"wages" for purposes of the Federal Insurance Contributions Act and 
income tax withholding, irrespective of the fact that such awards, 
although earned by the salesmen, are issued to the salesmen's wives 

by the employer. 

Rev. Rul. 55-288 (Also Part II, Section 1426; Regulations 128, 
Section 408. 204. ) 

An individual entered into an agreement with an organization 
to perform services on its behalf as an organizer of "forum-type 
dinner clubs. " The individual selects the cities in which he estab- 
lishes clubs, determines the help required, and engages, pays, and 
directs such help. He is not required to give preference to the 
organization's affairs, to work a specified number of hours, to estab- 
lish a minimum number of clubs, or to furnish reports, other than a 
report on the number of members secured. He receives a com- 
mission based on the membership of each club established by him. 
He is not allowed a drawing account and he is not reimbursed for 
expenses. IIeM, the individual is not an employee of the organi- 
zation for Federal employment tax purposes. 

A ruling has been requested whether an individual who organizes 
"forum-type dinner clubs" on behalf of an. organization, under the 
circumstances described below, is an employee of the organization for 
purposes of the Federal Insurance Contributions Act (chapter 21, 
subtitle C, Internal Revenue Code of 1954) . 

An organization whose purposes generally are to promote social 
contacts among business and professional leaders and to keep the 
public at large informed on modern public and private problems o'f 

governiiient, business, industry, finance and the professions through 
addresses by national leaders, engaged an individual to perform serv- 
ices as an organizer of forum-type dinner clubs. Under the organi- 
zation's operational procedure, clubs are organized from coast to coast, ; 
dinners are arranged monthly, except during the sumnier, for the club 
inembers; and nationally known individuals are obtained as guest 
speakers at such dinners. Under the terms of an agreement between 
the parties, the "organizer" receives a, portion of the membership fee 
for each person who becomes a member during the club's first Fiscal 
year. ITe lias no financial interest in a club established by him after 
tliat period. IIe selects the cities in which he establishes the clubs 
and is not required to confine his activities to any specified territory 
Should he be unable to organize a group suKciently large to be 
accepted by the organization, he would be obliged to refund all fee 
payments and all expenses incurred in such eBort would be borne by 
him. EIe is not required to work any specified number of hours per 
day or week, or to furnish any reports other than to advise the organ&- 
zation of th number of members secured after the organization of a 
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club is completed. FIe is not obligated to establish a minimum number 
of clubs and is furnished no leads by the organization concerning 
members, or places where clubs might be orga~nized. If needed, he 
engages helpers and they are subject to his direction and control and 
are p~aid by him. IIe performs no other services for the organization 
and is not required to «ive preference to his services on tlute organi- 

) zation s behalf. The arrangement may be terminated by either party 
at any time for any reason. 

Section 3121(d) of the Federal Insurance Contributions Act, pro- 
vides, among other things, that the term "employee" means any indi- 
vidual who under the u~sual common law rules applicable in deter- 
mining the employer-einployee relationship has the status of an 
employee. Whether an individual is an employee under the usual 
common law rules depends upon the particular facts in each case. 
The guides for determining, uncler the usual common law rules, 
whetlxer an employer-employee relationship exists are found in section 
408. 204(c) of Regulations 128, applicable to the provisions of the 
Internal Revenue Code of 1054 by virtue of T. D. 6001, C. P&. 1054-2, 
47, until supersccled by regulations issued under the 1054 Code. 

In the instant case, it is determined that the organization for which 
the individual performs services as an organizer of. "forum-type dinner 
clubs" neither exercises nor has the right to exercise such control over 
the individual in the performance of his services as is necessary under 
the usual common law rules to establish the relationship of employer 
and employee for Federal employment tax purposes. 

Rev. H, ul. 55-247 (Also Part II, Section 1426; Regulations 128, 
Section 408. 214. ) 

Services of civilian employees of. State National Guards and units 
thereof are excepted from "employment" as services performed in the 
employ ota State under section 8121(b) (7) of the Federal Insur- 
ance Contributions Act (chapter 21, subtitle C, Internal revenue Code 
of 1054). Accordingly, the taxes imposed by the Act are not ap- 
plicable to the remuneration for such services. This ruling is ajso 
applicable under the provisions of section 1426(b) (8) of the Internal 
Revenue Code of 1080. 

Effective as of January 1, 1051, section 218(b) (5) of the Social 
Security Act, as amended by the Social Security Amendments of 
1054, provides that certain civilian employees of State National 
Guard units shall be deemed to be employees of the State for purposes 
of coverage. under Title II of that Act. The matter of coverage of 
State employees pursuant to a voluntary agreement under section 218, 
supra, is within the jurisdiction of the Secretary of IIealth, Fduca- 
tion and Welfare, Washington, D. C. Questions relating to such 
matters should be addressed to that Department. 

P&ev. Rul. 55 — 248 
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Also Section 1402. ) 
Also I art II, Sections 481, 1426; Regula- 

tions 118, Section 30. 481 — 3, Regula. 
tions 128, Section 408. 204. ) 

~n individual conducting a watch repair business in a jewelry 
store paying the jeweler a percentage of receipts as rent for space 
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occupied, furnishing all his own equipment, tools, instruments and 
materials required in the conduct of such business, regulating his 
own working hours, fixing his own prices for his work, and doing all 
repair work in accordance with his own methods, is not an employee 
of the jeweler for Federal employment tax purposes. 

Income derived from such activity should be considered in com- 
putin ~ net earnings from self-employment for purposes of the Self- 
1&hapl»yment Contributions Act. 

An inquiry has been received relative to the status, for purposes of 
the Federal Insurance Contributions Act (chapter 21, subtitle (, ', 
Internal Revenue Code oi 1954) and the Self. -Employment Contribu- 
tions Act (chapter 2, subtitle A, Internal Ikevenue Code of 1954) of 
a watch repairman performing services uncler the circumstances de- 
scribed below. 

In order to provide a facility for watch repair in his jewelry store, 
2 entered into an agreement with B, a, watch repairman, whereby he 
would furnish B the space in his store to operate such facility in re- 
turn tor 40 percent of the proceeds from B's work. B furnishes all 
labor, tools (including a workbench), supplies, and parts necessary 
in the business of watch repair, deals directly with the customer and 
cletermines the fees to be charged. 13 has complete control over the 
time to be taken in completing a repair and is responsible for all work 
done by him, it being understood that any guarantee made by him 
would not be binding~upon the jewelry store. In instances where he. 
may be called upon to repair a watch for the store, he determines the 
value of his work and the transaction is handled as a regular repair. 
Either ~4 or B may deliver the repaired article to the customer aud 
collect for the work. For the purpose of maintaining a correct ac- 
counting system, assuring each party of his share of the proceeds, all 
monies collected are handle, l thro&'gh the store, B receiving his share 
of the proceecls semi-monthly in accordance with the agreement. 8 
deternrines his hours of work and receives no instructions from 3 as 
to how the work should be done. 

Section 8121(d) of the Federal Insurance Contributions Act, as 
amcncled, provides, amon&&. other thing=-, that the term "employee" 
means any individual who, under the usual common law rules appli. 
cable in determining the employer-employee relationship, has the 
status of an employee. The guides for determining& under the usual 
common law rules, whether ari employer-employee relationship exists 
are found in section 408. 204(c) of' Regulations 128, applicable to the 
provisions of the Internal Revenue Code of 1954 by virtue of Treas- 
ury Decision 0091, C. P&. 1954 — 2, 47, until superseded by regulations 
issued under the 1954 Cocle. 

whether an individual is an independent contractor or an employee 
is largely a question to be cletermincd upon consideration of the parti& 
ular Facts in each case. In the instant case, it is determined that ~& 
the jeweler, neither exercises nor has the right to exercise such control 
over B, the watch repairman, in the performance of his services as is 
necessary under the usual common law rules to establish the relation 
ship of employer and employee for Federal employment tax purposes 

Since B is not an "employee" with respect to his services as a watch 
repairman, the question resolves itself into whether such activities con 
stitute a, "trade or business" for purposes of the Self-Employmen& 
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Contributions Act, and whether the income derived therefrom is sub- ject to the tax imposed under the Act. 
Section 1402(c) of the Self-Employment Contributions Act pro- 

vides tint the term "trade or business, " when used with reference 
to self-employment income or net earnings from self-employment, 
shall have the same meaning as when used in section 102 of the In- 
ternal Revenue Code, v. ith certain exceptions not here material. 

As a general rule, a, person who is regularly engaged in an occupa- 
tion or profession for profit, which constitutes, in ~whole or in part, his livelihood, and who ls not an employee for purposes of the Federal 
Insurance Contributions Act, is engaged in a "trade or business. " 

Under the circumstances stated helein, it is concluded. that 8 is en- 
gaged in a "trade or business" with respect to his services as a watch 
tep~airman and the income derived therefrom is includible in comput- 
ing net earnings from self-employment. 

(Al=o Section 501. ) 
(Also I'art, II, Section 1426; Regulations 128, 

Section 408. 214. ) 

Rev. Rul. 55-819 

A wholly-owned State instrumentality may in some circumstances 
qualify for exemption from Federal income tax under section 
501(c) (3) of the Internal Revenue Code of 1954. 

Coverage under the Social Security Act of employees of a whollv- 
owned State instrumentality may be effected 'only pursuant to a 
compact under section 21S of the Social Security Act. The "waiver" 
procedure provided in section 3121(k) of the Federal Insurance 
Contributions Act is not applicable to a wholly-owned State instru- 
mentality irrespective of whether the particular instrumentality is 
exempt under section 501(c) (3) of the Code. 

An inquiry has been received whether (. 1) a wholly-owned State 
instrumentality may also qualify for exemption from Federal income 
tax under section 501(c) (8) of the Internal Revenue Code of 1954 and 
(2), if m, w hether the "waiver" procedure provided in section 3121(k) 
of the Federal Insurance Contributions Act (chapter 21, subtitle C, 
Internal Revenue Code of 1954) is applicable in eQ'ecting coverage for 
its employee=. under the Social Security Act. 

It is held that where an organization desires to have the benefit of 
a particular tax feature extended to its employees, such as the excep- 
tion provided by section 403 of the Code, which depends on exemption 
under section 501 (a) of an employer described in section 501 (c) (3), 
and the particular organization meets the statutory requirements for 
exemption under section 501 (c) (3) of the Code, it may be granted 
exemption thereunder, regardless of the fact that it also qualifies as a 
wholly-owned State instrumentality and, as such, would not be subject 
to Federal income tax. 

It does not follow, however, that coverage under the Social Security 
Act mav be effected for employees of such an organization by the 
"waiver" procedure provided by section 8121(k) of the Federal In- 
surance Contributions A. ct. 

Section oo121(b) (8) (8) of the Act, as amended by the Social Secur- 
ity Amendments of 1954, excepts from "employment" service per- 
formed in the employ of an organization exempt from income tax 

661050' — 56 — 0 
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under section 501(c) (8) of the Code. However, such an organization 
may waive its exception as to certain employees by complying with 
the provisions of section 8121(k) of. the Act. 

Section 8121(b) (7) of the Act excepts from "employment" service 
performed in the employ of a State, or any political subdivision 
thereof, or any instrumentality of any one or more of the foregoing, 
which is wholly owned by one or more States or political subdivi. 
sions. Section 218 of the Social Security Act, as amended, 42, 4 
S. C. 418, provides for the coverage of employees of wholly-owned 
State organizations if the State and the Department of Health, Edu- 
cation, and Welfare enter into a compact providing for such coverage. 

To secure coverage under the Social Security Act of employees of 
an organization exempt under section 501(c) (8) of the Code, section 
8191(k) of the Federal Insurance Contributions Act requires the con- 
sent of the particular organization and two-thirds of its employees; 
but to secure coverage for a wholly-owned. State instrumentality, sec 
tion 918 of the Social Security Act requires the consent of the State, 
rather than that of the particular instrumentality. 

In view of the Congressional purpose behind section 918 of the 
Social Security Act of allowing State governments, rather than a 
particular State instrumentality, discretion in determining which 
State employees should be covered under the Social Security Act, 
it is held that employees of wholly-owned State instrumentalities 
may secure social security coverage only by the procedure outlined in 
section 218 of the Social Security Act. See Senate Report No. 1669 
on Social Security Act Amendments of 1950, C. 8. 1950 — 2, 802, at 807, 
and 324. Therefore, the "waiver" procedure provided in section 
8121(k) of the Federal Insurance Contributions Act is not applicable 
to a wholly-owned State instrumentality irrespective of whether the 
particular instrumentality also qualiGes for exemption under section 
501(c) (8) of the Code. 

Rev. Rul. 55-886 

An individual performs services of a domestic nature in the pri- 
vate nonfarm home of the employer and, in addition, services at his 
place of business. Held, the taxes imposed under the Federal Insur- 
ance Contributions Act should be computed on the total "wages" 
paid to the employee provided the individual meets the "$50 a 
quarter" test with respect to the domestic services. The included 
and excluded service rule contained in sect on 3121(c) of the Act 
is not applicable. 

An inquiry has been received relative to the procedure which should 
be followed in computing the taxes imposed under the Federal In- 
surance Contributions Act (chapter o1, subtitle C, Internal Revenue 
Code of 1954) on wages paid by an employer to an employee who 
performs services of a domestic nature in the private nonfarm home 
of the employer and, in addition, services at his place of business; 
also, whether the included and excluded service rule contained in 
section 8121(c) of the Act is applicable to this employment. 

Under section 8121(a) of the Act the term "wages" means all 
remuneration for employment, including the cash value of all remu- 
neration paid in any medium other than cash; except that such term 
shall . lot include— 
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(1) that part of the remuneration which, after remuneration (other than 
remuneration referred to in the succeeding paragraphs of this subsection) equal 
to $4, 200 with respect to employment has been paid to an individual by an em- 
ployer during any calendar year, is paid to such individual by such employer 
during such calendar year. 

1 
(7) (A) remuneration paid in any medium other than cash to an employee 

for * " ~ domestic service in a private home of the employer; 
(B) cash remuneration paid by an employer in any calendar quarter to an 

employee for domestic service in a private home of the employer, if the cash 
reruuneration paid in such quarter by the employer to the employee for such 
service is less than $50. 

Before determining whether wages paid to a domestic servant are 
subject to the Feder~al emplovment taxes, it is necessary to consider 
whether $50 in cash was paid to the servant for the domestic service 
performed during a calendar quarter. AVhere an employee meets the 
"$50 a quarter" test for services of a domestic nature in the private non- 
farm home of an employer and also receives taxable wages from the 
same employer for services of a business nature, the taxes imposed 
under the A. ct should be computed with respect to all wages paid by 
the employer for services of a business nature and with respect to the 
cash wages paid for services of a domestic nature, subject to the lim- 
itation provided by section 8121(a) (1) of the Act. Ho~ever, if the 
"$50 a quarter" test is not met with respect to the services of a domestic 
nature, no liability for the taxes under the Act is incurred with respect 
to such services and the remuneration paid therefor should not be 
included in computing taxable wages under the Act. 

Section 8121(c) of the Act provides, in part: 
if the services performed during one-half or more of any pay period. 

by an employee for the person employing him constitute employment, all the 
services of such employee for such period shall be deemed to be employment; 
but if the services performed during more than one-half of any such pay period 
by an employee for the person employing him do not constitute employment, 
then none of the services of such employee for such period shall be deemed to be 
employment. As used in this subsection, the term "pay period" means a period 
(of not more than 31 consecutive days) for which a payment of remuneration is 
ordinarily made to the employee by the person employing him. 

The included and excluded service rule contained in section 3121(c) 
of the Act is applicable only in those instances where the relationship 
of employer and employee exists and a portion of the services per- 
formed by an employee for the person einploying him during a pay 
period constitutes "employment" and the remainder does not consti- 
tute "employment. " Domestic services in the private nonfarm home 
of the employer constitute "employment" even though by reason of 
section 3121(a) (7) (B), supra, certain remuneration therefor is not 
taxable as "wages. " Therefore, since both the business services and 
the domestic services of an employee for his employer constitute "em- 
ployment, " the included and excluded service rule has no application. 

Form 941, Employer's Quarterly Federal Tax Return, is the regu- 
lar tax and information return prescribed for use by employers of 
business employees. Form M2, Employer's Quarterly Tax Return for 
Household Employees, is the form prescribed for use by every em- 
ployer in reporting wages paid by him for domestic service in a 
private home not on a farm operated for profit. Taxable wages of. 
business employees should not be reported by an employer on Form 
942, but an employer who files Form 941 for business employees may 
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include his domestic employees on such form if he so desires by fol. 
lowing the special instructions which appear on Form 941, or he may 
report his domestic employees on a separate Form 942. If the eni 

ployer has only one employee and taxable wages are paid to this 
employee for both business and domestic services, the employer may 
combine the wages for each type of service and report all of the em- 

ployee's taxable wages on Form 941. See Section 408. 601, Regulations 
128, applicable to the provisions of the 1954 Code by virtue of T. D. 
6091, C. B. 1954 — o& 47. Where the employer elects to combine the 

wages, and the services performed by the employee are predominant]y 
of a domestic nature, the letter "H" should be inserted at the extreme 
right-hand side of column o0 of the return, Form 941, opposite the 

employee's name. 

Individual performing services as sexton of cemetery. See Rev, 
Rul. 55 — M8, page 98. 

SECTION 8191. — DEFINITIONS 

Rev. Rul. 55-370 
, (Also Part II, Section 1426, Regulations 128, 

Section 408. 904) 
An individual performs automobile repair services in the repair 

department of an automobile sales company. He works regular 
hours and is paid on a percentage basis. He has no investment in 
the repair department. The company furnishes all facilities, in- 
cluding materials and paint, checks all estimates and repair orders, 
and issues instructions relative to amount to be charged. Held„ 
the individual is an employee of the company for Federal 
employment tax purposes. 

The Internal Revenue Service has been requested to determine the 

status, for purposes of the Federal Insurance Contributions Act 
(chapter 91, subtitle C, Internal Revenue Code of 1954), of an indi- 

vidual who performs automobile repair services in a repair department 
of an automobile sales company. 

The companv sells automobiles and trucks and operates a repair 
department in connection with its sales department. For several years 
the company engaged the individual as an automobile body and fender 
man in the repair department, during which time he was paid 60 per- 
cent of the labor charges. Later he worked as foreman of the depart- 
ment on a weekly salary basis. At all times the company considered 
him to be its employee. However, during 1954 the company advised 
he individual that he would no hm er be carried on the pa 

that if he wished to continue working in the establishment he could 
make estimates and repair vehicles, For which he would be charge& 
40 percent of his ~eekly receipts to defray costs of rent, utilities, anil 

shop facilities; and that the 40 percent charge would be deducts& 
from the receipts for completed work. The company agreed to 

furnish all materials and paints and the individual agreed to pay his 

own taxes and keep his own books. 
The individual continued to perform the same repair services anIl 

he observed regular working hours. , The company checked all esti 
mates and repair orders, instructed the worker as to the amount ]is 

was a]]owed to charge for a job, advised when to use new or used parts~ 
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and set the date for the completion of the job. The individual per- 
formed his services in the company's place of business on a full-time 
basis, had no investment in the repair shop, and furnished only small 
hand tools for his work. He operated under the company's name, 
did not hold himself out to the public as available to do work of a 
similar or related nature, and did not perform services for others. 

Section 8121(d) of the Federal Insurance Contributions Act pro- 
vides, among other things, that the term "employee" means any indi- 
vidua)l who, under the usual common law rules applicable in deter- 
mining the employer-employee relationship, has the status of an 
employee. 

Whether a person is an independent contractor or an employee is 
largely a question to be determined upon the particular facts of each 
case. The guides for determining, under the usual common law rules, 
whether an employer-employee relationship exists are found in section 
408. 204(c) of Regulations 128, applicable to the provisions of the 
Internal Revenue Code of 1954 by virtue of Treasury Decision 6091, 
C. B. 1954 — 2, 47, until superseded by' regulations issued under the 
1954 Code. 

Under the circumstances stated, it is apparent that the company 
has the right to exercise such control over the individual in the per- 
formance of his services as will assure the company a reasonable in- 
come from the arrangement. The fact that the individual's remu- 
neration. is on a percentage basis is immaterial. Accordingly, it is held 
that, for Federal employment tax purposes, the relationship between 
the company and the individual is that of employer and employee, 
both prior and subsequent to the date on which he was notifie that 
his name would no longer be carried on the company's payroll. 

CHAPTER 24. — COLLECTION OF INCOME TAX AT SOURCE 
ON WAGES 

SECTION 3401. — DEFINITIONS 
T. D. 6128 26 CFR 406. 207: Wages. 

(Also Section 6001; 26 CFR 406. 607. ) 
(Also Part II, Sections 1621, 3603; 

Regulations 120, Sections 406. 207, 
406. 607. ) 

TITLE 26 — INTERNAL REVENI. E. — CHAPTER I, SUBCHAPTER D, PART 406. — 
COLI. P4CTION OF INCOME TAX AT SOURCE ON WAGES; APPLICABLE ON AND 
AFTElt JANUAIIY 1, 1954 

Regulations 120 amended to provide rules for withholding on 
pavments under section 10o (d) of the Internal Revenue Code of 1954. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

lÃashinctton 88) D. C. 
To Overs and Ernp/oyees of 'he Interna/Eevencre Service and Others 

Concerned: 
On September 24, 1954, a notice of proposed rulemaking relating 

to Regulations 120 (26 CFR (1969) pt. 406) was published in the 



Jl 3401, ] 124 

Ii'ederal Register (19 F, R. 6144) in order to provide rules for with 
holding on payments subject to section 105 (d) of. the Internal Revenue 
Code of 1954. Regulations 120 were made applicable to the Internal 
Revenue Code of 1954 by Treasury Decision 6091 [C. B. 1954-2, 47], 
which was signed on August 16, 1954. After consideration of the 
relevant suggestions presented by interested parties regarding the 
proposed rules, the following amendments to Regulations 120 are 
hereby adopted: 

PAIIAoaArH 1. Section 406. 207 is hereby amended by inserting at the 
end thereof the following new paragraph: 

Ssc. 406, 207. WAcrs. —" * * 
(i) COMPENSATION FOR PERSONAL INJVRIES OR SICKNESS J AMO»NTS PAID AF'fs'3 

1953 AND RER'DRE 1956 vNDER wAGE coNTINvATIGN PLANs. — (1) Amounts Paid by 

employer for n'hom services are performed. — (i) Withholding is not required 
upon amounts paid after December 31, 1953, and before January 1, 1956, to sn 
efnployee by his employer under a wage continuation plan for a period during 
which the employee is absent from work on account of personal injuries or 
sickness, if such amounts are excludable from the gross income of the employee 
under section 10:&(d) of the Internal Revenue Code of 1954 and the records 
maintained by the employer in accordance with the provisions of section 
406. 607 (a)— 

(a) Separately show the amounts of such payments and distin uish such 
amounts from all other payments, and 

(b) Establish the facts necessary to show that the employee is entitled 
to the exclusion provided by section 105(d) of the Internal Revenue Code 
of 1954, either by means of a written. statement from the employee as to 
the injury, illness, or hospitalization, or by any other information which 
the employer believes to be accurate and which he is willing to accept for 
purposes of payments under the wage continuation plan. 

(ii) For the purpose of section 406. 5&01, relating to the requirement of receipts 
for employees, amounts paid after December 31, 1953, and before January 1, 1956, 
which are excludable from gross income under the provisions of section 105(d) 
of the Internal Revenue Code of 1954 shall be included in the total wages re- 
quired to be shown on Form W — 2. The amount of any such wages on which the 
eniployer, in reliance on section 105(d) of the Internal I&eve»De Coile of 1954, 
does not withhold must be shoivn separately, and properly identified, on Form 
W — 2 in such manner that it may be read on each copy of the form. 

(iii) See section 406. 607 for general requirements relating to the keeping of 
records by employers. 

(2) Amounts paid by person other tJ&nn employer for fchom services are psr- 
fnmned. — Withholding is not required upon:iny amounts paid after December 31, 
1953, and before, 'January 1, 1956, to an employee for a period during which the 
employee is absent from work qn account of personal injuries or sickness, whether 
or not such amounts are excludable from the gross inconie of the employee, if 
such amounts are paid through accident or health insurance or under an accident 
or health plan by a person who is not the employer for whom the employee 
performs services but who is regarded as an employer under section 406. 205(c), 
For example, no withholding is required in connection with accident or health 
benefits paid by an insurance company under an accident or health policy, by 
a separate trust under an accident or health plan, or by a State a ency from 
a sickness aud disability fund maintained under State law. 

PAR. 2. Section 406. 607(a. ) is hereby amended by inserting at the 
end thereof the following new subparagraph: 

SEO. 406. 607. Rrcosns. — (a) Records of rmployers. — * * ~ 

(4) For additional record-1 eeping requirements in the case of payments undef 
section 105(d) of the Internal Revenue Code of 1954, see section 406. 207(i) 

(This Treasury Decision is issued under the authority contained i& 

sections 1429 and )791 (58 S(at. 178, 467; 26 U. S. C. 1429& 3791) 
and section 1627 (57 Stat. 188; 26 U. S. C. 1627) of the Interna] 
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Revenue Code of 1939 and section 7805 (68A Stat. 917; 26 U. S. C. 
/805) of the Internal Revenue Code of 1954. ) 

T. CoLEMAN ANDREWBI 
Commissioner of Internal Iteeenue. 

Approved March 25, 1955. 
DAVID W. KENDALLq 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register March 25, 1955, 4: 02 p. m. ) 

Cash value of awards earned by employee salesmen. See Rev. Rul. 
l5 — 262, page 115. 

SECTION M02. — INCOME TAX COLLECTED AT SOURCE 

AVages paid under the Fair Labor Standards Act. See Rev. Rul. 
N-206, page 114. 

CHAPTER 32. — MANUFACTURERS EXCISE TAXES 

SUBCHAPTER D. — RECREATIONAL EQUIPMENT 

PART III. — FIREARMS 

SECTION 4181. — IMPOSITION OF TAX 

Liability to the manufacturer's excise tax by reason of the sale 
If firearms assembled from component parts by other than the 
nanufacturer of such parts. See Rev. Rul. 55-o42, page 562. 

CHAPTER 88. — FACILITIES AND SERVICES 

SUBCHAPTER A. — ADMISSIONS AND DUES 

PART II. — CLUB DUES 

SECTION 4241, — IMPOSITION OF TAX 
[LIFE MEMBERSHIPS j 

Application of the club dues tax on life memberships to certain 
'lasses of honorary members. See Rev. Rul. 55-198, page 510. 
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SUBCHAPTER C. — TRANSPORTATION 

PART I~PERSONS 

SECTION 4261. — IMPOSITION OF TAX 

(Also Part II, Section 8469; Regulations 42, Rev. Rul. 55&09 
Section 180. 54. ) 

A resident of the United States drives his automobile from a point 
in the United States to Whitehorse, Yukon Territory, Canada. On 
the return trip, in order to avoid traveling over the same route, he 
purchases a ticket in Canada for transportation via railroad and 
steamship from Whitehorse to Vancouver, British Columbia, Canada. 
This journey crosses a portion of Alaska. Held, since the payment 
made in Canada is for a trip which begins and ends outside the United 
States, the tax on the transportation of persons, imposed by section 
4261 of the Internal Revenue Code of 1954 (section 8469 of the 1989 
Code), is not applicable to such payment even though the person 
purchasing such transportation is a resident of the United States. 

CHAPTER 84. — DOCUMENTARY STAMP TAXES 

SUBCHAPTER B. — SALES OR TRANSFERS OF CAPITAL STOCK AND 
CERTIFICATIONS OF INDEBTEDNESS OF A CORPORATION 

PART I. — SALES OR TRANSFERS OF CAPITAL STOCK AND SIMILAR INTERESTS 

SECTION 4M1. — TRANSFERS OF CAPITAL STOCE- 
IMPOSITION OF TAX 

Rev. Rul. 55-46 

The rules on section 1802 of the Internal Revenue Code of 1939 
contained in Regulations 71 should be applied to section 4321 of the 
Internal Revenue Code of 1%4 until the regulations are issued under 
section 4321. 

Advice has been requested relative to the computation of the docu- 
mentary stamp tax on sales and transfers of capital stock under sec- 
tion 4M1(1) of the Internal Revenue Code of 1954 on and after Jan- 
uary 1, 1955 the effective date of such section, in view of the difference 
in wording between that section aiid section 1802(b), the correspond- 
ing section of the Internal Revenue Code of 1989. 

Under the provisions of section 1802(b) of the 1989 Code a stamp 
tax was imposed on sales and transfers of capital stock at specified 
rates on each $100 of the par value or fraction thereof. of the certifi. 
cates sold or transferred. The methods of computing the tax imposed 
by section 1802(b) on the sale or transfer of shares or certificates of 
stock are stated in section 118. M of Regulations 71. 

Treasury Decision 6091, C. B. 1954 — 2, 47, approved August 16, 1954~ 
prescribin~~ stopgap regulations under the Internal Revenue Code of 
1954, provides, in part: 
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All re ~ulations (including all Treasury Decisions) * * * applicable under »y provision of lave in etfect on the date of enactment of the [10K'] Code, to the exteut t such provision of law is repealed by the Code, are hereby prescribed a"d made applicable to the provisions of the Code corresponding to the provision of lavv so repealed insofar as any suchregulation is not inconsisient 
mtth the Code. Such rc ulations shall become effective as re ulations under 
the various provisions of the Code as of the dates the corresporiding provisions 
of lavv are repealed by the Code, until superseded by re'ulations issued under 
the Code. 

The reports on the 1954 Code submitted by the committees of both 
houses of Congress state that any changes in the excise tax statutes 
under the net. Code ivould be structural rather than substantive. In 
vieiv of the foregoing, the rules on section 1802 of the 1939 Code con- 
tained in Regulations 71 should be applied to section 4321 of the 
1954 Code until the regulations are issued under section 4321. 

CHAPTER 38. — IMPORT TAXES 

SUBCHAPTER F. — OLEOMARGARINE 

SECTION 4591. — IMPOSITION OF TAX 

(Also Sections 4803, 4871. ) Rev. Rul. 55-107 
Interim procedure for afBxing adhesive stamps to paclrages or 

boxes of u. hite phosphorus matches and imported oleonmrgariue, 
and to contracts or memoranda in the case of cotton fuiures. 

SFGTIQN 1. PURPosE. 
The purpose of this Revenue Ruling is to provide an interim pro- 

cedure for atBxing adhesive stamps to packages or boxes of ~vhite phos- 
phorus matches and imported oleomargarine, and to contracts or 
memoranda in the case of cotton futures, as evidence of the payment of 
the internal revenue taxes imposed by law. 
SEC. 2. BACKGROU-'iD. 

Section 4801 of the Internal Revenue Code of 1954 imposes a tax at 
the rate of 2 cents per hundred on ~hite phosphorus matches, and sec- 
tion 4803 provides that this tax shall be represented by adhesive stamps. 
Section 4591 imposes a tax of 15'cents per pound on all oleomargarine 
imported from foreign countries, and states this tax ~vill be represented 
by coupon stamps. Section 4851 imposes an excise tax of 2 cents for 
each pound of cotton involved in any contract of sale of such cotton for 
future delivery, subject to certain exemptions, and section 4871 pro- 
vides that this tax shall be paid by means of st~amps. It is not antici- 
pated that there ~ill be many, if any, cases which will require the 
imposition of these taxes. Under the circumstances, it is not con- 
temp]ated that special internal revenue stamps ~vill be provided for use 
in evidencing the payment of the taxes in these 3 instances. 

SEc. 3. PRocEDURE. 

Until further notice~ any orders for stamps for use in taxpaving the 
articles and the transactions mentioned herein ivill be filled by District 
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Directors by furnishing documentary internal revenue stamps in the 
appropriate denominations. Upon presentation of a requisition, tax- 
payers will be advised'by letter that no special types of stamps have 
been provided, and that the documentary stamps should be aSxed to 
the packages, boxes or contracts and canceled in the manneI set forth in 
the rc«ulations on documentary stamp taxes. 

CHAPTER 39. — REGULATORY TAXES 

SUBCHAPTER B. — WHITE PHOSPHORUS MATCHES 

SECTION 4803. — STAMPS 

Interim procedure for aflixing adhesive stamps to packages or boxes 
of white phosphorus matches. See Rev. Rul. 55 — 107, page 197. 

SUBCHAPTER D. — COTTON FUTURES 

PART IIL — ADMINISTRATIVE PROVISIONS 

SECTION 4871. — METHOD OF PAYMENT 

Interim procedure for affixing adhesive stamps to contracts or mem- 
oranda in the case of cotton futures. See Rev. Rul. 55 — 107, page 127. 

CHAPTER 53. — MACHINE GUNS ANB CERTAIN OTHER 
FIREARMS 

SUBCHAPTER A. — TAXES 

PART I. — SPECIAL (OCCUPATIONAL) TAXES 

SECTION 5801. — TAX 

RKGvI. ATIONs 88' SEGTIQN 819. 86: Rates of tax. Rev. Rul. 55-83 
(Also Federal Firearms Act, Section 8; Section 

815. 40, Regulations 181. ) 
Liability to special (occupational) tax imposed under section 5801 

of the Internal Revenue Code of 1054 would not be incurred by a 
licensed dealer under the Federal Firearms Act for transmitting 
orders for firearms to a bona Qde manufacturer of firearms. 

Advice has been requested whether firearms dealers licensed undeI' 

& 
the Federal Firearlns Act must pay special (occupational) tax under 
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section 5801 of the Internal Revenue Code of 1954 if they receive a 
commission for referring orders for firearms to manufacturers. 

In the instant case, the dealer has no active part in the sales transac- 
tion other than the referral of tlie sale to the manufacturer for wliich 
he receives a commission. 

A licensed dealer under the Federal Firearms Act would not incur 
liability to the special (occupational) tax imposed under section 5801 
ot the 1»ternal Revenue Code of 1954 for transmitting an order for 
a, firearm to a bona, fide manufacturer of firearms, notwithstandi»g the 
fact such dealer receives a commission for the service rendered. A 
person acti»g in this capacity would be considered as an "ii«e»t" or 
"finder" a»d the function he performs may be conducted under the 
special (occupatio»al) tax stamp issued to the manufacturer to whom 
the sale is referred. 

SUBCHAPTER B. — GENERAL PRQVISIONS 

SECTION 5848. — DEFINITIONS 

REurii. ATioxs 88, SzcTiox 319. 5a: Any other Hev. tiuh 55-4-1 
weal)oil. 

(Also Sections 319. 26, 319. 27. ) 
The following types of "gadget" guns have been examined by the 

Internal Revenue Service for tlie purpose of determining whether 
they come within the purview of section 5848(5) of the Internal 
Revenue Code of 1954, and are classified as follows: the "Knuckle- 
cluster, " the "Frencli Apaclie Fist Revolver, " and the "Pepperbox, " all 
of which employ the multiple rotating barrel principle of design, are 
entitled to exception as a ' pistol or revolver" under section 5848(1) 
of the Internal Reve»ue Code of 1954 and sections 319. 26 and 319. 27 
of Regulations 88. Accordingly, these weapons are exempt from tlie 
requirements of chapter 53 of the Code. 

The "Chicago Palm Protector" is neither a pistol nor a revolver but 
a device capable of being concealed on the person from which a shot 
can be discharged through the energy of an explosive. Accordingly, 
it comes within the cate«ory of "any other weapon" as defined in 
section 5848(5) of the Internal Revenue Code of 1954 and section 
319. 5a of Regulations 88, as added by Treasury Decision 6094, C. B. 
1954 — 2, 44, and is th refore a "firearm" subject to the requirements of 
chapter 53 of the Code. 

REoUIATIONs 88~ SEcTioN 319. 12: Firearm. Rev. Paul, 55-341 

The Internal Revenue Service has had the occasion to examine 
a 20 gauge gun having two barrels pointing in opposite directions, 
each of which is threaded to a center piece co»taining a firing mccha- 
Iiism. The center piece is fitted with two slip bolt firi»g pins, each 
capable of firing a shell from only one of the barrels. The overall 
length of the weapon is approximately 11'Ps iiichcs, each banel havi»g 
a length of 4i/4 inches with inside measurements of 37/s inches. The 
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gun is loaded by unscrewing the barrel and inserting a shell in the 
breech end. The center section containing the firin mechanism 
is approximately 3I/2 inches in length and is encased in a metal grip. 
Ostensibly, the device was designed to fire 20 gauge tear gas cartridges. 
However, it has been established that the device is also capable of 
chambering and repeatedly firing, without apparent structural dam- 

age, 20 gauge fixed shotgun shells. Held, since the above-described 

gun is a weapon or device capable of being concealed on the person, 
it is a firearm within the purview of. the National Firearms Act, as 
amended (Chapter 58 oi the Internal Revenue Code of 1054). See 
specifically sections 5848(1) and 5848(5) of such code. 

Rsour. ATIONs 88, SKcTION 310. 26: Pistol. 

Classification of "gadget" guns under section 5848 of the Internal 
Revenue Code of 1054. See Rev. Rul. 55-44, page 129. 

RErvr, ATIoNs 88& SEGTION 810. 27: Pievolver. 

Classification of "gadget" guns under section 5848 of the Internal 
revenue Code of 1054. See Rev. Rul. 55 — 44, page 120. 

SUBTITLE F. — PROCEDURE AND ADMINISTRATION 

CHAPTER 61. — INFORMATION AND RETURNS 

SUBCHAPTER A. — RETURNS AND RECORDS 

PART I. — RECORDS, STATEMENTS, AND SPECIAL RETURNS 

SECTION 6001. — NOTICE OR RKGUIATIONS RKQUIRIN6 
RECORDS, STATEMLNTS) AND SPL&'CIAL RETURNS 

26 CFR 406. 607: Records. 
Regulations 120, amended to provide rules for withholding during 

1054 and 1055 on payments under wage continuation plans. See 
T. D. 6128, pa«e 123. 

PART II. — TAX RETURNS OR STATEMENTS 

SUBPART B. — INCOME TAX RETURNS 

SECTION 6012. — PERSONS REQUIRED TO MAKE 
RETURNS OF INCOME 

Rev. Rul. 55-287 

A trust continues in existence for Federal income tax purposes dur- 

ing the period within which the trustee is allowed by the laws of the 
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State in which the trust is being administered to distribute the assets 
of the trust to the distributees upon the termination of the trust. 
Form 1041, United States Fiduciary Income Tax Return, should be 
filed for each year that the trust so continues in existence and has 
taxable income, or gross income of $600 or over, regarclless of the 
amount of taxable income. 

SECTION 6012. — PERSONS REQUIRED TO XIAKE 
RETURNS OF INCOME 

'(Also Part II, Section 51; Regulations 118, 
Section 39. 51 — 1. ) 

Rev. Rul. 55-387 

4 le, ally appointed guardian of a taxlrayer who has disappeared 
must file the required Federal income tax returns for such missin 
person for the taxable year in which he disappeared and for any 
subsequent taxable years during rvhich he continues in the status 
of a missing person, i. e. , until found or declared dead by a court 
under the provisions of the pertinent State laws. The fact that the 
taxpayer's spouse is appointed as his guardian does not preclude the 
filing of a joint return by the spouse for herself and as guardian for 
her ruissing husband (taxpayer). 

Advice has been requested relative to the requirements for filing 
Federal income tax returns in a case vr here a taxpayer has disappeared 
and his spouse is appointed as his legal guardian. 

The facts in the instant case disclose that the taxpayer disappeared 
while on a Right in his privately owned plane over a sparsely settled 
coastal region in the southern part of the United States during the 
taxable year and has not been heard from or otherwise accounted 
for since his disappearance. During the portion of the taxable year 
prior to the date of his disappearance he was in receipt of taxable 
mcome; and taxable income will continue to accrue to his benelit 
thereafter. At the time. of the Right the taxpayer and his spouse were 
living together as man and wife. The wife was appointed legal 
guardian to act for her husband until the termination of such missing 
status. 

Section 6012 (b) provides in part that; 
(2) PERsoxs 'cxnsn x nrsxsrrrrv. — If an individual is unable to maire a 

return required under subsection (a) or section 0010(a), the return of 
such individual shall be made bv a duly authorized agent, his cormuittee, 
guardian, fiduciary or other person charged with the care of the person or 
property of such individual. '"" "' 

In this respect the above-quoted provision of the 1954 Code is 
substantially the same as the provision of section 51(c) of the Internal 
Revenue Cocle of 1939. 

The law of the State in which the missing spouse resided provides 
for the presumption of death of an individual after an unexplained 
absence of 7 years. Thus, where such a person is not heard from or 
seen or rvhere no evidence of his death is presented before the expira- 
tion of that period he. is presumed to be alive. Compare I. T. 3750, 
C. B. 1M5, 126. Since such individual is unable to make a return, a 
return should be made by his guardian under the provisions of the 
above section of' the Code. It follows that wlrere the guardian is also 
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the spouse of the missing taxpayer an election may be made to file a 
joint return. Satisfactory evidence of the appointment of the guardian 
should be filed with the return. 

In view of the foregoing, it is held that the legally appointed 
guardian of a taxpayer who has disappeared must file the required 
Federal income tax returns for such missing taxpayer for the taxable 

year in which he disappeared and for any subsequent taxable years 
during which the taxpayer continues in the status of a missing person, 
t'. e. , until found or declared dead by a court under tlie provisions ofl 

the pertinent State laws. The fact that the taxpayer's spouse is ap- 
ointed as his guardian does not preclude the filing of a joint return 

y the spouse for herself and as guardian for her missing husband 

(taxpayer). 

SECTION 6015. — DECLARATION OF ESTIMATED TA. X 
BY INDIVIDUALS 

Rev. Rul. 55-348 ' 

Answers to certain questions pertaining to the "Declarations of 
Estimated Tax, " Form 1040 — ES, and clarification of instructions 
with respect to such declaration. 

The purpose of this Revenue Ruling is to provide answers to some 

of the questions which have been raised regarding the filing of declara- 
tions and payment of estimated income tax by individuals and to 
clarify the instructions pertaining to the "Declaration of Estimated 
Tax, " Form 1040 — ES, for the year 1955. 

Attention is called to the statement made in paragraph 9 of the 
instructions on Form 1040 — ES relative to the nonimposition of the 
charge for underpayment where the amount paid on or before the 
installment date equals 90 percent of the tax computed on the actual 
taxable income received for the months in the taxable year ending 
before the month in which the installment date falls. It is possible 
to construe the language used in this paragraph to mean that, in 
determining whether the charge should be imposed, 90 percent of the 
tax so computed is to be treated as if it were the entire estimated tax 
but such interpretation is not correct. The correct interpretation 
is made clear in paragraph 4 of the answer to question 9. 

New rules are provided by the Internal Revenue Code of 1954 which 
will govern whether you are required to file a declaration of estimated 
tax, Form 1040-ES, for 1955, on or before April 15, 1955, or on or 
before a subsequent installment date. Such rules are contained in the 
instructions on Form 1040-ES. Problems affecting certain classes of 
taxpayers, as well as problems which may be encountered by taxpay- 
ers generally, are discussed in the following questions and answers: 

PROBLEMS AFFECTING TAXPAYERS GENERALLY 

1. Q. AVhat factors should I take into account in computing the 
amount of estimated tax to be shown on my declaration & 

A. You may compute your estimated tax by taking into account 
the aniount of gross income which you can reasonably expect to report 

s Based on IRS Publication No. 1SG, dated March 30 1955. 
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for 1955, and the amount of your estimated allowable deductions and 
credits for that year. You should determine these estimates of' in- 
come, deductions, and credits upon the basis of facts and circumstances 
existing at the time prescribed for filing your declaration. You are 
also pe~rmitted to use any of the methods of computation described 
in the answer to question 2. These methods take into account your 
tax liability for last year, or your income and deductions for last year, 
or the ainount of your taxable income received in the current year 
during the months preceding the month in which the installment date 
falls. 

2. Q. Is it true that I will not be subject to any charge for under- 
payment of my estimated tax for 1955 if I file a declaration showing 
as my estimated tax for that year the amount of my tax for 1954, and 
make proper insta, llment payments on that basis? 

A. Yes. No charge for underpayment of an installment is made 
if the total amount of all payments made on or before the last date 
prescribed for the payment of the installment equals or exceeds any 
of the amounts under the following four methods: 

(1) The amount which you would have been required to pay 
on or before the installment date if your estimated tax was the 
tax sho~n on your return for 1954 (if your return for 1M4 showed 
a liability for tax and covered a taxable year of 12 months); 

(2) The amount which you would have been required to pay on 
or before the installment date if your estimated tax was an amount 
determined by computing a tax on tlie basis of the facts shown on 
your return for 1954 and the law applicable to that year but 
using in the computation the rates applicable for 1955 and the 
personal exemptions to which you are entitled for 1955 in lieu of' 

tlie rates and exemptions applicable for 1M4; 
(3) The amount which you would have been required to pay on 

or before the installment date if your estimated tax was an amount 
determined by computing 70 percent (66'/s percent in the case of 
farmers) of a tax computed on your taxable income for the 
months in 1955 preceding the month in which the installment date 
falls. For the purpose of this computation your taxable income 
is placed on an annual basis by using the method described in 
the answer to question 8. 

(4) The amount determined by computing 90 percent of a tax, 
at the rates applicable to 1955, on the basis of your actual taxable 
income for the months in 1955 preceding the month in which the 
installment date falls as if such months constituted. a taxable year. 
(This method requires payment on or before the installment date 
of 90 percent of such tax. ) 

If you use either the first or second method as a basis for determining 
and paying your estimated tax, you may not adjust these amounts by 
eliminating the portion of the tax which is attributable to capital gains 
or other non-recurring items of income received in 1M4. 

If you use either the third or fourth method as a basis for deter- 
mining and paying your estimated tax, it will usually be necessary for 
you to make amended. declarations and adjust the amount of your 
installment payments at subsequent installment dates since the amount 
of your taxable income to be used in computations under these methods 
will usually change between installment dates. 



3, Q. IIow do I place my taxable income for months preceding the 
month in which the installment date falls on an annual basis for the 
purpose of making the computation required by the third method dis- 
cussed in the answer to question 2 & 

A. The following method should be used in the case of a taxable 
year of 12 months: 

(1) Multiply by 12 the amount of your taxable income com- 

puted without deduction of personal exemptions for the months 
&n your taxable year which precede the month in which the in- 
stallment date falls; 

(2) Divide the resulting amount by the number of months in 

your taxable year which precede the inonth in which the install- 
nient date falls; and 

(3) Subtract from such amount your allowable deductions for 
personal exemptions (determined as of the installment date). 

4. Q. My income is derived from a business which I operate and 
in which the production, purchase, or sale of merchandise is an income- 

producing factor. I use the accrual method of accounting for report, - 

ing income. If I use the fourth method discussed in the answer to 
question 2 for the purpose of determining my estimated tax, must I 
take inventories and determine the amount of accrued items so that 
actual taxable income for the months preceding the nionth in which 
the installment date falls can be determined & 

A. If you use this method, it will be necessary for you to establish 
the amounts of your inventories and accruals at the end of the month 
preceding the month in which the installment date falls. 

5. Q. I oivn and operate a retail hardware store and employ 10 
persons. It is my custom to distribute year-end bonuses to my em- 

ployees but the size of the bonuses is not determined until the last 
month of the taxable year. I intend to use the fourth method dis- 
cussed in the answer to question 2 for determining and paying my 
estimatecl tax. May I take into account as a deduction in determining 
my actual taxable income for the months which precede the month in 
which the April 15 installment date falls a proportionate part of the 
year-end bonus to employees & 

A. No. Deductions are not allowable until paid or accrued, de- 
pending on the method of accounting used by the taxpayer. 

6. Q. I now discover that the estimated tax shown on my original 
cleclaration, filed April 15, and the payments made on April, June, 
and September 15 are insuAicient in amount to prevent existence of 
underpaymeiits as of such installment dates. None of the relief pro- 
visions discussed in the answer to question 2 will apply to relieve me 
from the imposition of' the addition to the tax for such underpayments. 
Will the filing of an amended declaration, or a final return in lieu of 
such amended declaration, on January 15, together with payment of 
any tax shown to be due on such amended declaration or final return, 
relieve me of such imposition! 

A. No. EIowever, payment on January 15 will terminate the period 
of time for which the addition to the tax is to be computed. 

7. Q. I intend to use the fourth method discussed in the answer to 
question 2 in computing my estimated tax for 1955 to be shown on my 
Form 1040-1'. S to be filed on April 15. If I file an amended Form 
1040-ES on or before any of the subsequent installment dates must 
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I use the snme method. in computing the estimated tnx to be shown on 
such arne»ded declaration 7 

A. No. The fact that you originally used one of the available 
methods in computing your estimated tax does not prevent you from 
later using any of the other methods. 

8. Q. Elow is the amount of an underpnyme»t determined & 

A. . 'I'he amount of any u»derpayment of any inst;illment is alwnys 
dietermined by subtrncti»g (i) the amount net»ally paid in respect of 
siich installment from (ii) the amount required to be paid on or before 
the instnllme»t date. i"he amount of the underpayment is never de- 
termined by sttbtracting the amount actualhy paid from the amount 
couiputed under any of the methotls discussed in the anstoer to ttues- 
tArn r. However, no pe»nil y will be imposed if any of these methods 
applies. 'I. 'he amount re&luired to be p;iid is determined by dividing 
t0 percent (66-2/~ percent in tlie case of fnrmers) of the tax which is 
shown on your Form 1040 returii for 1055 by the number of install- 
ment dates in your taxnble year. Tlie nmount actually paid in respect 
of the installment includes nniouiits pnid on prior installments in 
excess of tlie amon»ts required to be lniid by such prior installment 
dates. 

To illustrate the foregoing, assume that a taxpayer (other than a 
farmer) who reports a tnx liability of $10, 000 on his final return, hns 
paid n total of $20. 000 estimated tax in equnl instnllme»ts of $5, 000 
during the year. There is an underpnymc»t of estimated tax as of 
each installment date computed as follows: 

Tax liability 
70 percent of tax liability 

$10, 000 
2$, 000 

One-quarter of 70 percent 7, 000 
Deduct installment payment 5, 000 

Underpayment on each installment date 2, 000 

If, in this example, the taxpayer, instend of pnying his estimntcd tax 
in equal installments, paid $10, 000 on April 15 and $10, 000 on Ju»e 15, 
there would not be an underpayment on either of those dates but there 
would be an underpayment of $1, 000 on September 15 and an under- 
payifie»t of 4!, 000 on Jnnuary 15 computed as follows: 

Berratred Under- 
Ine!at;ram'. to ae paid Paid put!ment 

April 15 $7, 000 $10, 000 
June 15 7, 000 10, 000 
Sept. 15 7, 000 *5, 000 $1, 000 
Jan. 15 7, 000 0 7, 000 

'Smarm'. paid on prior instaLmen's in eseess o. ' amounts equired io be paid. 

0. Q. Does the amount actually paid in respect of an installment in- 
clude amounts of income tnx withheld at source on wages& 

A. Yes. The totnl amount of the credit for tax withheld nt source 
on wages is considered to be a payment of estimated tnx and, in gen- 
eral, an equal part of such amount is considered to have been paid on 
each installment date. For example, if $1, 000 tax has been withheld, 
from the wages of a taxpayer who makes his return on the basis of the 
calendar year, one-fourth of such amount or $250 is considered to 
have been paid in respect of each installment. However, if the tax-. 

364050' — 56 — 19 
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payer can establish dates and amounts of the actual withholding, the 
actual amount withheld during each installment period will be con. 
sidered as a payment in respect of that installment. In the above 

example, if the taxpayer can establish that $800 of the $1, 000 wag 
withheld during the first three months of the taxable year, such $800 
will be considered as a payment on the installment due April 15. 

10. Q. How is the addition to the tax computed in the case of an 
underpayment? 

A. Tlie amount of addition to the tax is computed at the rate of six 
percent a year on the amount of the underpayment for the period from 
the installment date when the underpayment arises until the date paid 
or the date prescribed for filing' the Form 1040 return for the taxable 
year, whichever date is the earlier. 

11. Q. If I should move from the district in which I filed my 
original declaration on Form 1040 — ES, ~here should I make install- 
ment payments and file amendments to my original declaration& 

4. . Ii you move from the district in which you filed your original 
declaration, you should continue to make installment payments or 
file amendments of this declaration with the District Director with 
v;horn you filed your original declaration. Provision is made for you 
to show on your Form 1040 return the District Director's ofiice to 
which you paid the aniounts claimed as a credit on account of esti- 
niated tax paid. 

PROBLEMS AFFECTING MEiiIBERS OF PARTNERSEIPS 

12. Q. I am a member of a partnership in which profits and losses 
are sliared according to a ratio prescribed in the partnership agree- 
ment. Both the partnership return and my return are made on the 
basis of a calendar year. What amount, if any, of the income of the 
partnership should I take into account for the purpose of filing a 
cle'claration of estimated tax on April 15& 

A. You should take into account your distributive share of the part- 
nership's estimated income for 1955. As in the case of all other indi- 
vidual taxpayers, you are entitled to use any method of computation 
described in the answer to question 2. However, ityou use the third 
or fourth method described in the answer to that question, you must 
take into account in cletermining the amount of your taxable income 
for the months preceding the month in which the installment date 
falls your distributive share of the partnership incoine for such 
nionths, ivhether or not actually distributed to you in those months. 

13. Q. Assume the same set of circumstances as in the preceding 
uestion, except that I receive guaranteed payments under the partner- 

s iip agreement. What then do I take into account for the purpose of 
deterniining the amount of my estimated tax & 

A. (Euaranteed payments, to the extent determined without regard 
to the in. come of the partnership, are included in gross income of th& 

paitner. Accordingly, you should take into account the total amouiit 
of guaranteed payments to which you are entitled plus any other 
amount of the partnership earnings to which you are also entitled. 

14. Q. I am a, partner in a law firm and I receive a guaranteed pav- 
ment each month determined without regard to the income of tlie 
partnership. Both the partnership return and my return are made oii 
a calendar-year basis. The partnership agreement provides that any 



earnings in excess of guaranteed payments shall be allocated to the 
various partners during the last month of the year. It further pro- 
vides that the allocation is to be made by the senior partner after 
taking into consideration each partner's work during the year. How 
can I use the fourth method discussed in the answer to question 2 to 
determine the amount of my estimated tax to be declared and paid 
by April 15 & 

A. In order for any taxpayer to use this method with certainty, he 
must establish his actual taxable income for the months in his taxa~ble 
year preceding the month in which the installment date falls. Your 
actual taxable income will include both the amount of. guaranteed pay- 
ments and your distributive share of the partnership earnings for the 
months that precede the month in which the installment date falls, 
whether or not your share was actually distributed to you in those 
months. If, prior to the installment date, the partnership in good 
faith furnishes the partners with information enabling them to deter- 
mine their distributive shares of partnership earnings for such months, 
you will be able to use the fourth method with certainty by taking into 
account your distributive share so determined of the actual partner- 
ship earnings for such months and all your other income for those 
months, even though the partnership may later reconsider and fix a 
difi'erent percentage allocation of partnership earnings for the year. 
If, prior to the installment date, the partnership does not furnish you 
with information tliat will enable you to determine your distributive 
share of the partnership earnings for such months, you will be unable 
to use the fourth method with certainty that your installment payment 
will be in an amount sufhcient to relieve you from a possible acldition 
to the tax for underpayment. Under such circumstances, you may 
find it desirable to use the first or second method discussed in the 
answer to question 2. 

15. Q. The partnership oi which I am a member reports income on 
the basis of a fiscal year endin& June 80 while my returns are made on 
the basis of a calendar year. I do not intend to use any of the methods 
discussed in question 2 for tlie purpose of determining my estimated 
tax. What portion of the partnership earnings for the fiscal year 
ending June 80, 1955, and for the fiscal year ending June 80, 1956, 
should I take into account for the purpose of determining the amount 
of my estimated tax for 1955? 

A. You should take into account in connection with your declara- 
tion of estimated tax due April 15. 1955, all of your estimated distribu- 
tive share of the partnership earnings for tlie fiiscal year ending June 
80, 1955, since this amount will be properly reportabie by you in your 
Form 1040 return for 1955. No part of the partnership earnings for 
the fiscal year ending June 80, 1956, should be taken into account, in 
determining the amount of your estimatecl tax for 1955. 

16. Q, . Assume the same circumstances as in question 15 except that 
I intend to use the fourth method cliscussed in tlie answer to question 2 
in determining and paying my estimated tax. What portion of the 

artnership earnings for the fiiscal year ending June 80, 1955, should 
take into account in determining the amount of each installment 

payment & 

A. You should take into account in determining the amount of the 
~'April 15 installment your distributive share of tlie partnersliip eain- 
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ings for the period July 1, 1954, to March 31, 1955; for the June 15 
installment, your distributive share of the partnership earniiigs for 

eriod July 1, 1954, to Mav 81, 1955; and for the Septeinber 15 and, 
anuary 15 installments, your distributive share of the partnership 

earnings for the period July 1, 1954, to June 30, 1955. (Note that in 
deterniining the amount of an installment, you should take into ac. 
count the total amount paid on prior installments. ) 

17. Q. A. ssume the same circumstances as in question 16, except that 
the partnership uses a fiscal year ending January 31. What portion 
of the partnersphip earnings for the fiscal year ending January 31, 1955, 
should I take into account in determining the ainount of the April 15 
installment payment & 

A. You should take into account in determining the amount of the 
April 15 installment payment your distributive share of the partner- 
ship earnings for the period February 1, 1954 to January 31, 1955. 

I'ROBLEIIS AFFECTING BENEI'ICIARIES OF ESTATES AND TRUSTS 

18. Q. I am the beneficiary of a trust. How should I take into 
account distributions of income from the trust in computing my esti- 
mated tax & 

A. You may use any of the methods d. iscussed in the answer to 
question 9 in computing your estimated tax. For the purpose of using 
either of the methods based on actual taxable income, you must take 
into account your distributable share of the trust income (whether 
or not actually distributed) for the months preceding the month in 
which the installment date falls if the trust is one which is required 
to distribute income to you currently. If the trust is not required 
to distribute income to you currently, you will be required to take 
into account only the amounts actually distributed to you during such 
months, 

Where you report income on a calendar-year basis and the trust 
reports on a fiscal-year basis, portions of the trust income should be 
taken into account in deterniining your income at the same time as 
income from a partnership. See the ansivers to questions 15, 16, 
and 17. 

Regulations will be issued under sections 6015, 6078, 6158, and 6654 
of the Internal Revenue Code of 1954. The opportunity to comment 
on the proposed construction of these sections, provided by the Ad- 
ministrative Procedure Act, vill be available when the regulations 
are published as a notice ot proposed rulemaking. 

PART III. — INroRMATION RETURNS 

SUBPART A. — INFORMATION CONCERNING PERSONS SUBJECT To SPECIAL 
PROVISIONS 

SECTION 60N. — RETURNS BY EXEMPT ORGANIZATIONS 

(Also Part II, Section 54; Regulations 118, 
Section 89. 54-1) 

Federal credit unions are recognized as instrumentalities of the 
United States ivitliin the meaning of section 501(c) (1) of the Internal 
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Revenue Code of 1954 (see. 101(15) of the 1989 Code). They are, 
however, required to file annual information returns on Form 990 
since they are not wholly owned by the United States or any agency 
or instrumentalitv thereof within the intendment of section 6088(a) 
of the 1954 Code (sec. 54(f) of the 1989 Code). 

The Bureau of Federal Credit Unions, Department of Health, 
Education, and welfare, periodically furnishes the Internal Revenue 
Service lists of Federal credit unions which have been chartered by it. 
A group ruling and supplements thereto have been issued holding the 
chartered Federal credit unions included in the lists to be entitled to 
exemption from Federal income tax as instrumentalities of the United 
States within the meaning of section 501(c) (1) of the Code of 1954, 
which corresponds to section 101(15) of the Code of 1989. As pro- 
vided in these rulings, the Federal credit unions included in the lists 
are required to file annual information returns on Form 990. 

Rev. Rul 55-871e 
(Also Section 401. ) 

Section 6088 of the Internal Revenue Code of 1954 provides, in 
eRect& that every organization, with certain exceptions, exempt fiom 
taxation under section 501(a) of the Code, shall file an annual return 
stating specifically the items of gross income, receipts, disbursements, 
and other information. These returns are required to be filed on or 
before the 15th day of the 5th month following the close of the annual 
accounting period. 

Pursuant to the authority contained in section 6081(a) of the Code, 
employees' trusts qualified under section 401(a) of the Code and ex- 
empt under section 501(a), with annual accounting periods beginning 
after December 81, 1958, and ending on or before May 81, 1955, are 
granted an extension of time until November 15, 1955, in which to 
file Form 990 — P, U. S. Return of Employees' Trust Described in 
Section 401(a) and Exempt Under Section 501(a) of the Internal 
Revenue Code of 1954. 

PART IV. — SIGNING AND VERIFYING OF RETURNS AND OTHER DOCUMENTS 

SECTION 6065. — VERIFICATION OF RETURNS 

Rev. Paul. 55 — 149 

If a return is prepared for a. taxpayer by a person (s) or a firm (in- 
cluding partnerships, corporations, etc. ), the individual or firm 
responsible for such preparation shall complete the statement of veri- 
fication provided on the income return forms in the following manner: 

(a) if the person, (or persons) responsible for the preparation 
of the return is an individual acting in his own capacity, the 
statement of verification shall be signed by such individual; 

*Based on IR News Release No. IR-109, dated March 28, 1955. 
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(b) if a firm is responsible for the preparation of the return, 
the statement of verification shall be signed with the firm name. 
However, if the firm name is stamped or typed, it should be fol- 
lowed by the signature of a person authorized to sign the verifica- 
tion on behalf of the firm. The firm may authorize any OKcer, 
member, or emplovee to sign the verification. 

Such verification is not required if the actual preparation of the 
return is a regular and usual incident of the employment of one reg- 
ularly and continuously employed for full time by the person for 
whom the return is made (such as a clerk, secretary, bookkeeper, etc. ). 

PART V. — TiME FOR FILING RETHRNs AND OTHER DocuMENTs 

SECTION 6072. — TIME I OR FII. INO INCOME TAX 
RETURNS 

Rev. Rul, 55-108 (Also Section 1501. ) 
(A. iso Part II, Section 53; Regulations 118, 

Section 39. 53-1. ) 
The District Director of Internal Revenue may prescribe a date for 

filing the short taxable year return of a dissolved subsidiary corpora- 
tion to correspond with the due date of the return of the common 
parent corporation where the short period return of the subsidiary 
is not delinquent and where the snbsidiary may elect to or is 
required to be included in a consolidated return. The aniount of 
tax paid ul&on the basis of the return of the subsidiary will be con- 
sidered as having been paid by the common parent corporation. 

Advice has been requested whether a subsidiary corporation on the 
calendar year basis which was dissolved and merged into its parent 
corporation on March 31, 1954, and ivhich had been granted a 6-months 
extension of time to December 15, 1954, in which to file its short period 
return niay (1) receive a further extension of time in which to file 
its return, or (2) if the return is filed on December 15, 1954, whether 
the subsidiary is required to be included in a consolida'ted return for 
the calendar year 1954. 

In the instant case, the subsidiary filed a tentative return on tune 15, 
1054, and that date paid one-half of its estiinated tax, and paid the 
balance on September 15, 1054. 

Section 30. 53 — 1(4) of ~Regulations 118, promulgated under section 
53 of the Internal Revenue Code of 1039 which is the counterpart of 
section f&081 of the 1054 Code, provides that in the case of any return 
for a fractional part of a year, the District Director of Internal 
Jievenue may, upon a showing by the taxpayer of unusual circum- 
stances, prescribe a later time for the. filing of the return. The term 
"unusu~al circumstances" is construed to include the situation where a 
subsIdiary has been merged into the common parent before the end of 
the taxable year of the p~arent and it is not known at that time whether 

consolidated return will be filed by the aSliated group. 
Section 1501 of the Internal Revenue Code of 1054 provides that 

in the case of a corporation which is a member of an aAiliated group 
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for a fractional part of the year, the consolidated return shall include 
the income of such corporation for such part, of the year as it is a 
member of the aPi]iated group. If the afiiliated group has and elects 
to exercise the privilege of making a consolidated return, the privilege 
must be exercised at the time ot making the return of the common 
parent corporation. In the case of a calendar year taxpayer, the 
return shall be filed on or before March 15, or such later time ~as is 
prescribed bv the District Director. 

Accordingly, the District Director may prescribe a date for filing 
the short taxable year return of a dissolved subsidiary corporation 
to correspond with the due date of the return of the comnion pai ent 
in a case where the return of the subsidiary is not delinquent and where 
the subsidiary may elect to or is required to be included in a con- 
solidated return. The amount of tax paid upon tlie basis of the return 
of the subsidiary will be considered as having been paid by the common 
parent corporation, 

PART VI. — EXTENSION OF TIME FOR FILING RETURNS 

SECTION 6081. — EXTENSION OF TIME FOR FII INO 
RETURNS 

(Also Section 1501. ) Rev. Rul. 55-174"' 

The time for filing consolidated returns for taxable years ending 
on or after Deceruber 81, 1954, but before June 80, 1955, is extended 
to September 15, 1955. 

1. Pursuant to the authority contained in section 6081(a) of the 
Internal Revenue Code of 1954, the time for filing the return for a 
taxable year ending on or after December 81, 1954, but before June 
80, 1955, by a corporation which is a member of an afliliated group 
having the privilege of making a consolidated return for such tax- 
able year uiider section 1501 of the Internal Revenue Code of 1954 
is hereby extended to September 15, 1955. 

2. Requests for an additional extension of time for filing such 
return beyond that set forth in paragraph 1, to ivhich a taxpayer may 
be entitled under section 6081 (a) or (b), should be addressed to the 
District Director of Internal Revenue for the district in which the 
consolidated return will be filed. 

3. The extension of time granted in paragraph (1) of this Revenue 
Ruling shall not be construed as an extension of tiine for payinent of 
tax nor as a waiver of liability for interest on any ainount of tax due 
and unpaid as provided by law. 

Rev. Rul. 55 — 262) 

Fiduciaries of. estates and trusts are hereby granted an extension of 
time up to and including May 16, 1955, for filing nontaxable returns 

«Ociuiuauy issued as IR-Circular No. 55-2:&. dated March 14. Ieo5. 
tOrigiually issued as IX News Kelease No. IX-111, dated April 13, 1055. 
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on Form 1041, U. S. Fiduciary Income Tax Return, for taxable years 
ending on December 81, 1954. This extension applies only if the 
return contains, or has attached to it, a statement that the bene- 

ficiaries or other distributees of the estate or trust were apprised on 

or before April 15, 1955, of their distributive shares of income of 
the estate or trust. 

Date interest will commence to run on additional tax due to the 

change in law provided by section 7851(a) (1) (D). See Rev. Rul, 
55 — 22 page 198. 

SUBCHAPTER B. — MISCELLANEOUS PROVISIONS 

SECTION 6108. — PUl3LICITY OF RETURNS AND LISTS OF 
TAXPAYERS 

26 CFR 801. 6108(a)-101: Inspection of returns 
by committees of Congress other than those 
enumerated in section 6108(d) of the Internal 
Revenue Code of 195. 

T. D. 6182 

TITLE 26 — INTERNAL REVENUE, 1954. — CHAPTER I, SUBCHAPTER F, PART 801. — 
PROCEDURE AND ADMINISTRATION 

Inspection of certain returns by committees of Congress other 
than those ennumerated in section 6103 (d) of the Internal Revenue 
Code of 1054. 

TRKASURT DEPARTMENT~ 
Washington 85, D. C. 

To Ogcers and L&'rnp toyees of the Internal Revenue Service and Others 
G oncerned: 

Sec. 801. 6108(a) — 101. INsPEcTIGN oI' RETURNs nv CoMMITTEEs OF 

CoNGRKss OTHER THAN THosE ENUMERATED IN SEGTIoN 6108(d) OF 

THE INTERNAL RKvENUE CoDE or 1954. — (a) (1) Pursuant to the pro- 
visions of section 6108(a) of the Internal Revenue Code of 1954 (68A 
Stat. 758, 26 U. S. C. 6108(a) ), any return with respect to income, 
estate, or ~oift tax imposed by the Internal Revenue Code of 1954 shall 

be open to inspection by any committee of the Congress, or any sub- 

committee of a committee of the Congress, specially authorized to 
inspect such returns by an Executive order issued under tlie afore- 
mentioned statutory provisions on or after the date of the approval 
of this Treasury Decision. Such inspection shall be subject to the 
conditions and restrictions imposed. by the Executive order and the 
rules and regulations hereinafter prescribed. 

(2) Only such of the aforementioned returns as are specified in a 

resolution adopted by the committee in accordance with the rules of 
tlie appropriate house of the Congress then applicable to the reporting 
of a measure or recommendation from such committee shall be open 
to inspection. Such resolution shall set forth the names and addresses 
of the t xpayers whose returns it is necessary to inspect and the ta&. 
able periods covered by the returns. The inspection of returns 
authorized in this section may be made by the conimittee of tlie Con. 
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gress, or the subcommittee of a committee of the Congress, authorized 
as provided in subparagraph (1) of this paragraph, acting directly as 
a committee or as a subcommittee, or by or thr~ough such examiners or 
agents as such committee or subcolnmittee may designate or appoint in 
its written request hereinafter mentioned. Upon written request by 
the chairman of such committee or of such subcommittee to the Secre- 
tary of the Treasury, giving the names and addresses of the taxpayers 
whose returns it is desired to inspect and the taxable periods covered 
by the returns and stating that the resolution hereinbefore mentioned 
with respect to the inspection of such returns has been duly adopted 
by such committee or by the committee under which such subcommittee 
functions, the Secretary or any o6icer or employee of the Department 
of the Treasury, with the approval of the Secretary, shall furnish 
such committee or subcommIttee with any data relating to or con- 
tained in any such return or shall make such return available for 
inspection by such committee or subcommittee or'by the examiners 
or agents designated or appointed by such committee or subcommittee. 
Such data shall be furnished, or such return shall be made available 
for inspection, in an o[[ice of the Internal Revenue Service. Any in- 
formatIon thus obtained by such committee or subcommittee shall be 
held confidential: Provided, hotoever, That any portion thereof rele- 
vant or pertinent to the purpose of the investigation may be submitted 
by the investigating committee to the appropriate house of the 
Congress. 

(6) This section shall not be applicable to any committee author- 
ized by section 6108(d) of the Internal Revenue Code of 1954 to 
inspect returns. 

(b) Because this Treasury Decision constitutes a general statement 
of policy and establishes a rule of Departmental practice and pro- 
cedure, it is found that it is unnecessary to issue this Treasury De- 
cision with notice and public procedure thereon under section 4(a) 
of the Administrative Procedure Act, approved June 11, 1946, or 
subject to the effective date limitation of section 4(c) of that Act. 

(c) This Treasury Decision shall be eQ'ective upon its filing for 
publication in the Federal Register. 

6, M. HIIMFHRKYq 
Secretary of the Treasury. 

Approved: May 6, 1955, 
DWIGIIT D. EISKNIIOWKR& 

THK AVIIITK HoUsK. 

(Filed with the Division of the Federal Register May 3, 1055, 5: 02 p. m. ) 

EXECUTIVE ORDER 10606 

(Also Part II. ) 
Inspection of income, excess-profits, declared value excess-proQts, 

capital-stock, estate, and gift tax returns by the Senate Committee 
on Government Operations. 

Bv virtue of the authority vested in me by sections 55(a), 508, 608, 
729ca), and 1204 of the Internal Revenue Code of 1969 (56 Stat. 29, 



$ 6103(a). ] 144 

111, 171; 54 Stat. 989, 1008; 55 Stat. 722; 26 U. S. C. 55 (a) 508, 603, 
729(a), and 1204), and by section 6103(a) of the Internal Revenue 
Code of 1954 (68A ~Stat. 753; 26 U. S. C. 6103 (a) ), it is hereby ordered 
that any income, excess-profits, declared value excess-profits, capital 
stock, estate, or gift tax return for the years 1945 to 1954, inclusive, 
shall, during theEighty-fourth Congress, be open to inspection by the 
Senate Coinmittee on Government Operations, or any duly authorized 
subcommittee thereof, in connection with its studies of the operation 
of Government activities at all levels with a view to determming its 
economy and efficiency, in accordance and upon compliance with the 
rules and regulations prescribed by the Secretary of the Treasury in 
the Treasury Decisions, relating to the inspection of returns by cer- 
tain committees of. the Congres~s, approved by me this date. 

This Executive order shall be effective upon its filing for publication 
in the Federal Register. 

DWIGIIT D. EISENHOWER. 
THE WHITE HOIISEy 

May 8, 1955. 
(Filed with the Division of the Federal Register May 3, 1955, 5: 02 p. m. ) 

EXECUTIVE ORDER 10607 

(Also Part II. ) 
Inspection of income, excess-props, declared-value excess-proQts, 

capital-stock, estate, and gift tax returns by the Committee on Gov- 
ernment Operations, House of Representatives. 

By virtue of the authority vested in roe by sections 55(a), 508, 603, 
729(a), and 1204 of the Internal Revenue Code of 1989 (58 Stat. 29, 
111, 171; 54 Stat, 989, 1008; 55 Stat. 722; 26 U. S. C. 55 (a), 508, 603, 
729(a), and 1204), and by section 6103(a) of the Internal Revenue 
Code of 1954 (68A Stat. 753; 26 U. S. C. 6103 (a) ), it is hereby ordered 
that any income, excess-profits, declared-value excess-profits, capital- 
stock, estate, or gift tax return for any period to and including 1954, 
shall, during the Eighty-fourth Congress, be open to inspection by the 
Committee on Government Operations, House of Representatives, or 
any duly authorized subcommittee thereof, in connection with its 
studies of the operation of Government activities at all levels with a 
view to determining the economy and efficiency of the Government, 
such inspection to be in accordance and upon compliance with the rules 
and regulations prescribed by the Secretary of the Treasury in the 
two Treasury Decisions, relating to the inspection of returns by com- 
mittees of the Congress, approved by me this date. 

This order shall be efi'ective upon its filing for publication in the 
Federal Register. 

DWIGHT D. EISENHOWER. 
TIIE WHITE HousE, 

May 3, 1955. 
(Filed with the Division of the Federal Register May 3, 1955, 5: 02 p. m. ) 
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CHAPTER 63. — ASSESSMENT 

SUBCHAPTER A. — IX GKl!fKBAL 

SECTION 6201. — ASSESSMENT AUTHORITY 

26 CFR 301. 6201 — 1: Assessment authority. 
(Also Sections 6301, 6402, 6404; 26 CFR 

301. 6301 — 1, 301. 6402-1, 301. 6404 — 1. ) 

T. D. CI 19 

TITLE 26 — INTERNAL RZVENI. L'. — CIIAPTLra I, SUBCHAPTER Ii', PART 301 

Regulations under chapters 63, 64, and 65 of the Internal Revenue 
Code of 1054, relating to assessmi nt, collection, abatements, credits. 
and refunds, 

AssESSMENT 

IIV QENEEAL 
Sec. 
301. 6201 
301. 6201-1 
301. 6202 

Statutory provisions; assessment authority. 
Assessment authority. 
Statutory provisions; establishment by regulations of mode or time 

of assessment. 
Statutory provisions; method of assessment. 
1!Iethod of assessment. 
Statutory provisions; supplemental assessments. 
Supplemental assessment. 
Statutory provisions; spenial rnles applicable to certain employ- 

ment taxes. 
Special rules applicable to certain employment tares. 
Statutory provisions; cross references. 

301. 6203 
801. 6203-1 
301, 6204 
301. fi204-1 
301. 6200 

301 . fi205-1 
301. 6206 

TREASIIRV DEPAPTMENTi 
OFFICE OF Co&IMISSIONzR or INTERNAI, RzvzNIIz, 

TVashington 85, D. C. 
To Officers and Em ptoyees of the Interna/ Tteffenfje 8ervice and Others 

Concerned: 
On December 11, 1954, there vvas published in the Federal Register 

(19 F. R. 8457) a notice of proposed rule making regarding regula- 
tions under chapter 63, relating to assessment, chapter 64 (except sec- 
tion 6316), relating to collection, and chapter 65. relatino' to abate- 
ments, credits, and refunds, of the Internal Revenue Cocfe of 1954. 
On December 15, 1954, a correction notice making four changes in the 
proposed regulations divas published in the Federal Register (19 F. R. 
8580). After consideration of all relevant matter presented by in- 
terested parties regarding the rules proposed, the following regula- 
tions are hereby adopted. 

DEFICIENCV PROCEDUBES 

301. 6211 
301. 6211 — 1 
301. 6212 
301. 6212-1 
301. 6213 

301. 6213-1 
301. 6214 

Statutory provisions; definition of a deficiency. 
Deficiency defined. 
Statutory provisions; notice of deficiencv. 
ixotice of deficiency. 
Statutory provisions; restrictions applicable to deficiencies; petition 

to Tax Court. 
Restrictions applicable to deficiencies; petition to Tax Court. 
Statutory provisions; determinations by Tax Court. 
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Sec. 
801. 6215 Statutory provisions; assessment of deficiency found by Tax Court. 
301. 6215-1 Assessment of deficiency found by Tax Court. 
301. 6216 Statutory provisions; cross references. 

COLLECTION 

GENERAL PROVISIONS 

801. 6801 
801. 6801-1 
801. 6802 
801. 6802-1 

801. 6808 
801. 6808-1 
801. 0804 

Statutory provisions; collection authority. 
Collection authority. 
Statutory provisions; mode or time of collection. 
I se of I&'ederal reserve banl-s and authorized commercial banks iu 

connection with the payment of certain employment and excise 
taxes. 

Statutory provisions; notice and demand for tax. 
Notice and demand for tax. 
Statutory provisions; collection under the Tariff Act. 

801. 6811 
801. 6)811-1 
801. 6812 

801. 6812-1 

801. 6312 — 2 

80L 6818 
801. 6318-1 
801. 6814 
801. 6814-1 
80L6315 
801. 6815 — 1 
80L6316 

RECEIPT OF PAYMENT 

Statutory provisions; payment by check or money order. 
Payment by check or money order. 
Statutory provisions; payment by United States notes and certifi- 

cates of indebtedness. 
Treasury nertificates of indebtedness, Treasury notes, and Treasury 

bills acceptable in payment of internal revenue taxes or stamps. 
Certain Treasury savings notes acceptable in payment of certain 

internal revenue taxes. 
Statutory provisions; fractional parts of a cent. 
Fractional parts of a cent. 
Statutory provisions; receipt for taxes. 
Iteceipt for taxes. 
Statutory provisions; payments of estimated income tax. 
Payments of estimated income tax. 
Statutory provisions; payment by foreign currency. 

801. 6821 
801. 6821-1 
801. Gi822 
801. 6828 

801. 6828-1 

30L 6824 
801. 6824-1 

301. 6325 
801. 682. i-l 
801. 6326 

LIEN FOR TAXES 

Statutory provisious; lien for taxes. 
Lien for taxes. 
Statutory provisions; period of lien. 
Statutory provisions; validitv against mortgagees, pledgees, pur- 

chasers, and judgment creditors. 
Validity of lien a ainst mortgagees, pledgees, purchasers, and judg- 

n)ent creditors. 
Statutory provisions; special liens for estate and gift taxes. 
Special liens for estate and gift taxes; personal liability of trans- 

f crees a nd, others. 
Statutory provisions; release of lien or partial discharge of property. 
Ilelease of lien or partial discharge of property. 
Statutory provisions; cross references. 

801. 6881 
801. 6881-1 
801. 6882 
801. 6382 — 1 
801. 6888 
80L6388 — 1 
801. 6834 
801. 688)4 — 1 
801. 6885 
80L6885 — 1 
801. 6886 
301. 6:i80-1 
80k 6337 

SEIZCBE OI' PROPERTY FOB COLI. ECTION OF TAXES 

Statutory provisions; levy and distraint. 
I. evy and distraint. 
Statutory provisions; surrender of property subject to levy. 
Surrender of property subject to levy. 
Statutory provisions; production of bool-s. 
Production of boolrs. 
Statutory provisions; property exempt from levy. 
Property exempt fron) levy. 
Statutory provisions; sale of seized property. 
Sale of seized property. 
Statutory provisions; sale of perishable goods. 
Sale of perishable goods. 
Statutory provisions; redemption of property. 
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Sec. 
801, 6887-1 
801. 6888 
801. 6888-1 
801. 6889 

801. 6889 — 1 

801. 6810 
801. 6340-1 
801. 6841 
801. 6841-1 
801. 6842 
801. 6842 — 1 
801. 6848 
801. 6848 — 1 
80L 6344 

801. 6401 
801. 6401 — 1 
801. 6402 
801. 6402 — 1 
801. 6402 — 2 
801. 6402 — 8 
301. 6402-4 
801. 6402 — 5 
801. 6402 — 6 

801. 6402-7 

801. 6408 
801. fi408-1 
801. 6404 
301. 6404 — 1 
301. 6405 
301. 640D — 1 
301. 6406 

801. 6407 
801. 6407-1 

Redemption of property. 
Statutory provisions; certificate of sale; deed of real property. 
Certificate of sale; deed of real property. 
Statutory provisions; legal effect of certilicate of sale of personal 

property and deed of real property. 
Legal effect of certificate of sale of personal property and deed of 

real property. 
Statutory provisions; records of sale. 
Records of sale, 
Statutory provisions; expense of. levy and sale. 
Expense of levy and sale. 
Statutory provisions; application of proceeds of levy. 
Application of proceeds of levy. 
Statutory provisions; authority to release levy. 
Authority to release levy. 
Statutory provisior. s; cross references. 

ABATEIIENTS& CREDITS& AND REFUNDS 

PROCEDURE IN GENERAL 

Statutory provisions; amounts treated as overpayments. 
Amounts treated as overpayments. 
Statutory provisions; authority to make credits or refunds. 
Authority to make credits or refunds. 
Claims for credit or refund. 
Special rules applicable to income tax. 
Payments in excess of amounts shown on return. 
Claim for payment of judgment obtained against district director. 
Claim for payment of judgment obtained in United States district 

court against the United States. 
Claim for payment of judgment obtained in the Court of Claims 

against the United States. 
Statutory provisions; overpayment of installment. 
Overpayment of installment. 
Statutory provisions; abatements. 
Abatements. 
Statutory provisions; reports of refunds and credits. 
Reports of refunds and credits. 
Statutory provisions; prohibition of administrative review of de- 

cisions. 
Statutory provisions; date of allowance of refund or credit. 
Date of allowance of refund or credit. 

RULES OF SPECIAL RPPLIC&ITION 

801. 6411 
801. 6411 — 1 
801. 6412 
801. 6412 — 1 
801. 6418 

801. 6418-1 
30L6414 
801. 6414-1 
801. 6415 

801. 6415 — 1 
801. 6416 
801. 6416-1 
801. 6417 
801. 641 7 — 1 
301. 6418 
301. 6418 — 1 
801. 6419 
801. 6419 — 1 
301. 6420 

Statutory provisions; tentative carryback adjustments. 
Tentative carryback adjustments. 
Statutory provisions; floor stock refunds. 
Floor stocks refunds. 
Statutory provisions; special rules applicable to certain employment 

taxes. 
Special rules applicable to certain employment taxes. 
Statutory provisions; income tax withheld. 
Income tax withheld. 
Statutory provisions; credits or refunds to persons who collected cer- 

tain taxes. 
Credits or refunds to persons who collected certain taxes 
Statutory provisions; certain taxes on sales and services. 
Certain taxes on sales and services. 
Statutory provisions; coconut and palm oil, 
Coconut and palm oil. 
Statutory provisions; sugar, 
Sugar. 
Statutory provisions; excise tax on wagering. 
Excise tax on wagering. 
Statutory provisions; cross references. 
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EFFECTIVE DATE AND RELATED PROVISIONS 
See. 
801. 7851 Statutory provisions; applicability of revenue laws. 

AUTHORITY: II I) 301. 6201 to 801. 7851 issued under sec. 7805, 68A Stat, 917; 26 
U. S. C. 7805. 

ASSESSIIENT 

IN GENERAL 

SEO. 801. 6201. S'rA'rUTCRY PaovIsICNS; ASSEssMENT AUTHCRITY. 

SEc. 6201. AssESSMENT AUTHCRITY. 

(a) Authority of Becretary or delegate. The Secretarv or his delegate is 
authorized and required to make the inquiries, determinations, and assessments 
of all taxes (including interest, additional amounts, additions to the tax, and 
assessable penalties) imposed by this title, or accruing under any former internal 
revenue law, which have not been duly paid ty stamp at the time and in the 
manner provided by law. Such authority shall extend to and include the 
following: 

(1) Tax'es shotcn on return. — The Secretary or his delegate shall assess all 
taxes determined by the taxpayer or by the Secretary or his delegate as to which 
returns or lists are made under this title. 

(2) Unpaid taxes payable by stamp. 
(A) Omitted. stamps. — Whenever any article upon which a tax is required 

to be paid by means of a stamp is sold or removed for sale or use by the manu- 
facturer thereof or whenever any transaction or act upon which a tax is required 
to be paid by means of a stamp occurs without the use of the proper stamp, it 
shall be the duty of the Secretary or his delegate, upon such information as he 
can obtain, to estimate the amount of tax which has been omitted to be paid 
and to make assessment therefor upon the person or persons the Secretary or 
his delegate determines to be liable for such tax. 

(B) Check or money order not duly paid, . — In any case in which a check or 
money order received under authority of section 6811 as payment for stamps is 
not duly paid, the unpaid amount may be immediately assessed as if it were a 
tax imposed by this title, due at the time of such receipt, from the person who 
tendered such check or money order. 

(8) Erroneous income tas: prepayment credits. — If on any return or claim for 
refund of income taxes under subtitle A there is an overstatement of the credit 
for income tax withheld at the source, or of the amount paid as estimated income 
tax, the amount so overstated which is allowed against the tax shown on the 
return or which is allowed as a credit or refund may be assessed by the Secretary 
or his delegate in the same manner as in the case of a mathematical error appear- 
ing upon the return. 

(b) Estimated income taa. — No unpaid amount of estimated tax under section 
6158 or 6154 shall be assessed. 

(c) Compensation of child. — Any income tax under chapter 1 assessed against 
a child, to the extent attributable to amounts includible in the gross income of 
the child, and not of the parent, solely by reason of section 73 (a), shall, if not 
paid by the child, for all purposes be considered as having also been properly 
assessed against the parent. 

(d) Deficiency proceedings. — For special rules applicable to deQciencies oi 
income, estate, and gift taxes, see subchapter B. 

SEc. 801. 6201 — 1, Asssss&IENT AUTHoRITY — (a) In general. — The District Di- 
rector is authorized and required to make all inquiries necessary to the deter- 
minations and assessments of all taxes imposed by the Internal Revenue Code of 
1954 or any prior internal revenue law. He is further authorized and required 
to make the determinations and the assessments of such taxes. IIowever, cer- 
tain inquiries and determinations are, by direction of the Commissioner, made 
by other officials, such as Assistant Regional Commissioners. The term "taxes" 
includes interest, additional amounts, additions to the taxes, and assessable 
Ilenalties. The authority of the District Director to make assessments includes 
the following: 

(1) Tages shozcn on return. — The District Director shall assess all taxes deter. 
mined by the taxpaver or by the District Director and disclosed on a return or 
list. 

(2) Unpaid taxes payable by stamp. (i) If without the use of the proper 
stamp: 
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(a) Any article upon which a tax is required to be paid by means of a stamp is 
sold or removed for sale or use by the manufacturer thereof, or 

(b) Anv transaction or act upon which a tax is required to be paid by means 
of a stamp occurs: 
the District Director, upon such informatiou as he can obtain, must estimate the 
amount of the tax which has not been paid aud must make assessment therefor 
upou the person the District Director deternlines to be liable for the tax. How- 
ever, th' District Director may not assess any tax which is payable by stalnp 
unless the taxpayer tails to pay such tax at the time and in the manner provided 
by law or regulations. 

(ii) If a taxpayer gives a check or money order as payment for stamps but 
the check or money order. is not paid upon presentmeut, then the District Di- 
rector shall assess the amount of the checl- or. money order a ainst the taxpay& r 
as if it were a tax due at the time the checlr or money order was received by 
the District Director. 

(3) Erroneous income tax prepayment credits. — If the amount of income tax 
withheld or the amoullt of estimated iucome tax paid is overstated by a taxpayer 
on a return or on a claim for refund, the amount so overstated which is allowed 
against the tax shown on the return or which is allowed as a credit or refund 
shall be assessed by the District Director in the same manner as in the ease of a 
nlathematical error on the return. See section 6213(b) (1), relating to excep- 
tions to restrictions on assessment. 

(D) Estimated income tax. — The District Director shall not assess any amount 
of estimaterl income tax required to be paid under section 6153 or 6154 which is 
unpaid. 

(c) Compensation of child. — Any income tax assessed against a child, to tbe 
extent of the amount attributable to income included in the gross incolne of the 
child solely by reason of section 73(a) or the corresponding provision of prior 
law, if not paid by the child, shall, for the purposes of the income tax imposed 
by chapter 1 (or the corresponding provisions of prior law), be considered as 
having also been properly assessed against the parent. In any case in which 
the earnings of the child are included in the gross income of the child solely 
by reason of section 73(a) or the corresponding provision of prior law, the 
parent's liability is an amount equa! to the amount by which the tax assessed 
against the child (and not paid by him) has been increased by reason of the 
inclusion of such earnings in the gross income of the child. Thus, if for the 
calendar year 1054 the child has income of $1, 000 from investments and of $3, 000 
for services rendered, and the latter amount is includible in the gross income 
of the child under section 73(a) and the child has no wife or dependents, the tax 
liability determined under section 8 is $625. If the child had only the invest- 
ment income of $1, 000, his tax liability would be $62. If the tax of $625 is 
assessed against the child, the difference between $625 and $62, or $568, is the 
amount of such tax which is considered to have been properly assessed against 
the parent, if not paid by the child. 

SEc. 801. 6202. STATUTGRY PRovIsI0Ns l EsTABLIsHME'VT BY REGULATI0N8 GF 
MODE OR TIME OF ASSESSMENT. 

SEc. 6202. EBTABLISHMKNT BY RKGULATIGNs oF MQDE QR TIME QF AssEssMKNT. 
If the mode or time for the assessment of any internal reveuue tax (includin, 

interest, additional amounts, additions to the tax, and assessable penalties) is 
not otherwise provided for, the Secretary or his delegate may establish the 
same by regulations. 

SEc. 301. 6203. STATUTGRY PaovlsIDNs! METHGD 0F AssEssMENT. 

Sec. 6203. METHoD oF AssEsMKNT. 
The assessment shall be made by recording the liability of the taxpayer in the 

ofhce of the Secretary or his delegate in accordance with rules or regulations 
prescribed bv the Secretary or his delegate. Upon request of the taxpayer, the 
Secretary or his delegate shall furnish the taxpayer a copy of the record of the 
assessment. 

SEc. 801. 6203-1. METHon oF AsszssAIKNT. 
The District Director shall appoint one or more assessment officers, and the 

assessment shall be made by an assessment ofhcer si ming the summary record 
of assessment. The summary record, through supporting records, shall provide 
identification of the taxpaver, the character of the liability assessed, the taxable 
period if applicable, and tbe amount of the assessment. The amount of the 
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assessment shall in the case of tax shown on a return by the taxpayer, be the 
amount so shown, and in all other eases the amount of the assessment shall be 
the amount shown on the supporting list or record. The date of the assessment 
is the date the summary record is signed by an assessment officer. If the tax; 
payer requests a copy of the record of assessment, the District Director shall 
furnish the taxpaver a copy of the pertinent parts of the assessment which set 
forth the name of the taxpayer, the date of assessment, the character of the 
liability assessed, the taxable period, if applicable, and the amounts assessed'. 

Szc. 801. 6204. STATUTCBY PBovrsICN; SUPPLEMENTAL AsszssMKivTs. 

SKC. 6204. SUPPLEMENTAL ASSESSMKNT. 

(a) Ce11erat rulc. — The Secretary or his dele„ate may, at any time rvithin the 
period prescribed for assessment, make a supplemental assessment whenever it 
is ascertained tint any assessment is iniperfect or incomplete in airy material 
respect. 

(b) Restrietiorrs on assessmeat. — For restrictions on assessment of deficiencies 
in income, estate, and gift taxes, see section 6218. 

Szc. 801. G204-1. SUPPLEMENTAL AsszssMKN'r. — If any assessment is incomplete 
or incorrect in any material respect, the District Director, subject to the restrir- 
tions with respect to the assessment of deficiencies in income, estate, and gift 
taxes, and subject to the applicable period of limitation, may make a supple- 
mental asscssnient for the purpose of correcting or completing the original 
assessment. 

Szc. 801. 0205. STATUTCBY PRovlsICNs; SPEcIAL RULKs APPLIcABLE To CERTAIN 

EMPT oYMKNT TAxzs. 

Szc. 6205. SP 'cIAL Rrrtzs APPLIcABLE To cERTAIN EMPI CYMKNT TAxzs. 
(a) Adjastmcut of taa. 
(1) Cenerat rule. — If less than the correct amount of tax imposed by section 

8101, 8111, 8201, 8221, or 8402 is paid with respect to any payment of wages or 
conipensation, proper adjustments, with respect to both the tax and the amount 
to he deducted, shall be made, without interest, in such manner and at such times 
as the Secretary or his delegate may by regulations prescribe. 

(2) United States as employer. — For purposes of this subsection, in the case of 
reruuneration received from the United States or a wholly owned instrumentalitv 
thereof durin any calendar year, each head of a Federal agency or instrumen- 
tality who malres a return pursuant to section 8122 and each agent, designated 
by the head of a Federal agency or instrumentality, who ~akes a return pur- 
suant to such section shall be deeined a separate employer. 

(li) Under payments. — If less than the correct amount of tax imposed by section 
8101, 8111, 8201, 8221, or 8402 is paid or deducted with respect to any payment 
of wages or compensation and the unrlerpayment cannot be adjusted under sub- 
section (a) of this section, the amount of the underpayment shall be assessed 
and collected in such manner and at such times (subject to the statute of limita- 
tions properly applicable thereto) as the Secretary or his delegate may by regu- 
lations prescribe. 

Szc. 801. 6205 — I. Svzcrbt, PUrzs APPrrcbzrE To CzRTAIN EMPIoYMENT TAxzs. 
For regulation- under this sectiou, see the Eniployrneut Tax Regulations (Pt. 81 
of tlris chapter). 

SFC, 801. 6206. STATUTOPY Pzovisrozs; Caoss RcrzRKNczs. 
Szc. G200. Caoss REFERENcLs. 
(1) For prohibition of suits to restrain assessment of any tax, see Section 

7421. 
(2) For prohibition of assessment of taxes against insolvent banks, see sec- 

tion 7507. 
(8) For assessment where property subject to tax has been sold in a distraint 

proceeding without the tax having been assessed prior to such sale, see sec 
tion 6842. 

(4) For assessment in case of sale or removal of tobacco, snuff, cigars, and 
cigarettes without the use of proper stamps, see section 5708(d); 

(5) For assessment in ease of distilled spirits removed from place where dis- 
stilled and not deposited in bonded warehouse, see section 5006(c). 

(6) I~ or assessment in case of certain spirits subject to excessive leakage, s« 
section 5000(b). 
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(7) For assessment of deficiencies in production of distilled spirits, see sec- 
tion 5007(e) (1). 

(8) lcor period of limitation upon assessment, see chapter 66. 
(9) For assessment under the provisions of the Tariff Act of 1980 of the taxes 

imposed by section 4501(b), and subchapters A, B, C, D, and E of cliapter 88, see 
sections 4504 and 4601, respectively. 

DEFICIENCY PROCEDURES 

SEc. 801. 6211. STATUTORx Paovisiozs; DEFINITIoN oF A DEFiciENcz. 

SEC. 6211. DEFINITION OF A DEFICIENCY. 
(a) In gcncruf. For purposes of this title in the case of income, estate, and 

gift taxes, imposed bv subtitles A and B, the term "deficiency" means the amount 
by which the tax imposed by subtitles A or B exceeds the excess of: 

(1) The sum of: 
(A) The amount shown as the tax by the taxpayer upon his return, if a return 

was made by the taxpayer and an amount was shown as the tax by the taxpayer 
thereon, plus 

(8) The amounts previously assessed (or collected without assessment) as a 
deficiency, over: 

(2) the amount of rebates, as defined in subsection (b) (2), made. 
(b) Rafes for appfication of subsection, (a). For purposes of this section: 
(1) The tax imposed by chapter 1 and the tax shown on the return shall both 

be determined without regard to payments on account of estimated tax, without 
regard to the credit under section 81, and without re ard to so much of the credit 
under section 82 as ezceeds 2 percent of the interest on obligations described in 
section 1451. 

(2) The term "rebate" means so much of an abatement, credit, refund, or other 
repayment, as was made on the ground that the tax imposed by subtitles A or B 
was less than the excess of the amount specified in subsection (a) (1) over the 
rebates previously made. 

(8) The computation by the Secretary or his delegate, pursuant to section 
6014, of the taz imposed by chapter 1 shall be considered as having been made 
by the taxpayer and the tax so computed considered as shown by the taxpayer 
upon his return. 

SEc. 801. 6211 — 1 DEFIcIENcv DEFINED. — (a) In the case of the income tax im- 
posed by subtitle A, the estate tax imposed by chapter 11, or the gift tax imposed 
by chapter 12, the term "deficiency" means the excess of the tax (income, estate, 
or gift tax, as the case may be) over the sum of the amount shown as such tax 
by the taxpayer upon his return and the amounts previously assessed (or collected 
without asse-sment) as a deficiency; but such sum shall first be reduced by the 
amount of rebates made. If no return is made, or if the return (except a return 
of income tax on Form 1040A pursuant to section 6014) does not show any tax, 
for the purpose of the definition "the amount shown as the tax by the taxpayer 
upon his return" shall be considered as zero. Accordingly, in any such case, 
if no deficiencies with respect to the tax have been assessed, or collected without 
assessment, and no rebates with respect to the ta. x have been made, the deficiency 
is the amount of the tax imposed by subtitle A, chapter 11, or chapter 12, Addi- 
tional tax shown on an "amended return, " so-called, filed after the due date 
of the return, is a deficiency within the meaning of the Internal Revenue Code. 

(b) For purposes of the definition, the income tax imposed by subtitle A. and 
the income tax shown on the return shall both be determined without regard 
to the credit provided in section 81 for income tax withheld at the source and 
without re ard to so much of the credit provided in section 82 for income taxes 
withheld at the source as exceeds 2 percent of the interest on tax-free covenant 
bonds described in section 1451. Payments on account of estimated income tax, 
hke other payments of tax by the taxpayer, shall likewise be disregarded in 
the determination of a deficiency. 

(c) The computation by the District Director, pursuant to section 6014(a), 
of the income taz imposed by subtitle A shall be considered as having been made 
by the taxpayer and the tax so computed shall be considered as the tax shown 
by the taxpayer upon his return. 

(d) If so much of the credit claimed on the return for income taxes withheld 
at the source as exceeds 2 percent of the interest on tax-free covenant bonds is 

804050' — 56 — 11 
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greater than the amount of such credit allowable, the unpaid portion of the tax 
attributable to such dii'ference will be collected not as a deficiency but as an 
underpayment of the tax shown on the return. 

(e) This section may be illustrated by the following examples: 

Example (I ). The amount of income tax shown by the taxpayer upon his return 
for the calendar year 1954 was $1, 600. The taxpayer had no amounts previously 
assessed (or collected without assessment) as a deficiency. He claimed a credit 
in the amount of $2, 050 for tax withheld at source on wages under section 3402 
and a refund of $450 (not a rebate under sec. 6211) was made to him as an over- 
payment of tax for the taxable year. It is later determined that the correct 
tax for the taxable year is $1, 850. 

A deficiency of $250 is determined as follows: 
Tax imposed by subtitle A $1, 850 
Tax shown on return $1, 600 
Tax previously assessed (or collected without assessment) as a 

deficiency None 

Total 1, 600 
Amount of rebates made None 

Balance 1, 600 

Deiiciencv 250 

Example (2). The taxpaver made a return for the calendar year 1954 showing 
a tax of $1, 250 before any credits for tax withheld at the source. He claimed a 
credit in the amount of $800 for tax withheld at source on wages under section 
3402 and $60 for tax paid at source under section 1451 upon interest on bonds 
containing a tax-free covenant. The taxpayer had no amounts previously assessed 
(or collected without assessment) as a deficiency. The District Director deter- 
mines that the 2 percent tax paid at the source on tax-free covenant bonds is $40 
instead of $60 as claimed by the taxpayer and that the tax imposed by subtitle 
A. is $1, 360 (total tax $1, 400 less $40 paid at source on tax-free covenant bonds). 
A deficiency in th amount of $170 is determined as follows: 
Tax imposed by subtitle A ($1, 400 minus $40) $1, 360 
Tax shown on return ($1, 250 minus $60) $1, 190 
Tax previously assessed (or collected without assessment) as a 

deficiency None 

Total 
Amount of rebates made 

1, 190 
None 

Balance 1, 190 

Deficiency 170 

(f) As used in section 6211, the term "rebate" means so much of an abate. 
ment, credit, refund, or other repayment as is made on the ground that the tax 
iinposed by subtitle A or B is less than the excess of (1) the amount shown as 
the tax by the taxpaver upon his return increased by the amount previously 
assessed (or collected without assessment) as a deficiency over (2) the amount 
of rebates previously made. For example, assume that the amount of inconis 
tax shown by the taxpayer upon his return for the taxable year is $600 and the 
amount claimed as a credit under section 31 for income tax withheld at the 
source is $900. If the District Director determines that the tax imposed by 
subtitle A is $600 and makes a refund of $300, no part of such refund constitutes 
a "rebate" since the refund is not made on the ground that the tax imposed 
by subtitle A is less than the tax shown on the return. If, however, the Distr~et 
Director determines that the tax imposed by subtitle A is $500 and refunds $400, 
the amount of $100 of such refund would contsitute a rebate since it is made 
on the ground that the tax imposed by subtitle A ($500) is less than the tax 
shown on the return ($600). The amount of such rebate ($100) would be taken 
into account in arriving at the amount of any deficiency subsequently determined 
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SEc. 801. 6212. STATIITCRY pRovIsIoNB; NoTIGE CF DEFIGIENOY. 

SEC. 6212. NOTICE OF DEFICIENCY. 
(a) In general. — If the Secretary or his delegate determines that there is a 

deficiency in respect of any tax imposed by sub(. itles A or B, he is authorized to 
send notice of such deficiency to the taxpayer by registered mail. 

(b) Address for notice of deficiency. 
(1) Income and gift taaes. — In the absence of notice to the Secretary or his 

delegate under section 0908 of the existence of a fiduciary relationship, notice of a. 
deficiency in respect of a tax imposed by chapter 1 or 12, if mailed to the tax- 
payer at his last knovvn address, shall be sufficient for purposes of such chapter 
and this chapter even if such taxpayer is deceased, or is under a legal disability, 
or, in the case of a coryoration, has terininated its existence. 

(2) Joint income tnz return, In the case of a joint income tax return filed by 
husbarid and wife, such notice of deficiency may be a single joint notice, exceyt 
that if the Secretary or his dele; ate has been notified by either spouse that sep- 
arate residences have been established, then, in lieu of the single joint notice, a 
duplicate original of the joint notice sliall be sent by registered mail to each 
spouse at his last known address. 

(3) Estate taz. — In the absence of notice to the Secretary or his delegate under 
section 6903 of the existence of a fiduciary relationship, notice of a deficiercy in 
respect of a tax imposed by chapter 11, if addressed in the name of the decedent 
or other person subject to liability and mailed to his last known address, shall be 
sufficient for purposes of chapter 11 and of this chapter. 

(c) Further deficienc letters restricted. 
(1) General rule. — If the Secretary or his delegate has mailed to the taxpayer 

a notice of deficiency as provided in subsection (a), and the taxpayer files a 
petition with the Tax Court within the time prescribed in section 6213(a), the 
Secretary or his delegate shall have no right to determine any additional deficiency 
of income tax for the same taxable year, of gift tax for the same calendar yea. ", 
or of estate tax in respect of the taxable estate of the same decedert, exceyt 
in the case of fraud, and except as yrovided in section 0214(a) (relating to 
assertion of greater deficiencie before the Tax Court), in section 0213(b) (1) 
(relatin to mathematical errors), or in section 0801(c) (relating to the making 
of jeopardv assessments). 

(2) Cross references. — For assessment as a deficiency notwithstanding the 
prohibition of further deficiency letters, in the case of: 

(A) Deficiency attributable to change of election to take standard deduction 
where taxpayer and his spouse made separate returns, see section 144(b). 

(B) Deficiency attributable to gain on involuntary conversion, see section 
1033(a) (3) (C) and (D). 

(C) Deficiency attributable to gain on sale or exchange of personal residence, 
see section 1034(j). 

(D) Deficiency attributable to war loss recoveries where prior benefit rule is 
elected, see section 1335. 

SEc. 301. 6212 — 1. NoTIOE oF DEFIOIENOY — (a) General rule. — If a District Di- 
rector (or an Assistant Regional Commissioner, Appellate) determines that there 
is a deficiency in respect of income, estate, or gift tax imposed by subtitle A or 
B, he is authorized to notify the taxpayer of the deficiency by registered mail. 

(b) Address for notice of deficiency — (1) Income and gift tax'es. — Unless the 
District Director for the district in which the return in question was filed has 
been notified under the provisions of section 6903 as to the existence of a fiduciary 
relationship, notice of a deficiency in respect of income tax or of gift tax shall 
be sutficient if mailed to the taxpayer at his last known address, even though 
such taxpayer is deceased, or is under a legal disability, or, in the case of a cor- 
poration, has terminated its existence. 

(2) Joint income taa returns. — If a joint income tax return has been filed 
by husband and wife, the District Director (or Assistant Regional Commis- 
sioner, Aypellate) may, unless the District Director for the district in which 
such joint return was filed has been notified by either spouse that a separate 
residence has been established, send either a joint or separate notice of deficiency 
to the taxpayers at their last known address. If, however, the proper district 
Director has been so notified, a separate notice of deficiency, that is, a duplicate 
original of the joint notice, must be sent by registered mail to each spouse at his 
or her last known address. The notice of separate residences should be addressed 
to the District Director for the district in which the joint return was filed. 
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(3) Estate tax. — In the absence of notice, under the provisions of section 6903 
as to the existence of a fiduciary relationship, to the District Director for ihe 
district in which the estate tax return was filed, notice of a deficiency in respect 
of the estate tax imposed by chapter 11 of subtitle B shall be sufficient if ad- 
dressed in the name of the decedent or other person subject to liability and mailed 
to his last known address. 

(c) Farther deficiency letters restricted. — If the District Director (or Assistant 
Regional Commissioner, Appellate) mails to the taxpayer notice of a deficiency, 
and the taxpayer files a petition with the Tax Court within the prescribed period, 
no additional deficiency may be determined with respect to income tax for the 
same taxable year, gift tax for the same calendar year, or estate tax with respect 
to the taxable estate of the same decedent. This restriction shall not apply in 
the case of fraud, assertion of greater deficiencies before the Tax Court as pro. 
vided in section 6214 (a), mathematical errors as provided. in section 6213(b) (1), 
or jeopardy assessments as provided in section 6861(c). 

SEC. 301. 6213. STxTCTOBT PaovIsIoNs; REsTEIOTIoNs AFFLIO&BLE To DF 
FIcIENcIEs; PETITIoN To Tsx CQUBT. 

SEC. 6213. RE$TRIGTIoNs sFPLIOXBLE To DEFIOIENOIEs; FETITICN To Tsx couxr, 

(a) Time for filing petition and restriction on assessment. Within 90 days, 
or 160 days if the notice is addressed to a person outside the States of the Vnioa 
and the District of Columbia, after the notice of deficiency authorized in section 
6212 is mailed (not counting Saturday, Sunday, or a legal holiday in the District 
of Columbia as the last day), the taxpayer may file a petition with the Tax Court 
for a redetermination of the deficiency. Except as otherwise provided in section 
6861 no assessment of a deficiency in respect of any tax imposed by subtitle A or 
B and no levy or proceeding in court for its cofiection shall be made, begun, or 
prosecuted until such notice has been mailed io the taxpayer, nor until the expira- 
tion of such 90-day or 160-day period, as the ease may be, nor, if a petition has 
been filed with the Tax Court, until the decision of the Tax Court has become 
final. Notwithstanding the provisions of section 7421(a), the making of such 
assessment or the beginning of such proceeding or levy during the time such 
prohibition is in force may be enjoined by a proceeding in the proper court. 

(b) Egceptions to restrictions on, assessment. 
(1) Mathematical errors. — If the taxpayer is notified that, on account of a 

mathematical error appearing upon the return, an amount of tax in excess of that 
shown upon the return is due, and that an assessment of the tax has been or will 
be made on the basis of what would have been the correct amount of tax but 
for the mathematical error, such notice shall not be considered as a notice of 
deficiency for the purposes of subsection (a) (prohibiting assessment and col- 
lection until notice of the deficiency has been mailed), or of section 6212(c) (1) 
(restricting further deficiency letters), or section 6612(a) (prohibiting credits ar 
refunds after petition to the Tax Court), and the taxpayer shaH have no right 
to file a petition with the Tax Court based on such notice, nor shaH such assess- 
ment or coHection be prohibited by the provisions of subsection (a) of this 
section. 

(2) Assessments arising out of tentative corrybach adjustments. — If the Secre. 
tary or his delegate determines that the amount applied, credited, or refunded 
under section 6411 is in excess of the overassessment attributable to the carry- 
back with respect to which such amount was applied, credited, or refunded, be 
may assess the amount of the excess as a deficiency as if it were due to a maths. 
matical error appearing on the return. 

(3) Assessment of amount paid. — Any amount paid as a tax or in respect of 
a tax may be assessed upon the receipt of such payment notwithstanding tlie 

provisions of subsection (a). In any case where such amount is paid after the 
mailing of a notice of deficiency under section 6212, such payment shall not de. 

prive the Tax Court of jurisdiction over such deficiency determined under sec. 
tion 6211 without regard to such assessment. 

(c) Failure to file petition, . — If the taxpayer does not file a petition with fbe 
Tax Court within the time prescribed m subsection (a), the deficiency, notice 
of which has been mailed to the taxpayer, shall be assessed, and shall be pat& 

upon notice and demand from the Secretary or his delega. te. 
(d) Waiver of restrictions. — The taxpayer shaH at anv time (whether or n« 

a notice of deficiency has been issued) have the right, by a signed notice in writmg 
filed with the Secretary or his delegate, to waive the restrictions provided in sub 
section (a) on the assessment and collection of the whole or any part of tbe 
deficiency. 
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(e) Cross references. — (1) For assessment as if a mathematical error on the 
return, in the case of erroneous claims for income tax prepayment credits, see 
section 6201(a) (8). 

(2) For assessments without regard to restrictions imposed by this section in 
the case of— 

(A) Recovery of foreign income taxes, see section 905(c). 
(B) Recovery of forei n estate tax, see section 2016. 

SEc. 801. 6218 — 1. REsTRIcTIONs APPLIGARI. E To DEPIcIEEcIEs; PETI'rION To TAx 
Covsr — (a) Time for filing petition and restrictions on assessment — (1) Time 
]or filin petition. — M'ithin 90 days after notice of the deficiency is mailed (or 
within 150 days after mailing in the case of such notice addressed to a person 
outside the States of the Union and the District of Columbia), as provided in 
section 6212, a petition may be filed with the Tax Court of the United States for 
a redetermination of the deficiency. In determining such 90-day or 150-day 
period, Saturday, Sunday, or a legal holiday in the District of Columbia is not 
counted as the 90th or 150th day. The term "States of the Union" referred to 
in this paragraph does not include the Territories of Alaska and Hawaii. 

(2) Restrictions on assessment. — Except as otherwise provided by this section, 
by section 6861(a) (relating to jeopardy assessments of income, estate, and 
gift taxes), bv section 6871(a) (relating to immediate assessment of claims for 
income, estate, and ift taxes in bankruptcy and receivership cases), or by 
section 7485 (in ease taxpaler petitions for a review of a Tax Court decision 
without filing bond), no assessment of a deficiency in respect of a tax imposed 
by subtitle A or B and no levy or proceeding in court for its collection shall be 
made until notice of deficiency has been mailed to the taxpayer, nor until the 
expiration of the 90-day or 150-day period within which a petition may be filed 
with the Tax Court, nor, if a petition has been filed with the Tax Court, until 
the decision of the Tax Court has become final. As to the date on which a 
decision of the Tax Court becomes final, see section 7481. Notwithstanding the 
provisions of section 7421(a), the making of an assessment or the beginning of 
a proceeding or levy which is forbidden by this paragraph may be enjoined by 
a proceedin in the proper court. 

(b) Exceptions to restrictions on assessment of deficiencies — (1) jfatbemnt- 
ical errors. — If a taxpaver is notified of an additional amount of tax due on 
account of a mathematical error appearing upon the return, such notice is not 
deemed a notice of deficiency, and the taxpayer has no right to file a petition 
with the Tax Court upon the basis of such notice, nor is the assessment of such 
additional amount prohibited by section 6218(a). 

(2) Tentative carryback adinstments. — (i) If the District Director deter- 
mines that any amount applied, credited, or refunded under section 6411(b) with 
respect to an application for a tentative carryback adjustment is in excess of the 
overassessment properly attributable to the carryback upon which such appli- 
cation was based, he may assess the amount of the excess as a deficiency as 
if such deficiency were due to a mathematical error appearing on the return. 
That is, the District Director may assess an amount equal to the excess, and 
such amount may be collected, without regard to the restrictions on a. ssessment 
and collection imposed by section 6218(a). Thus, the District Director, for 
example, may assess such amount without regard to whether he has mailed the 
taxpayer a prior notice of deficiency. Either before or after assessing such an 
amount, the District Director will notify the taxpayer that he has made, or . vill 
make, such assessment. Such notice will not constitute a notice of deficiency, 
and the taxpayer may not file a petition with the Tax Court of the United 
States based on such notice. However, the taxpayer within the applicable 
period of limitation may file a regular claim for credit or refund based on the 
carryback, if he has not already filed such a claim, and may maintain a suit 
based on such claim if it is disallowed or if it is not acted upon by the Internal 
Revenue Service within 6 months from the date the claim was filed. 

(ii) The method provided in subdivision (i) of this paragraph to recover 
any amount applied, credited, or refunded in respect of an application for a 
tentative carryback adjustment which the District Director later determines 
should not have been so applied, credited, or refunded is not an exclusive method. 
Two other methods are available to recover such amount: (a) By way of a 
deficiency notice under section 6212; or (b) by a suit to recover an erroneous 
refund under section 7405. The District Director, in his discretion, may proceed 
by way of any one or more of the three available methods to recover any 
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amount which he determines was improperly applied, credited, or refunded in 
respect of an application for a tentative carryback adjustment. 

(8) Assessment of amount paid. — Any payment made after the mailing of a 
notice of detieiency which is made by the taxpayer as a payment with respect to 
the proposed deficiency may be assessed without regard to the restrictions on 
assessment and collection imposed by section 0218(a) even though the tax. 
payer has not filed a waiver of restrictions on assessment as provided in 
section 0218(d). A payment of all or part of the defieiency asserted in the 
notice together with the assessinent of the amount so paid will not affect the 
jurisdiction of the Tax Court. If any payment is made before the mailing of 
a notice of deficienc, the District Director is not prohibited by section 6213(a) 
from assessing such amount, and the District Director may assess such amount 
if he deems such action to be proper. If the District Director assesses such 
amount, the assessment is taken into account in determining whether or not 
there is a defieiency for which a notice of deficiency must be issued. Thus, if 
such a payment satisfies the taxpayer's tax liabilitv, no notice of deficiency will 
be mailed and the Tax Court will have no jurisdiction over the matter. In any 
case in which there is a controversy as to the correct amount of the tax liability, 
the assessment of any amount pursuant to the provisions of section 0218(b) (8) 
shall in no way be considered to be the acceptance of an offer by the taxpayer 
to settle such controversy. 

(4) Jeopardy. — If the District Director believes that the assessment or collec- 
tion of a deficiency will be jeopardized by delay, such deficiency shall be assessed 
immediatelv, as provided in section 0801(a). 

(c) Failure to file petition. — If no petition is filed with the Tax Court within 
the period prescribed in section 6218(a), the District Director shall assess the 
amount determined as the deficiency and of which the taxpayer was notified by 
registered mail and the taxpayer shall pay the same upon notice and demand 
therefor. In such case the District Director will not be precluded from deter- 
mining a further deficiency and notifying the taxpayer thereof by registered 
mail. If a petition is filed with the Tax Court the taxpayer should notify 
the District Director who issued the notice of deficiency that the petition has 
been filed in order to prevent an assessment of the amount determined to be 
the deficiency. 

(d) waiver of restrictions. — The taxpayer may at any time by a signed notice 
in writing filed with the District Director waive the restrictions on the assess- 
ment and collection of the whole or anv part of the deficiency. The notice 
must in all eases be filed with the District Director or other authorized otficial 
under vvhose jurisdiction the audit or other consideration of the return in ques- 
tion is being conducted. The filing of such notice with the Tax Court does not 
constitute filing with the District Director within the meaning of the Interna- 
tional Revenue Code. After such waiver has been acted upon by the District 
Director and the assessment has been made in accordance with its terms, 
the waiver cannot be withdrawn. 

SEO. 801. 0214. STATUTCRY PsovISICNS; DETERbIINATICKS BY TAX CQUBT. 

Ssc. 6214. DETEBMINATICNs RY TAx coUBT. 
(a) Jurisdiction as to increase of deficicncy, additional amounts, or additions 

to thc taa. — The Tax Court shall have jurisdiction to redetermine the correct 
amount of the defieiency even if the amount so redetermined is greater than t)ie 
amount of the deficiency, notice of which has been mailed to the taxpayer, and 
to determine whether any additional amount, or addition to the tax should be 
assessed, if claim therefor is asserted by the Secretary or his delegate at or before 
the hearing or a rehearing. 

(b) Jurisdiction, over other years. — The Tax Court in redetermining a den. 
ciency of income tax for any taxable vear or of gift tax for any calendar year 
shall consider such facts with relation to the taxes for other years as may be 
necessary correctly to redetermine the amount of such deficiency, but in so 
doing shall have no jurisdiction to determine whether or not the tax for any 
other years has been overpaid or underpaid. 

(c) Final decisions of Tav Court. — For purposes of this chapter and sub 
titles A or 8 the date on which a decision of the Tax Court becomes final shall 
be determined according to the provisions of section 7481. t 

SEC. 301. 0215. SIAIUIORY PaovisioNs; AssEssMENT oF DEFIcIENOY FOUNB RY. 
TAx CoURT. 
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SEc. 6215. AssEssMENT oF DEFIGIENcY FoUND BY TAx coURT. 

(a) General rule. — If the taxpayer files a petition with the Tax Court, the 
entire amount redetermined as the deficiency by the decision of the Tax Court 
which has become final shall be assessed and shall be paid upon notice and 
demand from the Secretary or his delegate. No part of the amount determined 
as a deficiency by the Secretary or his delegate but disallowed as such by the 
decision of the Tax Court which has become final shall be assessed or be 
collected by levy or by proceeding in court ivith or without assessment. 

(b) Crosa refereuce8. — (1) For assessment or collection of the amount of 
the deficiency determined by the Tax Court pending appellate court review, see 
section 7485. 

(2) For dismissal of petition by Tax Court as aifirmation of deficiency as 
determined by the Secretary or his delegate, see section 7459(d). 

(8) For decision of Tax Court that tax is barred by limitation as its decision 
that there is no deficiency, see section 7459(e). 

(4) For assessment of damages awarded by Tax Court for instituting pro- 
ceedings merely for delay, see section 6678. 

(5) For treatment of certain deficiencies as having been paid, in connection 
with sale of surplus war-built vessels, see section 9(b) (8) of the Merchant 
Ship Sales Act of 1946 (60 Stat. 48; 50 U. S. C. App. 1742). 

(6) For rules applicable to Tax Court proceedings, see generally subchapter 
C of chapter 76. 

(7) For proration of deficiency to installments, see section 6152(c). 
(8) For extension of time for paying amount determined as deficiency, see 

section 6161(b). 
SEC. 801. 6215 — I. AsszssMzNT oz DzFICIzNOY FOUND BY TAX CGU'RT. — Where 

a petition has been filed with the Tax Court, the entire amount redetermined 
as the deficiency by the decision of the Tax Court which has become final 
shall be assessed by the District Director and the unpaid portion of the amount 
so assessed shall be paid by the taxpayer upon notice and demand therefor. 

Szc. 801. 6216. STATUToRY PRovIsIGNs) CRoss REFERENczs. 

SEC. 6216. CROSS REFERENCES. 
(1) For procedures relating to bankruptcy and receivership, see subchapter 

B of chapter 70. 
(2) For procedures relating to Jeopardy assessments, see subchapter A. of 

chapter 70. 
(8) For procedures relating to claims against transferees and fiduciaries, see 

chapter 71. 
COLLECTION 

GENERAL PROVISIONS 

SEC. 801. 6801. STATUTORY PROVISIONS; COLLECTION AUTHORITY, 

SEC. 6801. COLLECTION AUTHORITY. 
The Secretary or his delegate shall collect the taxes imposed by the internal 

revenue laws. 

Szc. 801. 6801 — 1. CoIIEOTIov AUTHORITY. — The taxes imposed by the internal 
revenue laws shall be collected by District Directors of internal revenue. See, 
however, section 6804, relating to the collection of certain taxes under the 
provisions of the Tariff Act of 1980. 

Szc. 801, 6802, STATLToRY PRovisIoNs; Monz oR TIME or CoILEOTIoN. 

SEc. 6802. MoDE oR TIME GF coLLEOTIGN. 
(a) EatubHshmcut bg regulations. If the mode or time for collecting any tax 

is not provided for by this title, the Secretary or his delegate may establish the 
same by regulations. 

(b) DiRoretionurg method. Whether or not the method of collecting any tax 
imposed by chapters 21, 81, 82, 88, sections 4501(a) or 4511 of chapter 87, or 
sections 4701 or 4721 of chapter 89 is specifically provided for by this title, any 
such tax mav, under regulations prescribed by the Secretary or his delegate, be 
collected by means of returns, stamps, coupons, tickets, books, or such other 
reasonable devices or methods as may be necessary or helpful in securing a 
complete and proper collection of the tax. 
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(c) Use of Government depositaries. The Secretary or his delegate Iuay 
authorize Federal Reserve banks, and incorporated banks or trust companies 
which are depositaries or financial agents of the United States, to receive aIjy 
tax imposed under the internal revenue laws, in such manner, at such times 
and under such conditions as he may prescribe; and he shall prescribe the 
manner, times, and conditions under which the receipt of such tax by such banJg 
and trust companies is to be treated as payment of such tax to the Secretary 
or his delegate. 

Szc. 301, 6802 — 1. Usz OF FEDERAL RESERvz BANKs AND AUTHCRIEED COMMzs. 
cIAL BANKs IN CQNNEcTIoN WITH TIIE PAYMENT oF CERTAIN EMPLCYMENT Azjj 
Excxsz TAxzs. — For regulations under this section- 

(a) With respect to employment taxes under the Federal Insurance Contri. 
butions Act and the income tax withheld at source on wages, see section 
81. 6802 (c) — 1 of this chapter; 

(b) With respect to the employer tax and the employee tax under the Railroad 
Retirement Tax Act, see section 31. 6802(c)-2 of this chapter; and 

(c) With respect to certain excise taxes, see section 40. 6151 — 1, sectioa 
42. 6011 — 1, arid section 46. 6011-1 of this chapter. 

SEc. 801. 6808. STATUTCRY PzovIsICNs; NoTIcE AND DEMAND FOR TAx. 

SEc. 6808. NoTIGE AND DEMAND Foz TAX. 
(a) General rule. — Where it is not otherwise provided by this title, the Secre- 

tary or his delegate shall, as soon as practicable, and within 60 days, after the 
making of an assessment of a tax pursuant to section 6208, give notice to each 
person liable for the unpaid tax, stating the amount and demanding payment 
thereof. Such notice shall be left at the dwelling or usual place of business oi 
such person, or shall be sent by mail to such person's last known address. 

(b) Assessment prior to last date for payment. — Except where the Secretary 
or his delegate believes collection would be jeopardized by delay, if any tax is 
assessed prior to the last date prescribed for payment of such tax, payment oi 
such tax shall not be demanded under subsection (a) until after such date. 

SEC. 301. 6808 — 1. NoTIcz AND DzMAND Foz TAx — (a) General rule. — Where 
it is not otherwise provided by the Code, the district director shall, after the 
making of an assessment of a tax pursuant to section 6208, give notice to each 
person liable for the unpaid tax, stating the amount and demanding payment 
thexeof. Such notice shall be given as soon as possible and within 60 days. 
However, the failure to give notice within 60 days does not invalidate the notice. 
Such notice shall be left at the dwelling or usual place of business of such per. 
son, or shall be sent by mail to such person's last known address. 

(b) Assessment prior to last date for payment. — If any tax is assessed prior 
to the last date prescribed for payment of such tax, the District Director will 
not demand that such tax be paid before such last date, except where the 
District Director believes collection would be jeopardized by delay. 

Szc. 301. 6304. STATUTCRY PzovIsICNs; CoLLEcTIoN UNDER THE TARIFF Acr. 

Szc. 6804. CoLLEGTIQN UNDER THE TARIFF A cT. 
For collection under the provisions of the Tariif Act of 1980 oi' the taxes ™ 

posed by section 4501(b), and subchapters A, B, C, D, and E of chapter 88, see 
sections 4504 and 4601, respectively. 

RECEIPT OF PAYMENT 

Szc. 801. 6811. STATUTCRY PzovrsroNs; PAYMENT BY CHzcK oz MoNEY ()RD« 

SEC. 6811. PAYMENT BY CIIECK OR MONEY ORDER. 

(a) Authority to receive. — It shall be lawful for the Secretary or his delegate 
to receive for internal revenue taxes, or in payment for internal revenue stamps, 
checks or money orders, to the extent and under the conditions provided ia 
regulations prescribed by the Secretary or his delegate. 

(b) Check or money order unpaid. 
(1) Ultimate liability. — If a check or money order so received is not duly pa(4 

the person by whom such check or money order has been tendered shall rema& 
liable for the payment of the tax or for the stamps, and for all legal penaltics 
and additions, to the same extent as if such check or money order had not be 
tendered. 

(2) Liability of banks and others. — If any certified, treasurer's, or cashiers 
check or any money order. so received is not duly paid, the United States shailj 
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in addition to its right to exact payment from the party originally indebted 
therefor, have a lien for the amount of such check upon all the assets of the bank 
or trust company on which drawn or for the amount of such money order upon 
all the assets of the issuer thereof; and such amount shall be paid out of such 
assets in preference to any other claims whatsoever against such bank or issuer 
except the necessary costs and expenses of administration and the reimburse- 
ment of the United States for the aruount expended in the redemption of the 
circulating notes of such bank. 

SEo. 301. 6311 — 1. PsxwENT nv CHEOK oE MoNEY OBDEE — (a) r1nthorzty to re- 
ceive — (1) In general. — (i) District Directors may accept cheeks drawn on any 
bank or trust company incorporated under the laws of the United States or under 
the laws of any State, Territory, or possession of the United States or money or- 
ders in payment for internal revenue taxes, provided such checks or money orders 
are collectible in United States currency at par. District Directors may accept 
such checks or money orders in payment for internal revenue stamps, or for the 
prepayment of the taxes on wines as authorized by the Wine Regulations 
prescribed under chapter 51 (pt. 240 of this chapter), to the extent and under 
the conditions prescribed in subparagraph $2) of this paragraph, A check 
or monev order is payable at par only if the full amount thereof is pavable 
without any deduction for exchange or other charges. As used in this section, 
the term "money order" means: (a) United States postal, bank, express, or 
telegraph money order; (b) money order issued by a domestic building and 
loan association (as defined in section 7701 (a) (19) ) or by a similar association 
incorporated under the laws of a possession of the United States; (c) a money 
order issued by such other organization as the Commissioner may designate; and 
(d) a money order described in subdivision (ii) of this subparagraph in cases 
therein described. Hovvever, the District Director may refuse to accept any 
personal check whenever he has good reason to believe that such check will not 
be honored upon presentment. 

(ii) An American citizen residing in a country with which the United States 
maintains direct exchange of money orders on a domestic basis may pay his 
tax by postal money order of such country. Such countries presently are: 
Antigua, the Bahamas, Barbados, Bermuda, British Guiana, British Honduras, 
British Virgin Islands, Canada, Canal Zone, Cuba, Dominica, Grenada, Jamaica, 
hfontserrat, Xevis, St. Eitts, St. Lucia, St. Vincent, and Trinidad and Tobago. 

(iii) If one check or money order is remitted to cover two or more persons' 
taxes, the remittance should be accompanied by a letter of transmittal clearly 
identifying- 

(a) Each person whose tax is to be paid by the remittance; 
(b) The amount of the payment on account of each such person; and 
(c) The kind of tax paid. 
(2) Payment for internal revenue stamps; prepayment of wine tax'. — The 

District Director may accept cheeks and money orders described in subpara- 
graph (1) of this paragra. ph in payment for internal revenue stamps other than 
stamps for taxes imposed under subchapter F of chapter 39 (relating to silver 
bullion), stamps for taxes imposed under chapter 34 (relating to documentary 
stamps), stamps for taxes on distilled spirits imposed under chapter 51, includ- 
ing the rectification tax, and stamps for taxes imposed under chapter 52 (relating 
to tobacco and manufactures), and in prepavment of the taxes on wines as 
authorized by the Wine Regulations prescribed under chapter 51 (pt. 240 of this 
chapter). The District Director may accept in payment for such taxes certified, 
cashiers' or treasurers' checks drawn on any bank or trust company incorporated 
under the laws of the United States or under the laws of any State, Territory, 
or possession of the United States or money orders described in subparagraph 
(1) of this paragraph. However, if an application has been submitted by a 
person desiring to tender personal checks for such taxes or in prepayment of 
wine taxes, and the application has been approved by the District Director, the 
District Director may accept such personal checks as are described in sub- 
division (i) of subparagraph (1) of this paragraph. The application shall be 
made to the District Director and shall contain the applicant's name, address, 
firm name (if any), such financial information as will enable the District 
Director to determine the amount of the credit to be extended to the applicant, 
and the approximate value of stamps to be purchased or the amount of wine 
taxes to be prepaid during the period fixed by the District Director. The Dis- 
trict Director is authorized to approve or disapprove such application and, if 
the application is approved, to fix the maximum amount of the value of the 
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internal revenue stamps or of the prepayment of the taxes on wines for which 
personal checks will be accepted and to prescribe such other limitations and 
conditions as he deems appropriate. The District Director may, for good cause, 
discontinue at any time the acceptance of personal checks under the provisions 
of this subparagraph. 

(b) Cbeclcs or money orders not paid (1) Ultimate liability. — The yerson 
who tenders any cheek (whether certified or uneertiQed, cashier' s, treasurer's, or 
other form of check) or money order in payment for taxes or stamps is not 
released from his liability until the check or money order is paid; and, if the 
check or money order is not duly paid, he shall also be liable for all legal penal. 
ties and additions, to the same extent as if such cheek or money order had not 
been tendered. For the yenalty in ease a check or money order is not duly 
paid, see section 6657 and the regulations thereunder. For assessment of the 
amount of a check or money order not duly paid, see section 6201 (a) (2) (B) 
and the regulations thereunder. 

(2) Liability of banlcs and others. — If any certified treasurer's or cashier's 
check or money order is not duly paid, the, United States shall have a lien for 
the amount of such check upon all assets of the bank or trust company on which 
drawn or for the amount of such money order uyon the assets of the issuer 
thereof'. The unpaid amount shall be paid out of such assets in preference to 
any other claims against such bank or issuer except the necessary costs and 
expenses of administration and the reimbursement of the United States for the 
amount expended in the redemption of the circulating notes of such bank. In 
addition, the Government has the rignt to exact yayment from the person re- 
quired to make the payment. 

SEO. 301, 6312. STATUTCRY PRovlsloNs; PAYMENT BY UNITED STATEs NCTKs AND 

CERTIFIcATEs CF INDEBTEDNKss. 

SKC. 6312. PAYMENT BY UNITED sTATEs NoTEs AND cERTIFIOATEs oF INDEBTEDNESS 

(a) General rule. — It shall be lawful for the Secretary or his delegate to re- 
ceive, at par with an adjustment for accrued interest, Treasury bills, notes and 
eertificates of indebtedness issued by the United States in payment of any internal 
revenue taxes, or in payment for internal revenue stamys, to the extent and 
under the conditions provided in regulations prescribed by the Secretary or 
his delegate. 

(b) Cross references. — (1) For authority to receive silver certificates, see 
section 5 of the act of June 19, 1934 (48 Stat. 1178; 31 U. S. C. 405a). 

(2) For full legal tender status of all coins and currencies of the United 
States, see section 43(b) (1) of the Agricultural Adjustment Aet, as amended 
(48 Stat. 52, 113; 31 U. S. C. 462). 

(3) For authority to receive obligations under the Second Liberty Bond Aet, 
see section 20 (b) of that act, as amended (56 Stat. 189; 31 V. S. C. 754b). 

SKc. 301. 6312 — 1. TREARLDIY CKRTIFIcATEs oF INDEBTEDNEss, TREAsURY N0TEs, 
AND TREAsURY BILLS AccEPTABLE IN PAYMENT oF INTERNAL REVENUE TAYES OR 

STAMFS. — (a) Treasury certificates of indebtedness. Treasury notes or 
Treasury bills of any series (not including interim receiyts issued 
by Federal reserve banks in lieu of definitive certificates, notes, or 
bills) may be tendered at or before maturity in payment of internal revenue 
taxes due on the date (or in payment for stamps purchased on the date), 
on which the certiQcates, notes, or bills mature, or in payment of internal 
revenue taxes due on a speeified prior date, but only if such eertiiicates, notes, 
or bills, according to the express terms of their issue, are made acceptable in 
payment of such taxes or for the purchase of stamps. If the taxes for which 
the certificates, notes, or bills are tendered in payment become due, or the 
stamps are purchased, on the same date as that on which such certiQcates, notes, 
or bills mature, they will be accepted at par plus accrued interest, if any, pav- 
able with the principal (not represented by coupons attached) in payment of 
such taxes or stamps. If the taxes for which the certificates, notes, or bfils 
are tendered in payment become due, or the stamps are purchased, on a date 
prior to that on which the certificate, notes, or bills mature, they will be 
accepted at the value specified in the terms under which such certificate, notes~ 
or bills were issued. All interest coupons attached to Treasury certificate of 
indebtedness or Treasury notes shall be detached by the taxpayer before such 
eertifieates or notes are tendered in payment of taxes or stamps. 

(b) Receipts given by a District Director for Treasury eertifieates oi' indebted- 
ness, Treasury notes, or Treasury bills received in payment of internal revenue 
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taxes or for stamps as provided iu this section slmll contain an adequai. e descrip- 
tion of such certificates, notes, or bills, and a statement of the value, including 
accrued interest, if any, payable with the prir. cipal (not represented by coupons 
attached), at which accepted, and shall show that the certificates, notes, or 
bills are tendered by the taxpayer and received by the District Director, subject 
to no condition, qualification, or reservation whatsoever, in payment of an iimount 
of taxes or for stamps no greater than such value. Any certificate, note, or bill' 
offered in paymeut of internal revenue taxes or for stamps subject to any condi- 
tion, qualification, or reservation, or for any greater amount than the value at, 
which acceptable in payment of taxes or stamps, as specified in the terms under 
which such certificate, note, or bill vias issued, shall not be deemed to be duly 
teiidered and shall be returned to the taxpayer. 

(c) For the purpose of saving taxpayers the expense of transmitting Treasury 
certificites of iudebteduess, Ti~casury notes, or Treasury bills to the office of 
the District Director in whose district the taxes are payable, or stamps are to 
be purchased, taxpayers desiring to pay taxes, or purchase stamps, with such 
cvrtificates, notes, or bills acceptable in payment of taxes or for the purchase 
of stamps may deposit such certificates, notes, or bills with a Federal reserve 
bank or branch. Iu such cases, the Federal reserve bank or branch shall issue 
a receipt iu the name of the District Director, describing the certificates, notes, 
or bills by par or dollar face amount and stating on the face of the receipt that 
the certificates, notes, or bills represented thereby are held by the bank or branch 
for redemption at the value specified in the terms under which the certificates, 
notes, or bills were issued, and for application of the proceeds in payment of 
taxes due or for the purchase of stamps on a specified date by the taxpayer named 
therein. 

SEc. 301. 6312 — 2. CERTAIN TRE YsURY SAVINos XCTEs AccEPTARLE IN PAYMENT CF 
CERTAIN INTERNAI. REvENUE TAxxs. — According to the express terms of their 
issue, the following series of Treasury savings notes are presently acceptable in 
payment of income taxes (current and back, personal and corporation taxes, 
and excess profits taxes) and estate and gift taxes (current and back): 

(a) Treasury Savings Notes, Series A, 
(b) Treasury Savings Notes, Series B, 
(c) Treasury Savings Notes, Series C. 
SEc. 301. 6313. S'rATU'roRY PRovisioNs; FRAcTICNAL PAR'Is oF A CENT. 

SEC. 6313. FRACTIONAL PARTS OF A CENT. 
In the payment of any tax imposed by this title not payable by stamp, a frac- 

tional part of a cent shall be disregarded unless it amounts to one-half cent or 
more, in which case it shall be increased to 1 cent; 

SEC. 301. 6313 — 1. FRAUTICNAL PARTs oF A CFNT. — In the payment of any tax not 
payable by stamp, a fractional part of a cent shall be disregarded unless it 
amounts to one-half cent or more, in which ease it shall be increased to one cent. 
Fractional parts of a. cent shall not be disregarded in the computation of taxes. 

SEc. 301. 6314. STATUTCRY PRovIsIoxs; REcEIPT FoR TAxxs. 
SEO. 6314. REcEIPT FQR TAxEs. 

(a) General rute. — The Secretary or his delegate shall, upon request, give 
receipts for all sums collected by him, excepting only when the same are in pay- 
ment for stamps sold and delivered; but no receipts shall be issued in lieu of a 
stamp representing a tax. 

(b) Duplicate receipts for payment of estate taxes. — The Secretary or his 
delegate shall, upon request, give to the person paying the tax under chapter 11 
(relating to the estate tax) duplicate receipts, either of which shall be sutficient 
evidence of such payment, and shall entitle the executor to be credited and 
allowed the amount thereof by any court having jurisdiction to audit or settle his 
accounts. 

(c) Cross references. — (1) For receipt required to be furnished by employer 
to employee with respect to employment taxes, see section 6051. 

(2) For receipt of discharge of executor from personal liabilitv, see section 
2204. 

SEO. 301. 6314 — 1. REGEIPT FQR TAXEs — (a) In generaL — The District Director 
shall issue a receipt for each tax payment made in cash (other than a payment 
for stamps sold and delivered). In the case of payments made by check, the 
canceled check is usually a sufiicient receipt. Hoivever, upon request, the District 
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Director shall issue a receipt for such payment (other than a payment for 
stamps sold and delivered). No receipt shall be issued in lieu of a stamp repre. 
Renting a tax, whether the payment is in cash or otherwise. 

(b) Duplicate receipt for payment of eetate taxes. Upon request, the District 
Director will issue duplicate receipts to the person paying the estate tax, either 
of which will be suificient evidence of such payment and entitle the executor 

'to be credited with the amount by any court having jurisdiction to audit or settle 
his accounts. For definition of the term "executor, " see section 2208. 

SEc. 801. 6315. STA'I'UTCRY PRovIsICNs; PAYMKNTs CF EGTIMATED INcoME TAx, 

Szc. 6315. PAYMENTs oF EGTIMATED INOOME TAX. 
Pavment of the estimated income tax, or any installment thereof, shall be 

considered payment on account of the income taxes imposed by subtitle h. for 
the taxable year. 

SEc. 801. 6815 — 1. PAYMENTs CF EsTIMATED INcoFIE TAx. — The payment of any 
installment of the estimated income tax (see sections 6015 and 6016) shall be con- 
sidered payment on account of the income tax for the taxable year for which 
the estimate is made. The aggregate amount of the payments of estimated tax 
should be entered upon the income tax return for such taxable year as payments 
to be applied against the tax shown on such return. 

SEc. 301. 6316. STATUToPY PRovrsroNs; PAYMENT RY FoREIGN CURRENCY. 

SEC. 6316. PAYMENT RY FOREIGN CURRENCY'. 

The Secretary or his delegate is authorized in his discretion to allow payment 
of taxes in the currency of a foreign country under such circumstances and sub- 
ject to such conditions as the Secretary or his delegate may by regulations pre- 
scribe. 

LIEN FOR TAXES 

SEc. 801. 6821. STATUTORY PRovIsroNs; IRKN Foz TAxzs. 

Szc. 632L LIEN FQR TAxzs. 

If any person liable to pay any tax neglects or refuses to pay the same after 
demand, the amount (including any interest, additional amount, addition to tax, 
or assessable penalty, together with any costs that may accrue in addition 
thereto) shall be a lien in favor of the United States upon all property and 
rights to property, whether real or personal, belonging to such person. 

SEc. 301. 6821 — 1. LIEN Foz T~xEs. — If any person liable to pay any tax neg. 
lects or refuses to pay the same after demand, the amount (including any 
interest, additional amount, addition to tax, or assessable penalty, together with 
any costs that may accrue in addition thereto) shall be a lien in favor of the 
United States upon all property and rights to property, whether real or personal, 
tangible or intangible, belonging to such person. The lien attaches to all property 
and ri hts to propertv belonging to such person at any time during the period of 
the lien, including any property or rights to property acquired by such person 
after the lien arises. For the special lien for estate and gift taxes, see section 
6324 and section 801. 6824 — 1. 

Src. 801. 6822. STATUToRY PRovrsroNs; PzRIon OF LIzN. 

Szc. 6322. Pzzron or IIzN. 
Unless another date is specifically fixed by law, the lien imposed by section 

6821 shall arise at the time the assessment is made and shall continue until the 
liability for the amount so assessed is satisfied or becomes unenforceable by 
reason of lapse of time. 

Szc. 801. 6823. STATUToRY PRovIsIQN8 l VALIDITY AGAINRT MQRTGAGEKs& PI. KDGEEs& 

PURCHASERS, AND &IUDGMENT CREDITORS. 

Szc. 6323. VALIDITY AGAINsT MORTGAGEEs, PLKDGKEs& PURcHASERs, AND JUDGMENT 

CREDITOR S. 
(a) Inoalidity of lien IoithoIIt notice. — Except as otherwise provided in sub 

section (c), the lien imposed by section 6821 shall not be valid as against any 
mortgagee, pledgee, purchaser, or judgment creditor until notice thereof has been 
filed by the Secretary or his delegate. 

(1) Under State or territorial laIos. — In the office designated by the law of the 
State or Territory in which the property subject to the lien is situated, wheneveI' 
the State or Territory has by law designated an office within the State or Terri ~ 

tory for the filing of such notice; or 
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(2) With clerk of district court. — In the ofiiire of the clerk of the United States 
district court for the judicial district in which the property subject to the lien is 
situated, whenever the State or Territory has not by law desi iiated an office 
within the State or Territory for the filing of such notice; or 

(3) With clerk of district court for District of Columbia. — In the office of the 
clerk of. the United States District Court for the District of Coluiubia, if. the 
property subject to the lien is situated in the District of Columbia. 

(b) Forni of notice. — If the notice filed pursuant to subsection (a) (1) is in 
such form as would be valid if filed with the clerk of the United States district 
court pursuant to subsection (a) (2), such notice shall be valid notwithstanding 
any law of the State or Territory regarding the form or content of a notice of 
lien. 

(c) Exception fn case of securities. 
(1) Exception. — Even though notice of a lien provided in section 6321 has been 

filed in the manner prescribed in subsection (a) of this section, the lien shall not 
be valid with respect to a securitv, as defined in para raph (2) of this subsec- 
tion, as against any mortgagee, pledgee, or purchaser of such security, for an 
adequate and full consideration in money or monev's worth, if at the time of such 
mortgage, pledge, or purchase such mortgagee, pledgee, or purchaser is without 
notice or knowledge of the existence of such lien. 

(2) Definition of securtty. — As used in this subsection, the term "security" 
means any bond, debenture, note, or certificate or other evidence of indebtedness, 
issued by any corporation (including one issued by a government or political 
subdivision thereof), with interest coupons or in registered form, share of 
stock, voting trust certificate, or any certificate of interest or participation in, 
certificate of deposit or receipt for, temporary or interim certificate for, or war- 
rant or right to subscribe to or purchase, any of the foregoing; negotiable instru- 
ment; or money. 

(d) Disclosure of amount of outstanding lien. — If a notice of lien has been filed 
under subsection (a), the Secretary or his delegate is authorized to provide by 
rules or regulations the extent to which, and the conditions under which, in- 
formation as to the amount of the outstanding obligation secured by the lien may 
be disclosed. 

SEC. 301. 6323 — 1. VALIDITY OF LIEN AGAINST MGRTGAGEEs, PLEDGEEs, PUROIIAsERs, 
AND JUDGMENT CREDITQRs. — (a) Invalidity of lien icithout notice — (1) F&iling of 
notice. The lien imposed by section 6321 shall not be valid as against any mort- 
gagee, pledgee, purchaser, or jud "ment creditor until notice of lien has been 
filed. (See, however, section 6323(c) and paragraph (b) of this section, relating 
to the circumstances under which the lien is not valid with respect to a security 
even though notice thereof is duly filed. ) The place for the filing of the notice 
of lien is- 

(i) The office designated by the law of the State or Territory in which the 
property subject to the lien is situs. ted, whenever the State or Territory has 
designated an office within the State or Territory for the filing of such notice; 

(ii) The office of the clerk of the United States district court for the judicial 
district iu which the property subject to the lien is situated, whenever the State 
or Territory has not by law designated an office within the State or Territory 
for the filing of such notice; or 

(iii) The office of the clerk of the United States District Court for the District 
of Columbia ii the property subject to the lien is situated in the District of 
Columbia. 

(2) Neanin g of terms. (i) As used in section 6323 and this section- 
(a) The term "purchaser" means a person who, for a valuable present cou- 

sideration, acquires property or an interest in property. 
(b) The term "judgment creditor" means a person who has obtained a valid 

jud&gment in a court of record and of competent jurisdiction for the recovery 
of specifically designated property or for a certain sum of money and, in the 
case of a judgment for the recovery of a certain sum of money, who has a per- 
fected lien under such judgment on the property involved. The term "judgment" 
does not include an inchoate lien, such as an attachment lien, unless and until 
such hen has ripened into a judgment. United States v. Security Trust and 
Savings Bank (1950) 340 U. S. 47. Nor does the term "judgment" include the 
determination of a quasi-judicial body or of an individual acting in a quasi- 
judicial capacity, such as, for example, the action of State taxing authorities. 
United States v. Gilbert Associates (1953) 345 U. S. 361; and United States v. 
City of Xeic Britain (1954) 347 U. S. Sl. 
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(ii) The determination whether a person is a mortgagee, pledgee, purchaser, 
or judgment creditor, entitled to the protection of section 6828(a), shall be made 
by reference to the realities and the facts in a given case rather than to the tech- 
nical form or terminology used to designate such person. Thus, a person who 
is in fact and in law a mortgagee, pledgee, or purchaser will be entitled as such 
to the protection of section 6828(a) even though such person is otherwise desig- 
nated under the law of a State, such as the Uniform Commercial Code. 

(8) Form of notice. The form to be used for filing the notice of lien shall be 
Form 668, "Notice of Federal Tax Lien under Internal Revenue Laws. ' Such 
notice, filed in the ofiice designated by the law of a State or Territory, shall be 
valid notwithstanding any law of the State or Territory regarding the form or 
content of a notice of lien. For example, the omission from the notice of lien of a 
description of the property subject to the lien will not affect the validity thereof, 
even though the law of the State or Territory requires that the notice of lien 
contain a description of the property subject to the lien. 

(b) Exception in case of securities — (1) Exception. — Even though a notice of 
lien provided for in section 6821 has been filed in the manner prescribed in 
section 6828(a), the lien shall not be valid with respect to a security, as defined 
in section 6828(c) (2), as against any mortgagee, pledgee, or purchaser of such 
security, for an adequate and full consideration in money or money's worth, if 
at the time of such mortgage, pledge, or purchase such mortgagee, pledgee, or 
purchaser is without notice or knowledge of the existence of such lien. 
adequate and full consideration in money or money's worth, as used in section 
6828(c), means that the consideration must have been an adequate and full 
equivalent reducible to a money value. A. purchase of property made in the 
ordinary course of business (that is, a transaction which is bona fide and made at 
arm's length) will be considered as made for an adequate and full consideration 
in money or money's worth. A relinquishing or promised relinquishment of 
dower, curtesy, or of a statutory estate created in lieu of dower or curtesy, or of 
other marital rights is not a consideration in money or money's worth. Nor is 
love and affection, promise of marriage, or any other consideration not reducible 
to a money value a consideration in money or money's worth. 

(2) Definition of security. — As used in section 6828(e), the term "security" 
means: Any bond, debenture, note or certificate or other evidence of indebted- 
ness, issued by any corporation (including one issued by a government or 
political subdivision ther of), with interest coupons or in registered form, share 
of stock, voting trust eertifieate, or any eertificate of interest or participation in, 
certificat of deposit or receipt for, temporary or interim certificat for, or 
warrant or right to subscribe to or purchase, any of the foregoing; negotiable 
instrument; or money. 

(c) Disclosure of amount of outstanding lien. — (1) If a notice of lien has been 
filed, the District Director to whom the assessment which gave rise to the lien 
is charged is authoribed to disclose information as to the amount of the out- 
standing obligation secured by the lien to any person who has a proper interest 
in determining the amount of the outstanding obligation. Any person desiring 
such information should present to the District Director a written request. 
Such request should clearly describe the property subject to the lien, identify the 
applicable lien, and give the reasons for requesting such information. Any per- 
son who has a right in the property or intends to obtain a right in the property 
by purchase or otherwise will, upon satisfactory proof of such right or of the 
intention to obtain such right, be considered to have a proper interest. 

(2) If the District Director determines that the applicant is entitled to the 
information requested, he will disclose to such applicant the total amount of the 
outstanding obligation secured by the lien, 

(8) The Commissioner may disclose the amount of any outstanding obligation 
secured by the lien if he determines such action is warranted under the facts 
and circumstances in the particular ease. 

(4) The provisions of this paragraph apply to any notice of lien filed under 
section 6328 or corresponding provisions of prior internal revenue laws. 

(d) AppLication, of section 6828 to liens imposed ender section, 8670 of the 
Internal Ileoenue Code of 1989. — In the case of any lien arising under„section 
3670 of the Internal Revenue Code of 1989 or the corresponding provisions of 
prior law (relating to the general tax lien) which is in effect on January 1, 
1955, the provisions of section 6828 shall be applicable to such lien on and after 
such date in lieu of the provisions of section 8672 of the Internal Revenue Code 
of 1939 or the corresponding provisions of prior law. 
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SEC. 301. 6824 STATvTORT Paovisions; SFEOIAL LIENs FOR EsTAIE AND GIFT 
TAxES. 

SEC. 6324. SFECIAL LIENS FOR ESTATE AND GIFT TAXES. 

(a) Liens for estate taai. Except as otherwise provided in subsection (c) 
(relating to transfers of securities). 

(1) Upon gross estate. — Unless the estate tax imposed by chapter 11 is sooner 
paid in full, it shall be a lien for 10 years upon the gross estate of the decedent, 
except that such part of the gross estate as is used for the payment of charges 
against the estate and expenses of its administration, allowed by any court 
having jurisdiction thereof, shall be divested of such lien. 

(2) Liabititg of transferees and otkeis. — If the estate tax imposed by chapter 
11 is not paid when due, then the spouse, transferee, trustee (except the trustee 
of an employee's trust which meets the requiremeiits of section 401(a) ), sur- 
viving tenant, person in possession of the property by reason of the exercise, 
nonexercise, or release of a power of appointment, or beneficiary, who receives, 
or has on the date of the decedents' death, property included in the gross estate 
under sections 2034 to 2042, inclusive, to the extent of the value, at the time of 
the decedent's death, of such property, shall be personally liable for such tax. 
Any part of such property transferred by (or transferred by a transferee of) 
such spouse, transferee, trustee, surviving tenant, person in possession of 
property by reason of the exercise, nonexercise, or release of a power of appoint- 
ment, or beneficiary, to a bona fide purchaser, mortgagee, or pledgee, for an 
adequate and full consideration in money or money's worth shall be divested 
of the lien provided in paragraph (1) and a like lien shall then attach to all 
the property of such spouse, transferee, trustee, surviving tenant, person in pos- 
session, beneficiary, or transferee of any such person, except any part transferred 
to a bona fide purchaser, mortgagee, or pledgee for an adequate and full con- 
sideration in money or money's worth. 

(3) Continuance after discharge of executor. — The provisions of section 2204 
(relating to discharge of executor from personal liabilitv) shall not operate as a 
release of any part of the gross estate from the lien for any deficiency that may 
thereafter be determined to be due, unless such part of the gross estate (or any 
interest therein) has been transferred to a bona fide purchaser, mortgagee, or 
pledgee for an adequate and full consideration in money, or money's worth, in 
which case such part (or such interest) shall not be subject to a lien or to any 
claim or demand for any such deficiency, but the lien shall attach to the consid- 
eration received from such purchaser, mortgagee, or pledgee by the heirs, 
legatees, devisees, or distributees. 

(b) Lien for gift tax. — Except as otherwise provided in subsection (c) (relat- 
ing to transfers of seciirities), the gift tax imposed by chapter 12 shall be a 
lien upon all gifts made during the calendar year, for 10 years from the time the 
gifts are made. If the tax is not paid when due, the donee of any gift shall be 
personally liable for such tax to the extent of the value of such gift. Any part 
of the property comprised in the gift transferred by the donee (or by a trans- 
feree of the donee) to a bona fide purchaser, mortgagee, or pledgee for an ade- 
quate and full consideration in monev or money's worth shall be divested of the 
lien herein imposed and the lien, to the extent of the value of such gift, shall 
attach to all the property (including after-acquired property) of the donee (or 
the transferee) except any part transferred to a bona fide purchaser, mortgagee, 
or pled 'ee for an adequate and full consideration in money or money's worth. 

(c) Eaception in case of securities. The lien imposed by subsection (a) or (b) 
shall not be valid ivith respect to a security, as defined in section 6323(c) (2), as 
against any mortgagee, pledgee, or purchaser of any such semirity, for an ade- 
quate and full consideration in money or money's worth, if at the time of such 
mortgage, pledge, or purchase such mortgagee, pledgee, or purchaser is without 
notice or knowledge of the existence of such lien. 

SEC. 301. 6324-1. SPEGIAL LIEN8 F0R EsTATE AND GIFT TAEKs; PERsoNAL LIA- 
BILITY oF TRANsFEREEs AND OTIIERs. — (a) Estate tax. (1) The lien imposed by 
section 6324(a) attaches at the date of the decedent's death to every part of the 
gross estate, whether or not the property comes into the possession of the duly 
qualified executor or administrator. It attaches to the extent of the tax shown to 
be due by the return and of any deficiency in tax found to be due upon review and 
audit. If the estate tax is not paid when due, then the spouse, transferee, trus- 
tee (except the trustee of an employee's trust which meets the requirements of 
section 401(a) ), surviving tenant, person in possession of the property by reason 
of the exercise, nonexercise, or release of a power of appointment, or beneficiary, 
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who receives, or has on the date of the decedent's death, property included in the 
gross estate under sections 2084 to 2042, inclusive, shall be personally liable for 
such tax to the extent of the value, at the time of the decedent's death, of such 
property. 

(2) Unless the tax is paid in full, and except as otherwise provided in section 
6824(c) (relating to transfers of securities), the lien upon the entire property 
constituting the gross estate continues for a period of 10 years after the dece- 
dent's death, except that such lien shall be divested with respect to: 

(i) Such portion of the gross estate as is used for the payment of charges 
against the estate and expenses of its administration allowed by any court hav- 
ing jurisdiction thereof; 

(ii) Such property as is transferred to a bona fide purchaser, mortgagee, or 
pledgee, for an adequate and full consideration in money or money's worth, by 
the spouse, transferee, trustee, surviving tenant, person in possession of the 
property by reason of the exercise, nonexercise, or release of a power of ap- 
pointment, or beneficiary, who receives, or has on the date of the decedent's 
death, property included in the gross estate under sections 2084 to 2042, inclusive 
(or the corresponding provisions of the Internal Revenue Code of 1989), or such 
property as is transferred by the transferee of such person. In such case, a like 
lieu attaches to all the property of such spouse, transferee, trustee, surviving 
tenant, person in possession, beneficiary, or transferee of any such person, ex- 
cept such part thereof as may be transferred to a bona fide purchaser, mortgagee, 
or pledgee for an adequate and full consideration in money or money's worth. 
See paragraph (b) (1) of section 801. 6828 — 1 for the meaning of the term "an ade- 
quate and full consideration in money or money's worth"; 

(iii) Such portion of the gross estate (or any interest therein) as has been 
transferred to a bona fide purchaser, mortgagee, or pledgee for an adequate and 
full consideration in money or money's worth, if p" yment is made of the full 
amount of tax determined by the District Director pursuant to a request of the 
executor for discharge from personal liability as authorized by section 2204 
(relating to discharge of executor from personal liability), but there is substi- 
tuted a like lien upon the consideration received from such purchaser, mort- 
gagee, or pledgee by the heirs, legatees, devisees, or distributees; and 

(iv) Such property as to which the District Director has issued a certificate 
releasing the lien pursuant to section 6825. 

(b) Lien, for gift tax. — Except as provided in section 6824(c) (relating to 
securities), a lien attaches upon all gifts made during the calendar year for the 
a. mount of the tax imposed upon the gifts made during such year. The lien 
extends for a period of 10 vears from the time the gifts were made, unless the 
tax is sooner paid. If the tax is not paid when due, the dence of any gift becomes 
personally liable for the tax to the extent of the value of his gift. Any part 
of the property comprised in the gift which is transferred by the donee (or by 
a transferee of the donee) to a bona fide purchaser, mortgagee, or pledgee, for 
an adequate and, full consideration in money or money's worth, is divested of 
the lien, but a like lien to the extent of the value of such gift attaches to all the 
property (including after-acquired property) of the donee (or the transferee), 
except any part transferred to a bona fide purchaser, mortgagee, or pledgee, 
for an adequate and full consideration in money or money's worth. See para- 
graph (b) (1) of section 801. 6828 — 1 for the meaniug of the term "an adequate 
and full consideration in money or money's worth. " 

(c) Application of lien hnposed by section, 6881. — The general lien under sec- 
tion 6821 and the special lien under subsection (a) or (b) of section 6824 for 
the estate or gift tax are not exclusive of each other, but are cumulative. Each 
lien will arise when the conditions precedent to the creation of such lien are met 
a. nd will continue in accordance with the provisions applicable to the particular 
lien. Thus, the special lien may exist without the general lien being in force, 
or the general lien may exist without the special lien being in force, or the 
general lien and the special lien may exist simultaneously, depending upon the 
facts and pertinent statutory provisions applicable to the respective liens. 

(d) Application of section 882$ to estate and, gift tax liens imposed under the 
Inter~at Revenue Code of 1989. — In the case of any lien arising under section 
827 or 1009 of the Internal Revenue Code of 1989 (relating to liens for estate 
and gift taxes, respectively) which is in effect on January 1, 1966, the provisions 
of section 6824 shall be applicable to such lien on and after such date in lieu of 
the provisions of section 827 or 1009 of the 1989 Code. 
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SEC. 801. 6825. STATUTCRY PROVIsICNs; RELEARE CF LIEN oR PARTIAL DIsclIA'RGE 
OF PROPERTY. 

SEC. 6825. RELEASE OF LIEN OR PARTIAL DISCHARGE OF PROPERTY. 
(a) Release of lien. — Subject to such rules or regulations as the Secretary or 

his delegate may prescribe, the Secretary or his delegate may issue a certificate 
of release of any lien imposed with respect to any internal revenue tax if— 

(1) Liabflity satisfied or nnenforceable. — The Secretary or his delegate finds 
that the liability for the amount assessed, together with all interest in respect 
thereof, has been fully satisfied, has become legally unenforceable, or, in the case 
of the estate tax imposed by chapter 11 or the gift tax imposed by chapter 12, 
has been fully satisfied or provided for; or 

(2) Bond accepted, . — There is furnished to the Secretary or his delegate and 
accepted by him a bond that is conditioned upon the payment of the amount 
assessed, together with all interest in respect thereof, within ihe time prescribed 
by law (including any extension of such time), and that is in accordance with 
such requirements relating to terms, conditions, and form of the bond and suretieS 
thereon, as may be specified bv such rules or regulations. 

(b) Partial discharge of prope& ty. 
(1) P&operty double the amount of the liability. — Subject to such rules or 

regulations as the Secretary or his delegate may prescribe, the Secretary or 
his delegate may issue a certificate of dischar e of any part of the property 
subject to any lien imposed under this chapter if the Secretary or his delegate 
finds that the fair market value of that part of such property remaining subject 
to the lien is at least double the amount of the unsatisfied liability secured by 
such lien and the amount of all other liens upon such property which have 
prioritv to such lien. 

(2) Part payment orinterest of United States valueless. — Subject to such rules 
or regulations as the Secretary or his delegate may prescribe, the Secretary or 
his delegate may issue a certificate of discharg'e of any part of the property 
subject to the lien if— 

(A) There is paid over to the Secretary or his delegate in part satisfaction 
of the liability secured by the lien an amount determined by the Secretary or 
his delegate, which shall not be less than the value, as determined by the Secre- 
tary or his delegate, of the interest of the United States in the part to be so 
discharged, or 

(B) The Secretary or his delegate determines at any time that the interest 
of the United States in the part to be so discharged has no value. 

In determining the value of the interest of the United States in the part to be so 
discharged, the Secretary or his delegate shall give consideration to the fair 
market value of such part and to such liens thereon as have priority to the lien 
of the United States. 

(c) Effect of certificat of release or partial discharge. — A certificate of release 
or of partial discharge issued under this section shall be held conclusive th;It 
the lien upon the property covered by the certificate is extinguished. 

(d) Cross references. — (1) For single bond complying with the requirements 
of both subsection (a) (2) and section 6165, see section 7102. 

(g) For other provisions relating to bonds, see generally chapter 78. 
(8) For provisions relating to suits to enforce lien, see section 7408. 
(4) For provisions relating to suits to clear title to realty, see section 7424. 

Szc. 801. 6325 — 1. RFLEAsE oF LIEN oR PARTIAL DIscHARGE oF PROPERTY — (a) 
Release of lien — (1) Liability satisfied or nnenforceable. The District Director 
to whom is charged an assessment in respect of any internal revenue tax shall 
issue a certificate of release of any lien imposed with respect to such tax, 
whenever he fin'ds that the liability for the amount assessed (to"ether with 
all interest in respect thereof) has been satisfied or has become unenforceable as 
a matter of law (and not merely uncollectible or unenforceable as a matter of 
fact). Tax liabilities frequently are unenforceable in fact for the time being, 
due to the temporary nonpossession by the taxpayer of discoverable property 
or property rights. In all cases the liability for the payment of the tax con- 
tinues until satisfaction of the tax in full or until the expiration of the statutory 
period for collection, including such extension of the period for collection as 
may be agreed upon in writing by the taxpayer and the District Director. The 
form to be used by the District Director is Form 669, "Certificate of Release of 
Federal Tax Lien. " 

864060' — 56 — 19 
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(2) I, 'state or gift tax liability f&clly satisfied, or provided for. — (I) If the 
District Director determines that the tax liability for estate or gift tax has been 

fully satisfied, he may issue his certificate releasing any or all property from 
the lien imposed thereon. If the District Director determines that the tax liabii. 
ity for estate or gift tax has been adequately provided for, he may issue his 
certificate releasing particular items of property from the lien. The issuance 
of such a certificate is a matter resting within the discretion of the District 
Director, and a certificate will be issued only in case there is actual need therefor. 
The primary purpose of such release is not to evidence payment or satisfaction 
of the tax, but to permit the transfer of property free from the lien in case it is 
necessary to clear title. The tax will be considered fully satisfied only when 
investigati&&n has been completed and payment of the tax, including any deficiency 
deteriuined, has been made. 

(ii) An application for a release of the lien for estate or gift tax should be 
filed with the District Director charged with the assessment in respect of the 
tax. It should be made in writing under penalties of perjury and should explain 
the circumstances that require the release, and should fully describe the par- 
ticular items for which the release is desired. In the case of an estate tax 
lien, the application should show the applicant's relationship to the estate, 
such as executor, heir, devisee, legatee, beneficiary, transferee, or purchaser. If 
the estate or gift tax return has not been tiled, a statement under penalties of 
perjury may be required shov:ing (a) the value of the property to be released, 
(b) the basis for such valuation, (c) in the case of the estate tax, the approxi- 
mate value of the gross estate and the approximate value of the total real prop- 

erty included in the gross estate, and (d) in th ~ case of the gift tax, the total 
amount of gifts made during the calendar year and the prior calendar years 
subsequent to the enactment of the Revenue Act of 1962 and the approximate 
value of all real estate subject to the gift tax lien, and (e) if the property is io 
be sold or otherwise transferred, the name and address of the purchaser or trans. 
feree and the consideration, if any, paid or to be paid by him. 

(6) Bond accepted. — The District Director may, in his discretion, issue a 
certificate of release of any tax lien if he is furnished and accepts a bond that is 
conditioned upon the payment of the amount assessed (together with all interest 
in respect thereof), within the time agreed upon in the bond, but not later than 
6 months before the expiration of the statutory period for collection, including 
any period for collection agreed upon in writing by the District Director and 
the taxpayer. I&or provisions relating to bonds, see sections 7101 and 7102 and 
the regulations thereunder. 

(b) Discharge of specific property from the lien — (1) Property do«ble the 
amount of the liability. — (i) The District Director may, in his discretion, issue 
a certificate of discharge of any part of the property subject to any tax lien if 
he determines that the fair marl-et value of that part of the property remaining 
subject to the lien is at least double the sum of the amount of the unsatisfied 
liability secured by such lien and of the amount of all other liens upon such 

property which have priority to such lien. In general, fair market value is that 
amount which one ready and willing but not compelled to buy would pay to 
another ready and willing but not compelled to sell the property. The form to 

be used by the District Director is Form 669 — A, "Certificate of Discharge of 

Property from Federal Tax I. ien. " For information required to be submitted 
in an application for a certificate of discharge, see subparagraph (4) of this 

pa rug& aph. 
(ii) The folloiving example illustrates a ease in which a certificate of discharge 

ruay not be given under this subparagraph: 
Ea&a&nplet The Federal tax liability secured by a lien is $1, 000. The fair mar. 

ket value of all property which after the discharge will continue to be subject 
to the Federal tax lien is $10, 000. There is a prior mortgage on the property 
of $5, 000, including interest, and the property is subject to a prior lien of $106 
for real estate taxes. Accordingly, the taxpayer's equity in the property ovei 
and above the amount of the mortgage and real estate taxes is $4, 900, or nearlv 
five tiines the amount required to pay the assessed tax on which the Federal tax 
lien is based. Nevertheless, a discharge under this subparagraph is not per. 
missible. In the illustration, the sum of the amount of the Federal tax liability 
($1, 000) and of the amount of the prior mortgage and the lien for real estate 

taxes ($5, 000+$100=$5, 100) is $6, 100. Double this sum is $12, 200, but the fair 
market value of the remaining property is only $10, 000. Hence, a discharge of 
the property is not perinissible under this subi&aragiaph, since the Code requires 
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that the fair ma. rket value of the remaining property be at least double the sum 
of two amounts, one amount being the outstanding Federal tax liability and the 
other amount being all prior liens upon such property. In order that the discharge 

ay be issued, it would be necessary that the remaining property be worth not 
less than $12, 200. 

(2) Part payment. — The District Director may, in his discretion, issue a cer- 
tilicate of discharge of any part of the property subject to the lien if there is 
paid over to him in part satisfaction of the liability secured by the lien an amount 
determined by him to be not less than the value of the interest of the United 
States in the property to be so discharged. In determining the amount to be 
paid, the District Director will take into consideration all the facts and circum- 
stances of the case, including the expenses to which the Government has been 
put in the matter. In no case shall the amount to be paid be less than the value 
of the interest of the United States in the property with respect to which the 
certificate of discharge is to be issued, as such value has been determined by 
the District Director in the light of the fair market value of the property and 
the amount of all liens and encumberances thereon having priority over the 
Federal tax lien. The form to be used by the District Director is Form 669-B, 
"Certificate of Discharge of Property from Federal Tax Lien. " For information 
required to be submitted in an application for a certificate of discharge, see sub- 
paragraph (4) of this paragraph. 

(8) Interest of United States oatueless. — The District Director may, in his 
discretion, issue a certificate of discharge of any part of the property subject 
to the lien if he determines that the interest of the United States in the property 
to be so discharged has no value. The form to be used by the District Director 
is Form 669 — C, "Certificate of Discharge of Property from Federal Tax Lien. " 
For information required to be submitted in an application for a certificate of 
discharge, see subparagraph (4) of this paragraph. 

(4) Application for certificate of discharge. — Any person desiring a certificate 
of discharge of uroperty from a Federal tax lien shall submit to the District 
Director to whom the assessment is charged a written application in triplicate, 
under penalties of perjury, requesting that the certificate be issued. The appli- 
cation shall contain the following information: 

(i) A clear description of the property with respect to which the discharge is 
desired and, where applicable, of the property remaining subject to the lien; 

(ii) The reason the discharge is sought; 
(iii) A description of the Federal tax lien in respect of which the certificate 

of discharge is sought, including the amount, nature of the tax, the dates of 
assessment, and, if applicable, an appropriate reference to the registry and the 
page and volume of the book in which the notice of Federal tax lien is filed, in- 
dexed, or recorded, and the date of the filling of the notice; 

(iv) A statement in numbered paragraphs of all facts material to the applica- 
tion, including the amount, character, and dates (both of execution and of record) 
of all encumbrances of record prior to the Federal lien, with an appropriate 
reference to the registry and the page and volume of the book in which each such 
encumbrance is recorded; 

(v) The amounts, character, and dates of execution of any unrecorded encum- 
brances believed to be prior to the Federal tax lien, including information as 
to how and when such encumbrances arose; 

(vi) In support of the application, the applicant must furnish proof sufficient 
to establish the fair market value of the property with respect to which the dis- 
charge is sought, and where applicable, proof sutficient to establish the fair mar- 
ket value of the property which will remain subject to the lien; and 

(vii) Any other information which in the opinion of the applicant might have 
a bearing upon the determination to be made. 

Applications submitted under subparagraph (1) or (3) of this paragraph do not 
require the submission of any sum of money for the discharge of the property 
from a tax lien. Since the amount to be paid for the issuance, under subpara- 
graph (2) of this paragraph, of a certificate of discharge of property from a 
Federal tax lien is a matter for the determination of the District Director after 
consideration of the facts and law involved, no sum of money or check should 
be submitted with the application. The District Director shall cause a thorough 
investigation to be made as to the proof and accuracy of all material statements 
made in the application. Upon completion of such investigation the District 
Director will make his determination and advise the applicant of the decision 
reached. 
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(c) L~'ffect of certiffcate of release or discharge of specific property. — A certifl- 
cate of release of lien or a certificate discharging specific property from the lien 
issued under section 632O shall be conclusive that the lien upon the property cov- 
ered by the certificate is extinguished. 

SEc. 301. 6326. STATUTCRY PRovISICNs; csoss REFEREKcEs. 

SEc. 632G. CRoss REFERENcEs. (1) For lien in case of tax on distilled spirits, 
see section 5004. 

(2) For exclusion of tax liability from discharge in bankruptcy, see section 
17 of the Bankruptcy Act, as amended (52 Stat. 851; 11 U. S. C. 35) . 

(3) For limit on amount allowed in bankruptcy proceedings on debts owing 
to the United States, see section 57(j) of the Bankruptcy Act, as amended (52 
Stat. 867; 11 U. S. C. 93). 

(4) For recognition of tax liens in proceedings under the Bankruptcy Act, see 
section 67 (b) and (c) of that act, as amended (52 Stat. 876 — 877; 11 U. S. C. 107). 

(5) For collection of taxes in connection with wage earners' plans in bank- 
ruptcy courts, see section 680 of the Bankruptcy Act, as added by the act of 
June 22, 1938 (52 Stat. 938; 11 U. S. C. 1080) . 

(6) For provisions permitting the United States to be made party defendant in 
a proceeding in a State court for the foreclosure of a lien upon real estate where 
the United States may have a claim upon the premises involved, see section 2410 
of Title 28 of the United States Code. 

(7) For priority of lien of the United States in case of insolvency, see It. S. 
8466 (31 U. S. C. 191). 

SEIZURE OF PROPERTY FOR COLLECTION OF TAXES 

SEc. 301. 6331. STATUTCRY PRovIRI0Fs; LEvY AND DIsTRAINT. 

SEc. 6331. LEVY AKD DISTRAINT. 
(a) Authority of Secretary or Delegate. If any person liable to pay any tax 

neglects or refuses to pay the same within 10 days after notice and demand, it 
shall be lawful for the Secretarv or his delegate to collect such tax (and such 
further sum as shall be suiiicient to cover the expenses of the levy) by levy upon 
all property and rights to property (except such property as is exempt undet 
section 6334) belonging to such person or on which there is a lien provided in thi! 
chapter for the payment of such tax. Levy may be made upon the accrued salary 
or wages of any oflicer, emplovee, or elected oflicial, of the United States, the 
District of Columbia, or any agency or instrumentality of the United States or 
the District of Columbia, by serving a notice of levy on the employer (as deflned 
in section 3401 (d) ) of such oificer, employee, or elected official. If the Secretary 
or his delegate makes a flnding that the collection of such tax is in jeopardy, 
notice and demand for immediate pavment of such tax may be made by the 
Secretary or his dele "ate and, upon failure or refusal to pay such tax, collection 
thereof by levy shall be lawful without regard to the 10-day period provided in 

this section. 
(b) Seizure and sale of property. — The term "levy" as used in this title in- 

cludes the power of distraint and seizure by any means. In any ease in which 

the Secretary or his delegate may levy upon property or rights to property, hs 

may seize and sell such property or rights to property (whether real or personal, 
tangible or intangible). 

(c) Successire seizures. — Whenever any property or right to property upon 

which levy has been made by virtue of subsection (a) is not sutficient to satisfV 
the claim of the United States for which levy is made, the Secretary or his 

delegate may, thereafter, and as often as may be necessary, proceed to levy m 

like manner upon any other propertv liable to levy of the person against whom 

such claim exists, until the amount due from him, together with all expenses, 
is fully paid. 

(d) Cross references. — (1) For provisions relating to jeopardy, see subchapter 
A of chapter 70. 

(2) For proceedings applicable to sale of seized property, see section 6335. 

SEc. 301. 6831 — 1. LEvY AND DIsTRAINT — (a) Authority to leuy — (1) lst general 
If any person liable to pay any tax neglects or refuses to pay such tax within 
10 days after notice and demand, the District Director to whom the assessment 
is charged or, upon his request, any other District Director may proceed to collect 
the tax by levy upon any property, or rights to property, whether real or personsfi 
tangible or intangible, belonging to such person or on which there is a lien pÃ' 
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vided by section 6321 or 6824 (or the corresponding provision of prior law) for 
the payment of such tax. A used in section 6381 and this section, the term "tax" 
includes any interest, additional amount, addition to tax, or assessable penalty, 
together with any costs and expenses that may accrue in addition thereto. For 
exemption of certain property from levy, see section 6834 and the regulations 
thereunder. Property subject to a Federal tax lien, which has been sold or other- 
wise transferred by the taxpayer, may be seized in the hands of the transferee 
or of any subsequent transferee. Levy may be made by serving a notice of levy 
on any person in possession of, or obligated with respect to, property or rights 
to property subject to levy, such as, for example, receivables, bank accounts, 
evidences of debt, securities, and accrued salaries, wages, commissiors, and 
other compensation. 

(2) jeopardy cases If the District Director finds that the collection of anV 
tax is in jeopardy, he may mal-e notice and demand for immediate payment of 
such tax and, upon failure or refusal to pay such tax, collection thereof by levy 
shall be lawfnl without regard to the 10-day period provided in section 6831 (a). 

(8) Bankruptcy or receivership cases. During a bankruptcy proceeding or a 
receivership proceeding in either a Federal or a State court, the assets of the 
taxpayer are in general under the control of the court in which such proceeding is 
pending. Taxes cannot be collected by levy upon assets in the custody of a court, 
whether or not such custody is incident to a bankruptcy or receivership proceed- 
ing, except where the proceeding has progressed to such a point that the levy 
would not interfere with the work of the court or where the court grants permis- 
sion to levy. Any assets which under applicable provisions of law are not under 
the control of the court may be levied upon, for example, property exempt from 
court custody under State law or the bankrupt's earnings and property acquired 
after the date of bankruptcy. However, levy upon such property is not manda- 
tory and the Government may rely upon pavment of taxes in the proceeding. 

(4) Certain, types of compensation — (i) Federal employees. — Levy may be 
made upon the accrued salary or wages of any officer or employee (including 
members of the Armed Forces), or elected or appointed official, of the United 
States, the District of Columbia, or any agency or instrumentality of either, by 
serving a notice of levy on the employer of the delinquent taxpayer. As used in 
this subdivision, the term "employer" means (a) the officer or employee of the 
United States, the District of Columbia, or of the agency or instrumentality of 
the United States or the District of Columbia, who has control of the payment 
of the wages, or (b) any other officer or employee designated by the head of the 
branch, department, agency, or instrumentality of the United States or of the 
District of Columbia as the party upon whom service of the notice of levy may 
be made. If the head of such branch, department, agency, or instrumentality 
designates an officer or employee other than one who has control of the payment 
of the wages, as the party upon whom service of the notice of levy may be made, 
such head shall promptly notify the Commissioner of the name and address 
of each oflicer or employee so designated and the scope or extent of his authority 
as such designee. 

(ii) State and municipal employees. — Accrued salaries, wages, or other com- 
pensation of any officer, employee, or elected or appointed official of a State 
or Territory, or of any agency, instrumentality, or political subdivision thereof, 
are also subject to levy to enforce collection of any Federal tax. 

(iii) Seamen. — Notwithstanding the provisions of section 12 of the Seamen's 
Act of 1915 (88 Stat. 1169; 46 U. S. C. 601), accrued wages of seamen, appren- 
tice seamen, or fishermen employed on fishing vessels are subject to levy. See 
section 6384(c). 

(b) Successive seizures. — Whenever any property or rights to property upon 
which a levy has been made are not sufficient to satisfy the claim of the 
United States for which the levy is made, the District Director may thereafter, 
and as often as may be necessary, proceed to levy in like manner upon any other 
property or rights to property subject to levy of the person against whom such 
claim exists or on which there is a lien imposed by section 6821 or 6824 (or the 
corresponding provision of prior law) for the payment of such claim until the 
amount due from such person, together with all costs and expenses, is fully paid. 

Szc. 801. 6882. ST~TUTORx PzovrsroNs; SURRENDER oF PROPERTx SUBJzcT To 
LEvv. 

Szc. 6332. SURRENDER oF PRCPKRTY sUBJEGT To Lzvx. 

(a) Requirement. — Any person in possession of. (or obligated with respect to) 
property or rights to property subject to levy upon which a levy has been made 
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shall, upon demand of the Secretary or his delegate, surrender such property or 
rights (or discharge such obligation) to the Secretary or his delegate, except 
such part of the property or rights as is, at the time of such demand, subject 
to an attachment or execution under any judicial process. 

(b) Penalty for violation. — Any person who fails or refuses to surrender as 
required by subsection (a) any property or rights to property, subject to levy, 
upon demand by the Secretary or his delegate, shall be liable in his own person 
and estate to the United States in a sum equal to the value of the property or 
rights not so surrendered, but not exceeding the amount of the taxes for the 
collection of which such levy has been made, together with costs and interest on 
such sum at the rate of 6 percent per annum from the date of such levy. 

(c) Person defined. — The term "person, " as used in subsection (a), includes 
an officer or employee of a corporation or a member or employee of a partner- 
ship, who as such officer, employee, or member is under a duty to surrender the 
property or rights to property, or to discharge the obligation. 

SEc. 801. 6332 — 1. SUBBENnER CF PPCPKBTY SUBJKcT To LEvY. — (a) Require- 
ment. — Any person in possession of (or obligated Ivith respect to) property or 
rights to property subject to levy upon which a levy has been made shall, upon 
demand of the District Director, surrender such property or rights (or discharge 
such obligation) to the district director, except such part of the property or right 
as is, at the time of such demand, subject to an attachment or execution under 
anv judicial process. 

(b) Penalty for violation. — Any person who fails or refuses, upon demand of 
the District Director, to surrender any property or rights to property subject io 
levy, as required by section 6332(a), shall be liable in his own person and estate 
to the United States in a sum equal to the value of the property or rights not 
so surrendered, but not exceeding the amount of the taxes for the collection of 
which such levy has been made, together with costs and interest on such sum 
at the rate of 6 percent per annum from the date of such levy. 

(c) Person defined, — The term "person, " as used in section 6332(a) and this 
section, includes an officer or employee of a corporation or a member or em- 
ployee of a partnership, who as such officer, employee, or member is under a duty 
to surrender the property or rights to property or to discharge the obligation. 
Thus, in the case of a levy upon the salary or wages of an officer, employee, or 
elected or appointed official, of the United States, the District of Columbia, or 
any agency or instrumentality of either, the term "person" includes the officer or 
employee of the United States, of the District of Columbia, or of such agency or 
instrumentality, who as such officer or employee is under a duty to discharge the 
obligation. As to the oflicer or employee who is under such duty, see 
$ 801. 6331 — 1(a) (4) (i). 

SKc. 301. 6333. STATUTQRY PRovI$IoNB; PBCDUOTICN QF BooKs. 
SEO. 6333. PRCDUcTICN oF BooKs. 
If a levy has been made or is about to be made on any property, or right to 

property, any person having custody or control of any books or records, contain- 
ing evidence or statements relating to the property or right to property subject 
to levy, shall, upon demand of the Secretary or his delegate, exhibit such books 
or records to the Secretary or his delegate. 

SEc. 301. 6333 — 1. PBCBUcTICN oF BooKs. — If a levy has been made or his about 
to be made on any property or rig'hts to property, any person, having custody or 
control of any books or records containing evidence or statements relating to the 
property or rights to property subject to levy, shall, upon demaud of the internal 
revenue officer who has made or is about to make the levy, exhibit such books or 
records to such officer. 

SEc. 801. 6384. STATUTCRY PRovIRICNs; PRQPERTY EZEMPT EBoM LKvY. 
SEC. 6834. PROPERTY EXEMPT FROM LEVY. 
(a) Enumeration, . — There shall be exempt from levy— 
(1) IVearing apparel and school bootes. Such items of wearing apparel and 

such school books as are necessary for the taxpayer or for members of his 
family; 

(2) puc/, provisions, furniture, and personal effects. — If the taxpayer is the 
head of a family, so much of the fuel, provisions, furniture, and personal effects 
in his household, and of the arms for personal use, livestock, and poultry of the 
taxpayer, as does not exceed $500 in value; 

(3) Boof's and tools of a trade, business, or profession. — So many of the books 
and tools necessary for the trade, business, or profession of the taxpayer as do 
not exceed in the a gregate $260 in value. 
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(b) Appraisal. — The ofhcer seizing property of the tvpe described in subsection 
(a) shall appraise and set aside to the owner the amount of such property 
declared to be exempt. If the taxpayer objects at the time of the seizure to the 
valuation fixed by the officer making the seizure, the Secretary or his delegate 
shall summon three disinterested individuals who shall make the va. luation. 

(c) No other property ex'empt. — Notwithstanding any other law of the United 
States, no property or rights to property shall be exempt from levy other than 
the property specifically made exempt by subsection (a). 

Szc. 801. 6884 — 1. PROPERTx EREIIPP FROM LEvv. — (a) Enumeration. — There 
shall be exempt from levy— 

(1) Wearing apparel and school books. Such items of wearing apparel and 
such school books as are necessary for the taxpayer or for members of his 
family. Expensive items of wearing apparel, such as furs, which are luxuries 
and are not necessary for the taxpayer or for members of his family, are not 
exempt from levy. 

(2) Fuel, provisions, furniture, and personal effects. — If the taxpayer is the 
head of a familv, so much of the fuel, provisions, furniture, and personal effects 
in his household, and of the arms for personal use, livestock, and poultry of. the 
taxpayer, as does not exceed 3500 in value. 

( ) Books and tools of a trade, business, or profession. — So many of the books 
and tools necessary for tbe trade, business, or profession of the taxpayer as do 
not exceed in the aggregate $250 in value. 

(b) Appraisah — The internal revenue oificer seizing property of the type 
described in section 6384(a) shall appraise and set aside to the owner the 
amount of such property declared to be exempt. If the taxpayer objects at the 
time of the seizure to the valuation fixed by the oificer making the seizure, such 
ofiicer shall summon three disinterested individuals who shall make the 
valuation. 

(c) No other property eaempt. — No property or rights to property are exempt 
from levy other than the property specifically exempted by section 6834(a). 
No provision of a State law may exempt property or rights to property from 
levy for the collection of any Federal tax. Thus, property exempt from execu- 
tion under State personal or homestead exemption laws is, nevertheless, subject 
to levy by the United States for collection of its taxes. 

SEO. 301. 6835. SIATuroax PRovxsxo~vs; SALE oF SExzED PROPERrv. 

SEc. 6335. SALE oF SEIzED PROPERTY. 
(a) Notice of seiznre. As soon as practicable after seizure of property, notice 

in writing shall be given by the Secretary or his delegate to the owner of the 
property (or, in the case of personal property, the possessor thereof), or shall 
be left at his usual place of abode or business if he has such within the internal 
revenue district where the seizure is made. If the owner cannot be readily 
located, or has no dwelling or place of business within such district, the notice 
may be mailed to his last known address. Such notice shall specify tbe sum 
demanded and shall contain, in the case of personal property, an account of the 
property seized and, in the case of real property, a description with reasonable 
certainty of the property seized. 

(b) Notice of sale. — The Secretary or his delegate shall as soon as practicable 
after the seizure of the property give notice to the owner, in the same manner 
as that prescribed in subsection (a), and shall cause a notification to be pub- 
lished in some newspaper within the county wherein such seizure is made, or, 
if there be no newspaper published in such countv, shall post such notice at 
the post office nearest the place where the seizure is made, and in not less 
than two other public places. Such notice shall specify the property to be sold, 
and the time, place, manner, and conditions of the sale thereof. Whenever levy 
is made without regard to the 10-day period provided in section 6881(a), public 
notice of sale of the property seized shall not be made within such 10-day period 
unless section 6886 (relating to sale of perishable goods) is applicable. 

(c) Sale of indivisible property. — If any property liable to levy is not divisible, 
so as to enable the Secretary or his delegate by sale of a part thereof to raise 
the whole amount of the tax and expenses, the whole of such property shall 
be sold. 

(d) Time and place of sale. — The time of sale shall not be less than 10 days 
nor more than 40 days from the time of giving public notice under subsection 
(b). The place of sale shall be within the county in which the property is 
seized, except by special order of the Secretary or his delegate, 
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(e) 3fanner and conditions of sale. 
(1) 3ftntmum Price. — Before the sale the Secretary or his delegate shall de. 

termine a minimum price for which the property shall be sold, and if no 
person offers for such property at the sale, the amount of the minimum price, 
the property shall be declared to be purchased at such price for the United 
States; otherwise the property shall be declared to be sold to the highest bidder. 
In determining the minimum price, the Secretary or his delegate shall take into 
account the expense of making the levy and sale. 

(2) Additional rules applicable to sale. — The Secretary or his delegate shall 
by regulations prescribe the manner and other conditions of the sale of prop. 
erty seized by levy. If one or more alternative methods or conditions are per- 
mitted bv re "ulations, the Secretary or his delegate shall select the alterna. 
tives applicable to the sale. Such regulations shall provide: 

(A) That the sale shall not be conducted in any manner other than- 
(i) By public auction, or 
(ii) Bv public sale under sealed bids. 
(B) In the case of the seizure of several items of property, whether such 

items shall be offered separately, in groups, or in the aggregate; and whether 
such property shall be offered both separately (or in groups) and in the aggre- 
gate, and sold under whichever method produces the highest aggregate amount. 

(G) Whether the announcement of the minimum price determined bv the 
Secretary or his delegate may be delayed until the receipt of the highest bid. 

(D) Whether payment in full shall be required at the time of acceptance 
of a bid, or whether a part of such payment may be deferred for such period 
(not to exceed 1 month) as may be determined by the Secretary or his delegate 
to be appropriate. 

(E) The extent to which methods (including advertising) in addition to those 
prescribed in subsection (b) may be used in giving notice of the sale. 

(F) Under what circumstances the Secretary or his delegate may adjourn 
the sale from time to time (but such adjournments shall not be for a period 
to exceed in all 1 month). 

(8) Payment of amount bid. — If payment in full is required at the time of 
acceptance of a bid and is not then and. there paid, the Secretary or his delegate 
shall forthwith proceed to again sell the property in the manner provided in 
this subsection. If the conditions of the sale permit part of the payment to be 
deferred, and if such part is not paid within the prescribed period, suit may be 
instituted against the purchaser for the purchase price or such part thereof as 
has not been paid, together with interest at the rate of 6 percent per annum 
from the date of the sale; or, in the discretion of the Secretary or his delegate, 
the sale may be declared by the Secreta. ry or his delegate to be null and void 
for failure to make full payment of the purchase price and the property may 
again be advertised and sold as provided in subsections (b) and (c) and this 
subsection. In the event of such readvertisement and sale any new purchaser 
shall receive such property or rights to property, free and clear of any claim 
or right of the former defaulting purchaser, of any nature whatsoever, aud the 
amount paid upon the bid price by such defaulting purchaser shall be forfeited. 

(f) Stay of sale of seized property pending Tax Court decision. — For re- 
strictions on sale of seized property pending Tax Court decision, see section 
0868(b)(8). 

Src. 801. 66M — 1. ' SArE oE SErzEn Paorxarv. — (a) Notice of seizure. — As soon 
as practicable after seizure of property, the internal revenue officer seizing the 
property shall give notice in writing to the owner of the property (or, in the 
case of personal property, to the possessor thereof). The written notice shall 
be delivered to the owner (or to the possessor, in the ease of personal property) 
or left at his usual place of abode or business if he has such within the internal 
revenue district where the seizure is made. If the owner cannot be readily 
located, or has no dwelling or place of business within such district, the notice 
may be mailed to his last known address. Such notice shall specify the sum 
demanded and shall contain, in the case of personal property, a list sutffcient 
to identify the property seized and, in the case of real property, a descriptioR 
with reasonable certainty of the property seized. 

(b) Notice of sale. — (1) As soon as practicable after seizure of the property 
the District Director shall give notice of sale in writing to the owner. Such 
notice shall be delivered to the owner or left at his usual place of abode « 

C. B. 1054-2. 724. 
' This section has the effect of superseding Commissioner's Reorganization Order No &g» 
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business if he has such within the internal revenue district where the seizure 
is made If the owner cannot be readily located, or has no dwelling or place of 
business within such district, the notice may be mailed to his last known address. 
The notice shall specify the property to be sold, and the time, place, manner, and 
conditions of the sale thereof, and shall expressly state that only the right, 
title, and interest of the delinquent taxpayer in and to such property is to be 
offered for sale. The notice shall also be published ir. some newspaper within 
the county wherein such seizure is made. However, if there is no newspaper 
published in such county, such notice shall be posted at the post otffce nearest 
the place where the seizure is made, and in not less than two other public places. 

(2) The district director may use other methods of givin notice of sale 
and of advertising seized property in addition to those referred to in subpara- 
graph (1) when he believes that the nature of the property to be sold is such 
that a wider or more specialized advertising coverage will enhance the possi- 
bility of obtaining a higher price for the property. 

(8) Whenever levy is made without regard to the 10-day period provided in 
section 6881(a) (relating to cases in which collection is in jeopardy), a public 
notice of sale of the property seized shall not be made within such 10-day period 
unless section 6886 (relating to perishable goods) is applicable. 

(c) Time, place, manner, and conditions of sale. — Tbe time. place, manner, 
and conditions of the sale of property seized by levy shall be as follows: 

(1) Time and place of sale. — The time of sale shall not be less than 10 days 
nor more than 40 days from the time of giving public notice under section 
6886(b) (see par. (b) of this section). The place of sale shall be within the 
county in which the property is seized, except that if it appea. rs to the District 
Director under whose supervision the seizure was made tha. t substantially 
higher bids may be obtained for the property if the sale is held at a place 
outside such county, he may order that the sale be heM in such other place. 
The sale shall be held at the time and place stated in the notice of sale. 

(2) Adjournment of sale. — When it appears to the District Director that an 
adjournment of the sale will best serve the interest of the United States or that 
of the taxpayer, the District Director may adjourn, or cause the internal revenue 
officer conducting the sale to adjourn, the sale from time to time, but the date 
of the sale shall not be later than one month after the date fixed in the original 
notice of sale. 

(8) 3finimum price. — The District Director shall determine a minimum price, 
taking into account the expenses of levy and sale, for which the property shall be 
sold. If no person offers for such property at the sale the amount of the mini- 
mum price, the property shall be declared purchased at such price for the United 
States; otherwise, the property shall be declared to be sold to the highest 
bidder. The internal revenue offfcer conducting the sale shall either announce 
the minimum price before the sale begins or defer announcement of the mini- 
mum price until after the receipt of the highest bid, and, if the highest bid is 
greater than the minimum price, no announcement of the minimum price shall 
be made. 

(4) Offering of property — (i) 8ale of indiuisible property. — If any property 
levied upon is not divisible, so as to enable the District Director by sale of a part 
thereof to raise the whole amount of the tax and expenses of levy and sale, the 
whole of such property shall be sold. For application of surplus proceeds of 
sale, see section 6842(b). 

(ii) 8eparately, in groups, or in the aggregate. — The seized property may be 
oifered for sale- 

(a) As separate items, or 
(&) As groups of items, or 
(c) In the aggregate, or 
(d) Both as separate items (or in groups) and in the aggregate. In such 

cases, the property shall be sold under the method which produces the highest 
aggregate amount. 
The District Director shall select whichever of the foregoing methods of of- 
fering the property for sale as, in his opinion, is most feasible under all the 
facts and circumstances of the ease, except that if the property' to be sold in- 
cludes both real and personal property, only the personal property may be 
grouped for the purpose of offering such property for sale. However, real and 
personal property may be offered for sale in the aggregate, provided the real 
property, as separate items, and the personal property as a group, or as groups, 
or as separate items, are erst offered separately. 
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(iii) Condition of title and of property. — Only the right, title, and interest 
of the delinquent taxpayer in and to the property seized shall be offered for sale, 
and such interest shall be offered subject to any prior outstanding mortgages, en- 
cumbrances, or other liens in favor of third parties which are valid as against 
the delinquent taxpayer and are superior to the lien of tbe United States. All 
seized property shall be offered for sale "as is" and "where is" and without re- 
course against the United States. No guaranty or warranty, express or im- 
plied, shall be made by the internal revenue ofiicer offering the property for sale, 
as to the validity of tbe title, quality, quantity, weight, size, or condition of any 
of the property, or its fitness for any use or purpose. No claim shall be con- 
sidered for allowance or adjustment or for rescission of the sale based upon 
failure of the property to conform with any. representation, express or implied, 

(iv) Terms of payment. — The property shall be offered for sale upon which- 
ever of the following terms is fixed by the District Director in the public notice of 
sale; 

(a) Payment in full upon acceptance of the highest bid, without regard to the 
amount of such bid, or 

(b) lf the aggregate price of all property purchased by' a successful bidder at 
the sale is more than $200, an initial payment of $200 or 20 percent of the pur- 
chase price, whichever is tbe greater, and payment of the balance (including 
all costs incurred for the protection or preservation of the property subsequent 
to the sale and prior to final payment) within a specified period, not to exceed 
one month from the date of the sale. 

(5) 3fetbod of sate. — The District Director shall sell the property either- 
(i) At public auction, at which open competitive bids shall be received, or 
(ii) At public sale under sealed bids. The following rules, in addition to the 

other rules provided in this paragraph, shall be applicable to public sale under 
sealed bids: 

(a) Inpitation to bidders. — Bids shall be solicited through a public notice of 
sale. 

(b) Form for nse 'by bidders. — A bid shall be submitted on a form which wiH 
furnished by the District Director upon request. The form shall be completed 
in accordance with the instructions thereon. 

(c) Remittance nits bid. — If the total bid is $200 or less, the full amount of 
the bid shall be submitted therewith. If the total bid is more than $200, 20 per- 
cent of such bid or $200, whichever is greater, shall be submitted therewith. 
(In the ease of alternative bids submitted by the same bidder for items of 
property offered separately, or in groups, or in the aggregate, the bidder shall 
remit the full amount of the highest alternative bid submitted, if that bid is 
$200 or less. If the highest alternative bid submitted is more than $200, the 
bidder shall remit 20 percent of the highest alternative bid or $200, whichever 
is greater. ) Such remittance shall be by a certified, cashier's or treasurer's 
check drawn on any bank or trust company incorporated under the laws of the 
United States or under the laws of any State, Territory, or possession of the 
United States, or by a United States postal, bank, express, or telegraph money 
order. 

(d) Time for receining and opening bids. — L&'ach bid shall be submitted in a 
securely sealed envelope. The bidder shall indicate in the upper left hand corner 
of the envelope his name and address and the time and place of sale as announced 
in the public notice of sale. A bid will not be considered unless it is received 
by the internal revenue officer conducting the sale prior to the openirg of the 
bids. The bids will be opened at the time and plage stated in the notice of 
sale, or at the time fixed in the announcement of the adjournment of the sale. 

(e) Con~ideration, of bids. — The public notice of sale shall specify whether 
the property is to be sold separately, by groups, or in the aggregate or by a 
combination of' these methods, as provided in subparagraph (4) (ii) of this para- 
graph. If the notice specifies an alternative method, bidders may submit bids 
under one or more of the alternatives. In ease of error in the extension of 
prices in any bid, the unit price will govern. The internal revenue ofiicer con- 
ducting the sale shall have the right to waive any technical defects in a bid 
In the event two or more highest bids are equal in amount, the internal revenue 
officer conducting the sale shall determine the successful bidder by drawing lots 
After the opening, examination, and consideration of all bids, the internal reve- 
nue otficer conducting the sale shall announce the amount of the highest bid 
or bids and the name of the successful bidder or bidders. Any remittance sub. 
mitted in connection with an unsuccessful bid shall be returned at the conclusion 
of. the sale. 
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(f) Iyitiidrawal of Nds. — A bid may be withdrawn on written or telegraphic 
request received from the bidder prior to the time fixed for opening tiie bids. 
A technical defect in a bid confers no ri ht on the bidder for the withdrawal of 
his bid after it has been opened. 

(0) Payment of bid price. — All payments for property sold under this section 
shall be made by cash or by a certified, cashier' s, or treasurer's check drawn on 
any bank or trust company incorporated under the laws of the United States or 
under the laws of any St;ite, Territory, or possession of the United Slates, or 
by a United States postal, bank, express, or telegraph money order, If pay- 
ment in full is required upon acceptance of the highest bid, the payment shall 
be made at such time. If deferred payment is permitted, the initial payment 
shall be made upon acceptance of the bid, and the balance shall be paid on or 
before the date fixed for payment thereof. Any remittance submitted with a 
successful sealed bid shall be applied toward the purchase price. 

(7) Delivery and reinovat of personal pi operty. — Responsibility of the United 
States for the protection or preservation of seized personal property shall cease 
immediately upon acceptance of the hi'hest bid. The risk of loss is on the 
purchaser of personal property upon acceptance of his bid. Possession of any 
personal property shall not be delivered to the purchaser until the purchase price 
has been paid in full. If payinent of part of the purchase price for personal 
property is deferred, the United States will retain possession of such property 
as security for the payment of the balance of the purchase price and, as agent 
for the purchaser, will cause the property to be cared for until the purchase 
price has been paid in full or the sale is declared null and void for failure to 
make full payment of the purchase price. In such case, all charges and expenses 
incurred in caring for the property after the acceptance of the bid shall be 
borne by the purchaser. 

(8) Default in payment. — If payment in full is required upon acceptance of 
the bid and is not then and there paid, the internal revenue ofhcer conduciing 
the sale shall forthwith proceed again to sell the property in the manner pro- 
vided in section 0330(e) and the regulations thereunder. If the conditions of 
the sale permit part of the payment to be deferred, and such part is not paid 
within the prescribed period, suit mav be instituted against the purchaser for 
the purchase price or such part thereof as has not been paid, together with 
interest at the rate of 0 percent per annum from the date of the sale; or, in the 
discretion of the District Director, the sale may be declared by the District 
Director to be null and void for failure to make full payment of the purchase 
price and the property may again be advertised and sold as provided in sub- 
sections (b), (c), and (e) of section 0336 and the regulations thereunder. In 
the event of such readvertisement and sale, any new purchaser shall receive such 
property or rights to property free and clear of any claim or right of the former 
defaulting purchaser, of any nature whatsoever, a. nd the amount p'iid upon 
the bid price by such defaulting purchaser shall be forfeited to the Uniied 
States. 

(9) 8tay of sale of sei"ed property pending Tax Court decision. — For restric- 
tions on sale of seized property pending Tax Court decision, see section 0803(b) 
(3) and the regulations thereunder. 

SEc. 301. 6330. STATUTQRY PRGVIBIGNs; SALE 0F PERIsHABLE GooDB. 

SEO. 6336. SALE GF PERIsHABLE GooDs. 
If the Secretary or his delegate determines that any property seized is liable 

to perish or become greatly reduced in price or value by keeping, or that such 
propertv cannot be kept without great expense, he shall appraise the value of 
such property and— 

(I) Return to owner. — If the owner of the property can be readily found, the 
Secretary or his delegate shall give him notice of such deterinination of the 
appraised value of the property. The property shall be returned to the owner if, 
within such time as may be specified in the notice, the owner— 

(A) Pays to the Secretary or his delegate an amount equal to the appraised 
value, or 

(8) Gives bond in such form, with such sureties, and in such amount as the 
Secretary or his delegate shall prescribe, to pay the appraised amount at such 
time as the Secretary or his delegate determines to be appropriate in the 
circumstances. 

(2) Immediate sale. If the owner does not pay such amount or furnish such 
ond in accordance with this section, the Secretary or his delegate shall as soon 
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as practicable make public sale of the property in accordance with such regula. 
tions as may be prescribed by the Secretary or his delegate. 

SEO. 801. 6386 — 1. SALE oF PERIsHABLE GooDs — (a) Appraisal of certain seized 
property. — If the District Director determines that any property seized by levy is 
liable to perish or become greatly reduced in price or value by keeping, or that 
such property cannot be kept without great expense, he shall appraise the 
value of such property and return it to the OIvner if the owner complies with 
the conditions prescribed in paragraph (b) of this section or, if the owner does 
not comply with such conditions, dispose of the property in accordance with 
paragraph (c) of this section. 

(b) Retnrn to otcner. — If the owner of the property can be readily found, 
the district director shall give him written notice of his determination of the 
appraised value of the property. However, if the District Director determines 
that the circumstances require immediate action, he may give the owner an oral 
notice of his determination of the appraised value of the property, which notice 
shall be confirmed in writing prior to sale. The property shall be returned to 
the owner if, within the time specified in the notice, the owner— 

(1) Pays to the District Director an amount equal to the appraised value, or 
(2) Gives an acceptable bond as prescribed by section 7101 and the regula- 

tions thereunder. Such bond shall be in an amount not less than the appraised 
value of the property and shall be conditioned upon the payment of such amount 
at such time as the District Director determines to be appropriate in the 
circumstances. 

(c) I~mediate sate. — If the owner does not pay the amount of the appraised 
value of the seized property within the time specified in the notice, or furnish 
bond as provided in paragraph (b) within such time, the District Director shall 
as soon as practicable make public sale of the property in accordance with the 
following terms and conditions— 

(1) Notice of sale. — If the owner can readily be found, a notice shall be given 
to him. A notice of sale also shall be posted in two public places in the county 
in which the property is to be sold. The notice shall specify the time and place 
of sale, the property to be sold, and the manner and conditions of sale. The 
District Director may give such other notice and in such other manner as he 
deems advisable under the circumstances. 

(2) Sate. — The property shall be sold at public auction to the highest bidder. 
(8) Terms. — The purchase price shall be paid in full upon acceptance of the 

highest bid. The payment shall be made in cash, or by a certified, cashier' s, or 
treasurer's check drawn on any bank or trust company incorporated under the 
laws of the United States or under the laws of any State, Territory, or posses- 
sion of the United States, or by a United States postal, bank, express, or telegraph 
money order. 

SEc. 801. 6887. STATUT0RY PRovIsIoxs 
& 

REDEMPTIQN oF PRDPERTY. 

SEc. 6887. REDEMPTIoN oF PRQPERTY. 
(a) Before sate. — Any person whose property has been levied upon shall have 

the right to pay the amount due, together with the expenses of the proceeding, if any, to the Secretary or his delegate at any time prior to the sale thereof, 
and upon such paytnent the Secretary or his delegate shall restore such property 
to birn, and all further proceedings in connection with the levy on such property 
shall cease from the time nf such payment. 

(b) Redemption of real estate after sate. 
(1) Period. — The owners of any real property sold as provided in section 

6886, their heirs, executors, or administrators, or any person having any interest 
therein, or a lien thereon, or any person in their behalf, shall be permitted to 
redeem the property sold, or any particular tract of such property, at any time 
within 1 year after the sale theerof. 

(2) Price — Such property or tract of property shall be permitted to be re 
deemed upon payment to the purchaser, or in case he cannot be found in the 
county in which the property to be redeemed is situated, then to the Secretary « 
his delegate, for the use of the purchaser, his heirs, or assigns, the amount paid 
by such purchaser and interest thereon at the rate of 20 percent per annum. (c) Record. — When any lands sold are redeemed as provided in this sectioni 
the Secretary or his delegate shall cause entry of the fact to be made upon the 
record mentioned in section 6840, aud such entry shall be evidence of such 
redemption. 
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30I. 6887-1. REDEMPTIoN OF PROPPRTY — (a) Before sale. — Any person 
whose pi'oper'iy has been levied upon shall have the right to pay the amount due, 
together with costs and expenses of the proceeding, if any, to the District Director 
at any time prior to the sale of the property. Upon such paymerit the District 
Director shall restore such property to the owner and all further proceedings in 
connection with the levy on such property shall cease from tbe time of such 
pavment. 

(b) Redemption of real estate after sale — (1) Period. — The owner of any 
real estate sold as provided in section 6335, his heirs, executors, or administra- 
tors, or any person bavin any interest therein, or a lien thereon, or any person 
in their behalf, shall be permitted to redeem the property sold, or any particular 
tiact of such proper'tv, at atlv tiiile ivitbiii one vear after the sale thereof. 

(2) Price. — Such property or tract of property may be redeemi'd upon pay- 
ment to the purchaser, or in case be cannot be found in the county in which 
the property to be redeemed is situated, then to the District Director for the 
internal revenue district in which the property is situated, for the use of the 
purchaser, his heirs, or assigns, the amount paid by such purchasei and interest 
thereon at the rate of 20 percent per annum. In case real and personal property 
(or several tracts of real property) are purchased in the aggregate, the redemp- 
tion price of the real property (or of each of the several tracts) shall be deter- 
mined on the basis of the ratio, as of the time of sale, of tbe value of the real 
property (or tract) to the value of the total property purchased. For this purpose 
the minimum price or the highest bid price, whichever is higher, offered for the 
property separately or in groups shall be treated as the value. 

(c) Record. — When any real property is redeemed, the District Director shall 
eavse entry of the fact to be made upon the record of sale kept in accordance 
with section 6840, and such entry shall be evidence of such redemption. The 
party who redeems the property shall notify the District Director of the internal 
revenue district in which the property is situated of the date of such redemption 
and of the transfer of the certificate of sale, the amount of the redemption price, 
and the nam of the party to whom such redemption price vvas paid. 

SEc. 801. 6883. STATCTCRY PRovlsICNs; CERTIFIcATE oF SALE; DEED oF REAL 
PROPERTY. 

SEC. 6388. CERTIFICATE OF SALE; DEED OF REAL PROPERTY. 
(a) Certificate of sale. — In the case of property sold as provided in section 

6885, the Secretary or his delegate shall give to the purchaser a certificate of 
sale upon payment in full of the purchase price. In the case of real property, 
such certificate shall set forth the real property purchased, for whose taxes the 
same was sold, the name of the purchaser, and the price paid therefor. 

(b) Deed to real gn operty. — In the case of any real property sold as provided 
in section 6385 and not redeemed in the manner and within the time provided in 
section 6887, the Secretary or his delegate shall execute (in accoruance with the 
laws of the State in which such real property is situated pertaining to sales of 
real property under execution) to the purchaser of such real property at such 
sale, upon his surrender of the certificate of sale, a deed of the real property so 
purchased by him, reciting the facts set forth in the certificate. 

(c) Real property purchased by United States. — If real property is declared 
purchased by the United States at a sale pursuant to section 6885, the Secretary 
or his delegate shall at the proper time execute a deed therefor after its prepara- 
tion and the endorsement of approval as to its form by the United States district 
attorney for the district in which the property is situated, and the Secretary or 
his dele ate shall, without delay, cause the deed to be duly recorded in the proper 
registry of deeds. 

SEc. 301. 6888-1. CERTIFIOATE oF SALE; DEED oF REAL PRCPERTY — (a) Certificate 
of sale. In the case of property sold as provided in section 6835 (relating to 
s»e of seized property), the District Director shall give to the purchaser a 
certificate of sale upon payment in full of the purchase price. A certificate of 
sale of real property shall set forth the real property purchased, for whose taxes 
the same was sold, the name of the purchaser, and tbe price paid therefor. 

(b) Deed to real property. — In the ease of any real property sold as provided 
ln section 6385 and not redeemed in the manner and within the time prescribed 
in section 6337, the District Director shall execute (in accordance with the laws 
of the State jn which the real property is situated pertaining to sales of real 
property under execution) to the purchaser of such real property at the sale or 
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his assigns, upon surrender of the certificate of sale, a deed of the real property 
so purchased, reciting the facts set forth in the certificate. 

(c) Deed to real property purchased by the United 8tates. — If real property 
is declared purchased by the United States at a sale pursuant to section 6885, 
the District Director shall at the proper time execute a deed therefor after its 
preparation and the endorsement of approval as to the form by the United States 
district attorney for the district in which the property is situated, and the 
District Director shall, without delay, cause the deed to be duly recorded in the 
proper registry of deeds. 

SFC. 30L6389. STATI]TORY PRovxsxoNs; LEGAI, EFFEOT oF CERTIFICATE OF SAIS 
Oii' PERSONAL I ROPKRTY AND DEED OF REAL PROPERTY. 

SKc. 6339. LEGAL EFFEGT oF cERTIFIcATE CF sALE oF PERSONAL PlioPERTY AN]) 

DKKD OF REAL PROPERTY. 

(a) Ce~ tificate of sale of property other than, real property. — In all cases of 
sale pursuant to section 6385 of property (other than real property), the certifi. 
cate of such sale— 

(1) As evidence. — Shall be prima facie evidence of the right of the oflicer to 
xnake such sale, and conclusive evidence of the regularity of his proceedings in 
xnaking the sale; and 

(2) As conveyances. — Shall transfer to the purchaser all right, title, and 
interest of the party delinquent in and to the property sold; and 

(8) As anthority for transfer of corporate stock. — If such property consists of 
stocks, shall be notice, when received, to any corporation, company, or association 
of such transfer, and shall be authority to such corporation, company, or associa- 
tion to record the transfer on its books and records in the same manner as if the 
stocks were transferred or assigned by the party holding the same, in lieu of 
any original or prior certificate, which shall be void, whether canceled or not; 
and 

(4) As receipts. — If the subject of sale is securities or other evidences of debt, 
shall be a good and valid receipt to the person holding the same, as against any 
person holding or claiming to hold possession of such securities or other evidences 
of debt; and 

(5) As authority for transfer of title to motor vehicle. — If such property 
consists of a motor vehicle, shall be notice, when received, to any public otficial 
charged with the registration of title to motor vehicles, of such transfer and 
shall be authority to such offical to record the transfer on his books and records 
in the same manner as if the certificate of title to such motor vehicle were 
transferred or assigned by the party holding the same, in lieu of any original 
or prior certificate, which shall be void, whether canceled or not. 

(b) Deed of real property. — In the case of the sale of real property pursuant 
to section 6835— 

(1) Deed, as eridence. — The deed of sale given pursuant to section 6338 shall 
be prima facie evidence of the facts therein stated; and 

(2) Deed of conveyance of title. — If the proceedings of the Secretary or bis 
delegate as set forth have been substantially in accordance with the provisions 
of law, such deed shall be considered and operate as a conveyance of all the 
right, title, and interest the party delinquent had in and to the real property thus 
sold at the time the lien of the Umted States attached thereo. 

SEC. 301. 0889 — 1. LEGAL EFI'ECT OF CERTIFICATE OF SALE OF PERSONAL PROPERTY 
AND DEED CF HEAL PECPERTY — (a) Certificate of sale of property other than real 
property. In all cases of sale pursuant to section 633 of property (other than 
real property), the certificate of such sale— 

(1) As evidence. — Shall be prima facie evidence of the right of the ofiicer tc 
make such sale, and conclusive evidence of the regularity of his proceedings in 
making the sale; and 

(2) As conveyance. — Shall transfer to the purchaser all right, title, and interest 
of the party delinquent in and to the property sold; and 

(8) As anthority for transfer of corporate stock. — If such property consists 
of corporate stocks, shall be notice, when received, to any corporation, company 
or association of such transfer, and shall be authoritv to such corporation, corn 
pany, or association to record the transfer on its books and records in the same 
manner as if the stocks were transferred or assig ed by the party holding the 
stock certificate, in lieu of any original or prior certificate, which shall be vo4 
whether canceled or not; and 
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(4) As receipts. — If the subject of sale is securities or other evidences of debt, 
shall be a good aud valid receipt to the person' holding the certilicate of sale as 
against any person holding or claiming to hold possession of such securities or 
other evidences of debt; and 

(5) As authority for transfer of title to motor vehicLe. — If such property con- 
sists of a motor vehicle, shall be notice, when received, to any public official 
charged with the registration of title to motor vehicles, of such transfer and shall 
be authority to such otficial to record the transfer on his books and records in 
the same manner as if the certificate of 'itle to such motor vehicle were trans- 
ferred or assigned by the party holding the certificate of title, in lieu of any 
original or prior certificate, which shall be null and void, whether canceled or 
not. 

(b) Deed to real property. — In the case of the sale of real property pursuant 
to section 6335— 

(1) Deed as evidence. — The deed of sale given pursuant to section 6:l33 shall 
be prima facie evideuce of the facts therein stated; and 

(2) Deed as conreyance of titLe. — If the proceedings of the District Director 
as set forth have been substantially in accordance with the provisions nf laiv, 
such deed shall be considered and operate as a conveyance of all the ri bt, title, 
and interest the party delinquent had in and to the real property thus sold at the 
time the lien of the United States attached thereto. 

SEC. 801. 6840. STATUTORY PROVISIONS; RECOBDS OF SALE. 

Ssc. 6340. REconns oF sALE. 
(a) Requirement. — The Secretary or his delegate shall, for each internal 

revenue district, keep a record of all sales of real property under section 6335 
and of redemptions of such property. The record shall set forth the tax for 
which any such sale was made, the dates of seizure and sale, the name of the 
party assessed and all proceedings in making such sale, the amount of expenses, 
the names of the purchasers, and the date of the deed. 

(b) Copy as evidence. — A copy of such record, or any part thereof, certified 
by the Secretary or his delegate shall be evidence in any court of tbe truth 
of the facts therein stated. 

SEc. 301. 6340-1. REcoRDs oF SALE — (a) Requirement. — Such District Director 
shall keep a record of all sales under section 6335 of real property situated within 
his district and of redemptions of such property. The records shall set forth 
(1) the tax for which any such sale was made, the dates of seizure and sale, 
the name of the party assessed and all proceedings in making such sale, the 
amount of expenses, the names of the purchasers, the date of the deed, and, in 
the case of redemption of the property, (2) the date of such redemption and 
of the transfer of the certificate of sale, the amount of the redemption price, 
and the name of the party to whom such redemption price was paid. 

(b) Copy as eridence, — A copy of such record, or any part thereof, certified 
by the District Director shall be evidence in any court of the truth of the facts 
therein stated. 

Ssc. 301. 6341. STATUTDBY PBovIsICNs; EKPENRE CI' LEvY AND SAI. K. 

SKC. 6341. EYPKNSK OF LEVY AND SALE. 
The Secretary or his delegate shall determine the expenses to be allowed in 

all eases of levy and sale. 
SKC. 301, 6341 — 1. ExPENsE oF LEvY AND SALK. The District Director shall 

determine the expenses to be allowed in all cases of levy and sale. Such expenses 
shall include the expenses of protection and preservation of the property during 
the period subsequent to the levy, as well as the actual expenses incurred in 
connection with the sale thereof. In case real and personal property (or several 
tracts of real property) are sold in the aggregate, the District Director shall 
properly apportion the expenses to the real property (or to each tract). 

SEc. 801. 6342. STATUTOBY PRovIsICNs; APPLIcATICN DF PRocKKDS CF LEVY, 

SKC, 6342. APPLICATION OF PROCEEDS OF LEVY. 
(a) Collection of Liability. — Any money realized by proceedings under this 

subchapter (whether by seizure, by surrender under section 6382, or by sale of 
seized property) shall be applied as follows: 

(1) Expense of Levy and sale. — First, against the expenses of the proceeilin s 
under this subchapter; 
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(2) Specific tax liability on seized, property. — If the property seized and sold 
is subject to a tax imposed by any internal revenue law which has not been 
paid, the amount remaining after applying paragraph (1) shall then be applied 
against such tax liability (and, if such tax was not previously assessed, it shall 
then be assessed); 

(3) Liability of delinquent taxpayer. — The amount, if any, remaining after 
applying paragraphs (1) and (2) shall then be applied against the liability in 
respect of which the levy was made. 

(b) Surplus proceeds. — Any surplus proceeds remaining after the application 
of subsection (a) shall, upon application and satisfactory proof in support there- 
of, be credited or refunded by the Secretarv or his delegate to the person or 
persons legally entitled thereto. 

Sr:C. 301. 6342 — 1. APPLIcATIQN oF PsocEEDs oF LEvY — (a) Collection of liabi7. 
ity. — Any money realized by proceedings under subchapter D of chapter 64 of 
the Internal Revenue Code (whether by seizure, by surrender under sec. 6332, 
or by sale of seized property), shall be applied as follows: 

(1) Expense of levy and sale. — First, against the expenses of the proceedin s 
as allorvable under section 6341; 

(2) Specific tag liability on, seized property. — If the property seized and sold 
is subject to a tax imposed by any internal revenue law which has not been 
paid. the amount remaining after applying subparagraph (1) shall then be 
applied a ainst such tax liability (and, if such tax was not previously assessed, 
it shall then be assessed); 

(3) Liability of delinquent taxpayer. — The amount, if any, remaining after 
applying subparagraphs (1) and (2) of this paragraph shall then be applied 
a "ainst the liability in respect of which the levy was made. 

(b) Surplus proceeds. — Any surplus proceeds remaining after the application 
of paragraph (a) of this section shall, upon application and satisfactory proof 
in support thereof, be credited or refunded by the District Director to the 
person or persons legally entitled thereto. The delinquent taxpayer is the 
person entitled to the surplus proceeds unless another person establishes a 
superior claim thereto. 

SEC. 301. 6343. STATUTORY PROVISIONS; AUTHOBITY TO FiELEXSE LEVY. 

SEC. 6343. AUTHORITY TC RELEASE LEVY. 
It shall be lawful for the Secretary or his delegate, under regulations pre. 

scribed by the Secretary or his delegate, to release the levy upon all or part 
of the property or rights to property levied upon where the Secretary or his 
delegate determines that such action will facilitate the collection of the liability, 
but such release shall not operate to prevent any subsequent levy. 

SEC. 301. 6343-1. AUrHoBITY To RErExsE LEvY — (a) Authority. — The District 
Director may release the levy upon all or part of the property or rights to prop- 
erty levied upon, if the delinquent taxpayer complies with such of the condi ~ 

tions under paragraph (b) of this section as the District Director may require 
and if the District Director determines that such action will facilitate tbe 
collection of the liability. The release shall not operate to prevent any sub- 
sequent levy. 

(b) Conditions for release. — The District Director may release the levy Bs 
authorized under paragraph (a) of this section, if— 

(1) Bscrow arxangement. — The delinquent taxpayer offers, and there is Bc 
cepted by the District Director, a satisfactory arrangement placing property in 
escrow to secure the payment of the liability (including the expenses of levy) 
which is the basis of the levy. 

(2) Bond. — The delinquent taxpayer delivers an acceptable bond to the»s 
trict Director conditioned upon the payment of the liability (including the ex- 
penses of levy) which is the basis of the levy. Such bond shall be in the forra 
as provided in section 7101 and the regulations thereunder. 

(3) Payment of amount of United States' interest in the property There is 
paid to the District Director an amount determined by him to be equal to the 
interest of the United States in the seized property or the part of the seized 
property to be released. 

(4) Assignment of salaries and zcages. — The delinquent taxpayer executes 
an agreement directing his employer to pay to the District Director amoun& 
dedrrcted from the employee's wages on a regular, continuing, or periodic basisi 
in such manner and in such amourrt as is agreed upon with the District Directorr 
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until the full amount of the liability is satisfied, and such agreement is accepted 
by the employer. 

(6) Installment pagment arrangement. — The delinquent taxpayer makes 
satisfactory arrangenrents with the District Director to pay the amount of tire 
lialrility in installnrents. 

(6) Extension of statute of' limitations. — The delinquent taxpayer executes 
an agreement to extend the statute of' limitations in accordance with section 
6602 (a) (2) and the regulations thereunder. 

SEC. 801. 6344. S'fATUTORY PBOVISIONS l CROSS REFERENCES. 

Src. 6844. Caoss BEFEIIENcEs. 
(a) Icngtk of period. Icor period rvithin wlrich levy may be begun in case 

of— 
(1) Income, estate, and gift taxes, see sections 6802 (a) and 6608 (a) (1). 
(2) Evqrlovment and miscellaneous excise taxes, see section 6o02(a). 
(b) DctinrIrrcnt collection officers. For distraint proceedings against delin- 

rruent internal revenue officers, see section 7808 (d). 
(c) Other references. Icor provisions relating to— 
(1) St;rmps, marks and brands, see section 6807. 
(2) Administration of real estate acquired by the United States, see section 

7306. 

ARATEIIENTS, CREDITS, AND REFUNDS 

PROCEDURE IN GENERAL 

Ssc. 801. 6401 STATUTCRY PRovIsIoNs l AMCUNTs TREATED As OvERPAYMENTs. 

SEc. 6401. Asror NTs TREATED As ovEBPAYruENTs. 

(a) Assessment and collection after limitation, period. — The term "overpay- 
ment" includes that part of the amount of the payment of any internal revenue 
tax which is assessed or collected after the expiration of the period of limitation 
properly applicable thereto. 

(b) Ercesstce withholding. — If the amount allowable as a credit under section 
81 (relating to credit for trrx withheld at the source under ch. 24) exceeds the 
taxes imposed by chapter 1 against svhich such credit is allowable, the amount 
of such excess shall be considered an overpayment. 

(c) Rule rctrere no tax liability. An amount paid as tax shall not be consid- 
ered not to constitute an overpayment solely by reason of the fact that there was 
no tax liability in respect of Ivhich such amount was paid. 

Scc. 801. 6401 — 1. AMCU irs TREATED As OvERPAYrrIENTs. — (a) The term "over- 
payment" includes: 

(1) Any payment of any internal revenue tax which is assessed or collected 
after the expiration of the period of limitation applicable thereto. 

(2) Any amount allowable for a taxable year as a credit under section 81 
(relating to credit for income tax withheld at source on wages) which exceeds 
the correct income tax imposed by chapter 1 for such year. 

(b) An amount paid as tax shall not be considered not to constitute an over- 
payment solely by reason of the fact that there was no tax liability in respect 
of rvhich such amount was paid. 

SEC. 801. 6402. STATUTORY PROVISIONS; A. UTHORITY TO 51AKE CREDITS OR REFUNDS. 

Ssc. 6402. AUTHoRITY To AIAKE cREDITs oR REFUNDs. 
(a) Gerrerat rale. — In the case of any overpayment, the Secretary or his 

delegate, within the applicable period of limitations, may credit the amount of 
such overpayment, inc)udirr any interest allowed thereon, against any liability 
in respect of an internal revenue tax on the part of the person who made the 
overpayment and shall refund any balance to such person. 

(b) Credits against estimated taz. — The Secretary or his delegate is author- 
ized to prescribe regulations providing for the crediting against the estimated 
income tax for any ta~able year of the amount determined by the taxpaver or 
the Secretary (or his delegate) to be an overpayment of the income tax for a 
preceding taxable year. 

SEC. 801. 6402 — 1. AUTHCRITY To ilfAKE CBFDITs CB REFIINDs. — The Commissioner, 
vrithin the applicable period of limitations, m ry credit mry overpaymerrt of tax, 

864050' — 50 — la 
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including interest thereon, against any outstanding liability for any tax (or for 
any interest, additional amount, addition to the tax, or assessable penalty) owed 

by the person making the overpayment, and the balance, if any, shall be refunded 
to such person by the Commissioner. 

Src. 301. 6402-2. CLAIMs FoR CREBII onRFFENB — (a) Requirement that claim lie 

filed. — (1) Credits or refunds of overpayments may not be allowed or made after 
the expiration of the statutory period of limitation properly applicable unless, 
before the expiration of such period, a claim therefor has been filed by the 
taxpayer. Furthermore, under section 7422, a civil action for refund may not 
be instituted unless a claim has been filed within the properly applicable period 
of limitation. 

(2) The claim, together with appropriate supporting evidence, must be filed 

in the office of the District Director for the internal revenue district in which 
the tax was paid. As to interest in the case of credits or refunds, see section 
6611. See section 7502 for provisions treating timely mailing as timely filing and 

section 7503 for time for filing claim when the last day falls on Saturday, 
Sunday, or a legal holiday. 

(b) Grounds set forth(reclaim. — (1) No refund or credit will be allowed after 
the expiration of the statutory period of limitation applicable to the filing of a 
claim therefor except upon one or more of the grounds set forth in a claim filed 

before the expiration of such period. The claim must set forth in detail each 
ground upon which a credit or refund is claimed and facts sufiicient to appraise 
the Commissioner of the exact basis thereof. The statement of the grounds and 
facts must be verified by a written declaration that it is made under the penalties 
of perjury. A claim which does not comply with this paragraph will not be 
considered for any purpose as a claim for refund or credit. 

(2) The District Director has no authority to refund on equitable grounds 
penalties or other amounts legally collected. 

(c) Form for filing claim. — Claims by the taxpayer for the refunding of over- 
payments of taxes, interest, penalties, and additions to tax shall be made on 

Form 843. For special rules applicable to income ta~es, see section 301. 6402-3. 
(d) Separate claims for separate taxable periods. — In the case of income, 

gift, and Federal unemployment taxes, a separate claim shall be made for each 
type of tax for each taxable year or period. 

(e) Proof of representatire capacity. — If a return is filed by an individual 
and, after his death, a refund claim is filed by his legal representative, certified 
copies of the letters testamentary, letters of administration, or other similar 
evidence must be annexed to the claim, to show the authority of the legal repre- 
sentative to file the claim. If an executor, administrator, guardian, trustee, 
receiver, or other fiduciary files a return and thereafter a refund claim is filed 
by the same fiduciary, documentary evidence to establish the legal authority of 
the fiduciary need not accompany the claim, provided a statement is made in the 
claim showing that the return was filed by the fiduciary and that the latter is 
still acting. In such cases, if a refund is to be paid, letters testamentary, 
letters of administration, or other evidence may be required, but should be sub- 
mitted only upon the receipt of a specific request therefor. If a claim is filed 
by a fiduciary other than the one by whom the return was filed, the necessary 
documentary evidence should accompany the claim. A claim may be executed 
by an agent of the person assessed, but in such ease a power of attorney must 
accompany the claim. 

(f) Mailing of refund clteclc. — Checks in payment of claims aHowed will be 
drawn in the names of the persons entitled to the monev and may be sent to 
such persons in care of an attorney or agent who has filed a power of attorney 
specifically authorizing him to receive such checks. The District Director mav, 
however, send any such check direct to the claimant. In this connection, see 
section 3477 of the Revised Statutes (31 U. S. C. 203). 

SEc. 301. 6402 — 3. SPEcIKL RI'LEs APPLIcABLE To INcoME TAx. — (a) In the case 
of income tax, claims for refund may not only be made on Form 843 but maV 
also be made on Form 1040, Form 1040A, Form 1040B, Form 1040NB, Foi'm 
1040NB-R, or an amended return. 

(b) A properly executed income tax return on Form 1040, Form 1040B, Form 
1040NB, or Form 1040iVB — a shall, at the election of the taxpayer, constitute R 

claim for refund or credit within the meaning of section 6402 and section 6511 
for the amount of the overpayment disclosed by such return. For purposes of 
section 65li, such claim shall be considered as filed on the date on which such 
return is considered as filed. An election to treat the return as a claim for 



185 [3 6201. 

refund or credit shall be evidence&i by a statement on the returu setting forth the 
amount determined as an overpayment and advising whether such amount shall 
be refunded to the taxpayer or shall be applied as a credit against tbe taxpayer's 
estimated income tax for the taxable year immediately succeeding the taxable 
year for which such return is filed. If the taxpayer elects to have all or part 
of the overpaynIent shown by his return applied to his estimated income tax for 
his succeeding taxable year, no interest shall be allowed on such portion of tbe 
overpayment credited and such amount shall be applied as a payment on ac- 
count of the estimated income tax for such year or the installments thereof. 

(c) The filing of a properly ezecuted income tax return on Form 1040A shall 
constitute an election by the taxpayer to have tbe return treated as a claim for 
refund, and such return shall constitute a claim for refund within the meanin 
of section 6402 and section 0511 for the amount of the overpayment shown by 
the District Director's computation of the tax on the basis of the return. For 
purposes of section 6511, such claim shall be considered as filed on the date on 
which such return is considered filcd. 

(d) In any case in which a taxpayer elects to have an overpayment refunded 
to him he may not thereafter change his election to have the overpayment ap- 
plied as a payment on account of his estimated income ta. x. 

Ssc. 801. 6102 — 4. P&TMENTs TN ExcEss oF AMoUNTs SIIowN oN RETURN. — In 
certain cases, the taxpaver's payments in respect of his tax liability, made before 
the filing of his return, may exceed the amount of tax shorvn on the return. For 
example, such payments may arise in the case of the income tax when the esti- 
mated tax or the credit for income tax withheld at the source on wages exceeds 
the amount of tax shown on the return, or where a corporation obtains an 
eztension of time for filing its return and makes installment payments based on 
its estimate of its tax liability which exceed the tax liability shown on the return 
subsequently filed. In any case in which the District Director determines that 
the payments by the tazpayer (made within the period prescribed for payment 
and before the filing of the return) are in excess of the amount of tax shown on 
the return, he may make credit or refund of such overpayment without awaiting 
examination of the completed return and without awaiting filing of a claim for 
refund. However, the provisions of sections 801. 6402 — 2 and 801. 6402 — 8 are ap- 
plicable to such overpayment, and taxpayers should submit claims for refund 
(if the income tax return is not itself a claim for refund, as provided in 
sec. 301. 6402 — 8) to protect themselves in the event the District Director fails to 
make such determination and credit or refund. The provisions of section 6405 
(relating to reports of refunds of more than $100, 000 to the Joint Committee on 
Internal Revenue Taxation) are not applicable to the overpayments described 
in this section caused by timely payments of tax which exceed the amount of 
tax shown on a timely return. 

SEC. 801. 6402-5. Czar&I Foa PxvMENT oF JUoGMENT ORTAINEn AGxINET DIs- 
TRIcT DIREGTGR. — (a) A claim for the amount of a judgment against a District 
Director for the recovery of taxes, penalties, or other sums should be made on a 
Properly executed Form 848, and filed directly with the Commissioner of In- 
ternal Revenue, Washington 25, D. C. The claim must be verified by a written 
declaration that it is made under the penalties of perjury. Two certified copies 
of the fina' judgment and a certificate of probable cause should be attached to 
the claim. If the payment of court costs is claimed, an itemized bill of the 
court costs paid, receipte'd by the clerk of the court, should also accompany the 
claim. With respect to the certificate of probable cause, 28 U. S. C. 2006 
provide: 

SEO. 2006. ExEcUTIQN AGAINsT REvENUE oFFIcER. 
Execution shall not issue against a * * ~ revenue ofilcer on a final judgment 

in anv proceeding against him for any of his acts, or for the recovery of any 
money exacted by or paid to him and subsequently paid into the Treasury, in 
Performing his official duties, if the court certifies that: 

(1) Probable cause existed; or 
(2) The ofilcer acted under tbe directions of the Secretary of the Treasury 

or other proper Government oflicer. 

When such certificate has been issued, the amount of the judgment shall be paid 
out of the proper appropriation by the Treasury. 
If the case was appealed, two certified copies of the mandate of the appellate 
court should also be attached to the claim. A. judgment will not be paid until the 
period for appeal has expired unless a stipulation, signed by both parties to the 
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suit, waiving the right to appeal, has been filed with the clerk of the court, and two 
certified copies of such waiver are furnished to the Commissioner. 

(b) If the judgment debtor shall have already paid the ainount recovered 
against him, the claim should be made in his name, accompanied by two certified 
copies of the final judgment, and an itemized bill of the court costs paid. 
certificate of the clerk of the court in which the judgment was recovered (or 
other satisfactory evidence) showing that the judgment has been satisfied 
and specifying the exact sum paid in its satisfaction, should accompany the 
claim. 

SEc, 801. 6402 — 6. CLAIM FoR PAYMENT oF JUDGMENT OBTAINED IN UNITED 

STATEs DISTIiicT Coiii«r AGAINST THE UNITED STATEs. — A claim for the payment 
of a judgment rendered by a United States district court agair. st the United 
States representing taxes, penalties, or other sums should be made on a properly 
executed Forni 843 and filed directly with the Commissioner of Internal Revenue, 
Washington 26, D. C, The claim must be verified by a written declaration that 
it is Inade under the penalties of perjury. Two certified copies of the final 
judgment should be attached to the claim. If the judgment specifically provides 
for the recovery of costs, an itemized bill of such court costs paid, receipted 
by the clerk of the court, should also accompany the claim. If the case was 
appealed, two certified copies of the mandate of the appellate court should 
also be attached to the claim. A judgment will not be paid until the period 
for appeai has expired unless a stipulation, signed by both parties to the snit, 
waiving the right to appeal, has been filed with the clerk of the court, and two 
certified copies of such waiver are furnished to the Commissioner. 

SEC. 801. 6402 — 7. CLAIM FOR PAYMENT OF JUDGMENT OBTAINED IN THE COURT OF 

CLAIMS AGAINsT THE UNITED STATES. — A claim for the payment of a judgment 
rendered by the United States Court of Claims against the United States repre- 
senting taxes, penalties, or other sums should be made on a properly executed 
Form 848 and filed directly with the Commissioner of Internal Revenue, Wash- 
ington 2o, D. C. The claim must be verified by a written declaration that it is 
made under the penalties of perjury. The claim shall be accompanied by a 
certificate of judgment issued by the clerk of the court and two copies of the 
printed opinion of the Court, if an opinion was rendered. A judgment will not 
be paid until the period for appeal has expired unless a stipulation, signed by 
both parties to the suit, waiving the right to appeal, has been filed with the 
clerk of the court, and two certified copies of such waiver are furnished ts the 
Commissioner. 

SEC. 801. 6408. STATUTOBY PROVISIONS; OVERPAYMENT OF INSTALLMENT. 

SEC. 6408. OVERPAYMENT OF INSTALLItENT. 
In the case of a tax payable in installments, if the taxpayer has paid as as 

installment of the tax more than the amount determined to be the correct amount 
of such installinent, the overpayment shall be credited against the unpaid 
installments, if any. If the amount already paid, whether or not on the basis 
of installments, exceeds the amount determined to be the correct amount oi 
the tax, the overpayment shall be credited or refunded as provided in section 
6402. 

SEc. 301. 6403-1. OvERPAYMENT oF INsTALLMENT. — If any installment of tax 
is overpaid, the overpayment shall first be applied . against any outstanding 
installments of such tax. If the overpayment exceeds the correct amount of t» 
due, the overpayment shall be credited or refunded as provided in section 640~ 
and the regulations thereunder. 

SEc. 301. 6404. STATUTCRY PnovisioNs l ABATEMKNTs. 

SEC. 6404. ABATEMENTS. 
(a) General rale. — The Secretary or his delegate is authorized to abate ths 

unpaid portion of the assessment of any tax or any liability in respect there«i 
which— 

(1) Is excessive in amount, or 
(2) Is assessed after the expiration of the period of limitation properly 

applicable thereto, or 
(8) Is erroneously or illegally assessed. 
(b) No claim for abatement of income, estate, anif gift taxes. — No claim 

abatement shall be filed by a taxpayer in respect of an assessment of any t» 
imposed under subtitle A or B. 

(c) Small tax balances. — The Secretary or his delegate is authorized to abate 
the unpaid portion of the assessment of any tax, or any liability in respect there' 
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of, if 'the Secretary or bis delegate determines under uniform rules prescribed 
by the Secretary or his delegate that the administration and collection costs 
involved would not warrant collection of the amount due. 

SEc, 801. 6404-1. ARATEMENTs. (a) The District Director may abate any 
assessment, or unpaid portion thereof, if the assessment is in excess of the 
correct tax liability. , if the assessment is made subsequent to the expiration of 
the period of limitations applicable thereto, or if the assessment has been erron- 
eously or illegally made. 

(b) No claim for abatement may be filed with respect to income, estate, or 
gift tax. 

(c) Except in case of income, estate, or gift tax, if more than the correct amount 
of tax, into"est, additional amount, addition to the tax, or assessable penalty 
is assessed but not paid to the District Director, the person against whom the 
assessment is made may file a claim for abatement of such overassessment. Each 
claim for abatement under this section shall be made on Form 848 and shall be 
filed with the District Director for the internal revenue district in which the 
tax was assessed. Form 848 shall be made in accordance with the instructions 
relating to such form. 

(d) The Commissioner may issue uniform instructions to District Directors 
authorizing them, to the extent permitted in such instructions to abate amounts 
the collection of which is not warranted because of the administration and col- 
lection costs. 
SEC. 801. 640O. STATUTQRY PaovIsICNS; REPoRTB oF REFUNDs AND CREDITs. 

SEc. 6405. REPCRTs oF REFUNDS AND cREDITs. 
(a) By Treasury to Joint Committee. No refund or credit of any income, war 

profits, excess profits, estate, or gift tax in excess of $100, 000 shall be made until 
after the expiration of 80 days from the date upon which a report giving the 
name of the person to whom the refund or credit is to be made, the amount of 
such refund or credit, and a summary of the facts and the decision of the Secre- 
tary or his delegate, is submitted to the Joint Committee on Internal Revenue 
Taxation. 

(b) By Joint Committee to Congress. — A. report to Congress shall be made an- 
nually by such committee of such refunds and credits, including the names of 
all persons and corporations to whom amounts are credited or payments are made, 
together with the amounts credited or paid to each. 

(c) Tentotine adjustments. — Any credit or refund allowed or made under sec- 
tion 6411 shall be made without regard to the provisions of subsection (a) of 
this section. In any such case, if the credit or refund, reduced by any deficiency 
in such tax thereafter assessed and by deficiencies in any other tax resulting from 
adjustments refiected in the determination of the credit or refund, is in excess 
of $100, 000, there shall be submitted to such committee a report containing the 
matter specified in subsection (a) at such time after the making of the credit or 
ret'und as the Secretary or his delegate shall determine the correct amount of 
the tax. 

SEc. 801. 6406 — 1. REPoRTs oF REFUNDs AND CREDITs. — Section 6406 requires that 
a report be made to the Joint Committee on Internal Revenue Taxation of pro- 
posed refunds or credits of any income, war profits, excess profits, estate, or gift 
tax in excess of $100, 000. 

SEc. 801. 6406. STATUTCRY PRovIsIoxsl PRoHIBITIQN oF ADMINISTRATIvE RE- 
VIEW OF DECISIONS. 

SEc. 640o. PRCKIRITICN QF ADMINIsTRATIvE REvIEW oF DEGISICNs. 
In the ahsence of fraud or mistake in mathematical calculation, the findings of. 

fact in and the decision of the Secretary or his delegate upon the merits of any 
claim presented under or authorized by the internal revenue laws and the allow- 
ance or nonallowance by the Secretary or his delegate of interest on any credit 
or refund under the internal revenue laws shall not, except as provided in sub- 
chapters C and D of chapter 76 (relating to the Tax Court), be subject to review 
bV any other administrative or accounting officer, employee, or agent of the 
United States. 

Szc. 801 6407, SIATUTCRY PaovISIolvs; DATE oF ALLCWANOE oF REFUND oR 
CREm T. 

SEC. 6407. DATE OF ALLOWANCE OF REFUND OR CREDIT. 
The date on which tbe Secretary or his delegate first authorizes the scheduling 

of an overassessment in respect of any internal revenue tax shall be considered 
as the date of allovvance of refund or credit in respect of such tax. 
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SEC. 301. 6407-1. DATE OF AIIowANCE oF REFUND oz CREDIT. — The date ou 
which the District Director, or an authorized certifying officer designated by 
him, first certifies the allowance of an overassessment in respect of any internal 
revenue tax shall be considered as the date of allowance of refund or credit 
in respect of such tax. 

RULES OF SPECIAL APPLICATION 

Szc. 801. 6411 STATUTCRY PaovisioNs; TENTATIvz CARRYBAcK ADJUSTMENTs, 

SEC. 6411. TENTATIVE CABRYBACK ADJUSTMENTS. 
(a) Application, for adj satment. — A taxpayer may file an application for a ten- 

tative carryback adjustment of the tax for the prior taxable year aftected by a 
net operating loss carryback, provided in section 172(b), from any taxable year. 
The application shall be verified in the manner prescribed by section 6065 in the 
case of a return of such taxpayer, and shall be filed, on or after the date of filing 
of the return for the taxable year of the net operating loss from which the carry- 
back results and within a period of 12 months from the end of such taxable year, 
in the manner and form required by regulations prescribed by the Secretary or 
his delegate. The application shall set forth in such detail and with such sup- 
porting data and explanation as such regulations shall require— 

(1) The amount of the net operating loss; 
(2) The amount of the tax previously determined for the prior taxable year 

affected by such carryback, the tax previously determined being ascertained in 
accordance with the method prescribed in section 1814(a); 

(8) The amount of decrease in such tax, attributable to such carryback, such 
decrease being determined by applying the carryback in the manner provided 
by law to the items on the basis of which such tax was determined; 

(4) The unpaid amount of such tax, not including any amount required to be 
shown under paragraph (5); 

(5) The amount, with respect to the tax for the taxable year immediately 
preceding the taxable year of such loss, as to which an extension of time for 
payment under section 6164 is in effect; and 

(6) Such other information for purposes of carrying out the provisions of 
this section as may be required by such regulations. 

An application under this subsection shall not constitute a claim for credit or 
refund. 

(b) Allot:ance of adjIIstiiients. — Within a period of 90 days from the date on 
which an application for a tentative carryback adjustment is filed under sub- 
section (a), or from the last day of the montli in which falls the last date pre- 
scr'bed by law (including any extension of time granted the taxpayer) for 
filing the return for the taxable year of the net operating loss from which such 
carryback results, whichever is the later, the Secretary or his delegate shall 
make, to the extent he deems practicable in such period, a limited examination 
of the application, to discover omissions and errors of computation thereia, 
and shall determine the amount of the decrease in the tax attributable to such 
carryback upon the basis of the application and the examination, except that 
the Secretary or his delegate may disallow, without further action, any appli- 
cation which he finds contains errors of computation which he deems cannot 
be corrected by him within such 90-day period or material omissions. Such 
decrease shall be applied against any unpaid amount of the tax decreased 
(including any amount of such tax as to which an extension of time under 
section 6164 is in effect) and any remainder shall be credited against any 
unsatisfied amount of any tax for the taxable year immediately preceding the 
taxable year of the net operating loss the time for payment of which tax is 
extended under section 6164. Any remainder shall, within such 90-day period, 
be either credited against any tax or installment thereof then due from the 
ta. paver, or refunded to the taxpayer. 

(c) Consolidated returns. — If the corporation seeking a tentative carryback 
adjustment under this section, made or was required to make a consolidated 
return, either for the taxable year within which the net operating loss arises 
or for the precediug taxable year affected by such loss, the provisions of this 
section shall apply only to such extent and subject to such conditions, limitations' 
and exceptions as the Secretary or his delegate may by regulations prescribe. 

SEC. 301. 6411-1. TENTATIvz CARRYBACK ADJUsTMzNTs. — For regulations under 
this section, see the Income Tax Regulat ons (pt. 1 of this chapter). 
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SEc. 801. 6412. STxTOTOR& PsovisroNs; FLOOR SToczs Rarunns. 
SEO. 6412. FLooR srocKs REEUNDs. 
(a) 3fotor eehicles. 
(1) In An~uk — Where before April 1, 1955, any article subject to ihe tax 

imposed by section 4061 (a) or (b) has been sold by the manufacturer, producer, 
or importer, and on such date is held by a dealer and has not been used and is 
intended for sale, there shall be credited or refunded (without interest) to the 
manufacturer, producer, or importer an amount equal to the difference between 
the iax paid by such manufacturer, producer, or importer on his sale of the 
article and the amount of tax made applicable to such article on and after 
April 1 19;&5. 

(2) I)cfinittons. — For purposes of this subsection— 
(A) The term "dealer" includes a wholesaler, jobber, distributor, or retailer. 
(B) An article shall be considered as "held by a dealer" if title thereto has 

passed to such dealer (whether or not delivery to him has been made), and if 
for purposes of consumption title to such article or possession thereof has not 
at any time been transferred to any person other than a dealer. 

(3) Refunds to dealers — Under regulations prescribed by the Secretarv or 
his delegate, the refund provided by this subsection may be made to the dealer 
instead of the manufacturer, producer, or importer, if the manufacturer, pro- 
ducer, or importer waives any claim for the amount so to be refunded. 

(4) Reimbursement of dealers. — When the credit or refund provided for in 
this subsection. has been allowed to the manufacturer, producer, or importer, he 
shall remit to the dealer to whom was sold the article in respect of which the 
credit or refund was allowed so much of that amount of the tax corresponding 
to the credit or refund as was included in or added to the price paid or agreed 
to be paid by the dealer. 

(5) Limitation on eligibility for credit or refund. — No person shall be entitled 
to credit or refund under this subsection unless (A) he has in his possession 
such evidence of the inventories with respect to which the credit or refund is 
claimed as may be required by regulations prescribed under this subsection, and 
(B) claim for such credit or refund is filed with the Secretary or his delegate 
before July 1, 1955. 

(b) Gasoline. 
(1) In general. — With respect to any gasoline taxable under section 408, 

!!pon which tax (including floor stocks tax) at the applicable rate has been 
paid, and which, on April 1, 1955, is held and intended for sale by any person, 
there shall be credited or refunded (without interest) to the producer or importer 
who paid the tax, subject to such regulations as may be prescribed by the Sec- 
retary or his delegate, an amount equal to so much of the difference between 
the tax so paid and the amount of tax made applicable to such gasoline on and 
after April 1, 1955, as has been paid by such producer or importer to such 
person as reimbursement for the tax reduction on such gasoline, if claim for 
such credit or refund is filed with the Secretary or his delegate prior to July 1, 
1955. No credit or refund shall be allowable under this subsection with respect 
to gasoline in retail stocks held at the place where intended to be sold at retail, 
nor with respect to gasoline held for sale by a producer or importer of gasoline. 

(2) Limitation, on eligibility for credit or refund. — No producer or importer 
shall be entitled to a credit or refund under paragraph (1) unless he has in his 
possession satisfactory evidence of the inventories with respect to which he has 
made the reimbursements described in such paragraph, and establishes to the 
satisfaction of the Secretary or his delegate with respect to the quantity of 
gasoline as to which credit or refund is claimed under such paragraph that on or 
after April 1, 1955, such quantity of gasoline was sold to the ultimate consumer 
at a price which reflected the amount of the tax reduction. 

(c) Other la!os applicable to certain floor stocks refunds. — All provisions of 
law, including penalties, applicable in respect of the taxes imposed under sec- 
tions 4061 and 4081 shall, insofar as applicable and not inconsistent with sub- 
sections (a) and (b) of this section, be applicable in respect of the credits and 
refunds provided for in such subsections to the same extent as if such credits or 
refunds constituted overpayments of such taxes. 

(d) Sugar. — With respect to any sugar or articles composed in chief value of 
sugar upon which tax imposed under section 4501(b) has been paid and which, 
on t'une 60, ]957, are held by the importer and intended for sale or other dis- 
position, there shall he refunded (without interest) to such importer, subject to 
such regulations as may be prescribed by the Secretary or his delegate, an amount 
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equal to the tax paid with respect to such sugar or articles composed in chief 
value of sugar. 

(e) Cross reference. — For Qoor stocI s refunds in case of certain alcohol and 
tobacco taxes, see sections 5063 and 5707. 

SEO. 801. 6412-1. FIooR STOCES REPUEne. For regulations under this section, 
see the Manufacturers' and Retailers' Excise Tax Regulations (pt. 40 of this 
chapter). 

SEc. 801. 6413. STATUTCRY PRCVIsICKs; SPEcIAL RULEs APPLIcARLE To CERTAIR 
EMPLCYMENT TAEES. 

SEc. 6413. SPEcIAL RULEs APPLIGARLE To cERTAIÃ EMPLQYMEIIT TAYEs. 
(a) Adjustment of tm (1) General rule. — If more than the correct amount 

of tax imposed by section 3101, 3111, 3201, 3221, or 8402 is paid with respect to 
any payment of remuneration, proper adjustments, with respect to both the tax 
and the amount to be deducted, shall be ma. de, without interest, in such manner 
and at such times as the Secretary or his delegate may by regulations prescribe. 

(2) United States as employer. — For purposes of this subsection, in the case of 
remuneration received from the United States or a wholly-owned instrumentality 
thereof during any calendar year, each head of a Federal agency or instrumen- 
tality who makes a return pursuant to section 8122 and each agent, designated 
by the head of a Federal agency or instrumentality, who makes a return pur- 
suant to such section shall be deemed a separate employer. 

(b) Ocerpayments of certain employment taxes. — If more than the correct 
amount of tax imposed by section 8101, 8111, 8201, 3221, or 8402 is paid or deducted 
with respect to any payment of remuneration and the overpayment cannot be 
adjusted under subsection (a) of this section, the amount of the overpayment 
shall be refunded in such manner and at such times (subject to the statute 
of limitations properly applicable thereto) as the Secretary or his delegate may 
by regulations prescribe. 

(c) Special refunds — (1) In general. — If by reason of an employee receiving 
wages from more than one employer during a calendar year after the calendar 
year 1950 and prior to the calendar year 1955, the wages received by him during 
such year exceed $8, 600, the employee shall be entitled (subject to the provisions 
of sec. 31(b) ) to a credit or refund of any amount of tax, with respect to such 
wages, imposed by section 1400 of the Internal Revenue Code of 1989 and deducted 
from the employee's wages (whether or not paid to the Secretary or his delegate), 
which exceeds the tax with respect to the first $8, 600 of such wages received; 
or if by reason of an employee receiving wages from more than one employer 
during any calendar year after the calendar year 1954, the wages received by 
him during such year exceed $4, 200, the employee shall be entitled (subject to 
the provisions of sec. 31(b) ) to a credit or refund of any amount of tax, with 
respect to such wages, imposed by section 8101 and deducted from the employee's 
wages (whether or not paid to the Secretary or his delegate), which exceeds 
the tax with respect to the first $4, 200 of such wages received. 

(2) ApplicabiHty in case of Federal and State employees and employees of 
certain, foreign corporations — (A) Federal employees. — In the case of remunera- 
tion received from the United States or a wholly-owned instrumentality thereof 
during any calendar year, each head of a Federal agency or instrumentality 
who makes a return pursuant to section 8122 and each agent, designated by the 
head of a Federal agency or instrumentality, who makes a return pursuant to 
such section shall, for purposes of this subsection, be deemed a separate em- 
ployer; and the term "wages" includes, for purposes of this subsection, the 
amount, not to exceed $3, 600 for the calendar year 1951, 1952, 1958, or 1954, or 
$4, 200 for any calendar year after 1954, determined by each such head or agent 
as constituting wages paid to an employee. 

(B) State employees. — For purposes of this subsection, in the case of remu- 
neration received during any calendar year, the term "wages" includes such 
remuneration for services covered by an agreement made pursuant to section 
218 of the Social Security Act as would be wages if such services constituted 
employment; the term "employer" includes a State or any political subdivision 
thereof, or any instrumentality of any one or more of the foregoing; the teria 
"tax" or "tax imposed by section 8101" includes, in the ease of services covered 
by an agreement made pursuant to section 218 of the Social Security Act, an 
amount equivaleut to the tax which would be imposed by section 8101, if such 
services constituted employment as defined in section 8121; and the provisions 
of this subsection shall apply whether or not any amount deducted from the 
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employee's remuneration as a result of an agreement made pursuant to section 
218 of the Social Security Act has been paid to the Secretarv. 

(C) Employees of certain foreign corporations. — For purposes of paragraph 
(1) of this subsection, the term "wages" includes such remuneration for services 
covered by an agreement made pursuant to section 8121(1) as would be wages 
if such services constituted employment; the term "employer" includes any 
domestic corporation which has entered into an agreement pursuant to section 
8121(1); the term "tax" or "tax imposed by section 3101, " includes, in the case 
of services covered by an a reement entered into pursuant to section 3121(l), 
an amount equiv"lent to the 'tax which would be imposed by section 3101, if. 
such services constituted employment as defined in section 3121; and the provi- 
sions of paragraph (1) of this subsection shall apply whether or not any amount 
deducted from the employee's remuneration as a result of the agreement entered 
into pursuant to section 8121(1) has been paid to the Secretary or his delegate. 

(d) Refund or credit of Federal unemployment tax. — Any credit allowable 
under section 8802, to the extent not previously allowed, shall be considered 
an overpayment, but no interest shall be allowed or paid with respect to such 
overpayment. 

[Sec. 6418 as amended by sec. 202(a) (1), (b), Social Security Amendments of 
1954] 

SKO. 801. 6418-1. SPEcIAL RULEB APPLIcABLE To CERTAIN EMPLCYMENT TAxES. 
For regulations under this section, see the Employment Tax Regulations (pt. 31 
of this chapter). 

SKc. 801. 6414. STATUTCRY PRovIsICNs; INcoME TAx WITHHELD. 

SEc. 6414. INOOME TAx wITHHELD. 
In the case of an overpayment of tax imposed by chapter 24, or by chapter 3, 

refund or credit shall be made to the employer or to the withholding agent, as 
the ease may be, only to the extent that the amount of such overpayment was not 
deducted and withheld by the employer or withholding agent. 

SEc. 801. 6414 — l. INcoIIE TAx WITHHEI. D. For regulations under this section, 
see the Income Tax Regulations (pt. 1 of this chapter) and the Employment 
Tax Regulations (pt. 81 of this chapter). 

SKO. 801. 6415. STATUTCRY Paovisionsl CREDITs oR REFUNDs To PKrsoins WHo 
COLLECTED CERTAIN TAXES. 

SEc. 6415. CREDITs CB REFUNDs To PERsoxs wHC coLI. EcTED cERTAIN TAKES. 
(a) Alloteance of credits or refunds. — Credit or refund of any overpayment of 

tax imposed by section 4281(1), 4281(2), 4281(8), 4241, 4251, 4261, 4271, or 4286 
may be allowed to the person who collected the tax and paid it to the Secretary 
or his delegate if such person establishes under such regulations as the Secretary 
or his delegate may prescribe, that he has repaid the amount of such tax to the 
person from whom he collected it, or obtains the consent of such person to the 
allowance of such credit or refund. 

(b) Credit on returns. — Any person entitled to a refund of tax imposed by 
section 4281(1), 4281(2), 4281(8), 4241, 4251, 4201, 4271, or 4286 paid, or col- 
lected and paid, to the Secretary or his delegate by him may, instead of filing a 
claim for refund, take credit therefor against taxes imposed by such section due 
upon any subsequent return. 

(c) Refund, of onercollections. — In case any person required under section 
4281(1), 4281(2), 4281(8), 4241, 4251, 4261, 4271, or 4286 to collect any tax shall 
make an overcollection of such tax, such person shall, upon proper application, 
refund such overcollection to the person entitled thereto. 

(d) Refund of taaable payment. — Any person making a refund of any payment 
OR which tax imposed by section 4281(1), 4231(2), 4281 (3), 4241, 4251, 4261, 
4271, or 4O86 has been collected may repay therewith the amount of tax collected 
on such payment. 

SKO, 801. 0415 — 1. CREDITS GR REFUNDs To PERsons WHo CoLI. EOTKD CERTAIN 
TAKKs. — For regulations under this section, see the Facilities and Services Excise 
Tax Regulations (pt. 42 of this chapter). 

SKc. 801. 6416. STATUTORY PsovISIONs; CERTAIN TAxEs oN SALEs AND SKRvIcxs. 

SEC. 6416. CERTAIN TAXES ON SALES AND SERVICES. 

(a) Condition to allou ance. — Xo credit or refund of any overpayment of tax 
htposed by section 4281(6) or 4281 or by chapter 81 (other than sec. 4041(a) (2) 
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or (b) (2) ) or chapter 32 (except an overpayment of tax under paragraph (1) 
or (3) of subsection (b) of this section) shall be allowed unless the person who. 
paid the tax establishes under regulations prescribed by the Secretary or his 
delegate— 

(1) That he has not included the tax in the price of the article or service with 
respect to which it was imposed or has not collected the amount of the tax from 
the vendee; or 

(2) Has repaid the amount of the tax to the purchaser (in case of retailers' 
taxes) or to the ultimate purchaser (in the case of manufacturers' taxes and the 
tax under section 4041(a) (1) or (b) (1) ) of the article or service or, in any case 
within subsection (b) (2), has repaid or has agreed to repay the amount of the 
tax to the ultimate vendor of the article; or 

(8) Has filed with the Secretary or his delegate the written consent of such 
purchaser, ultimate purchaser, or ultimate vendor, as the case may be, to the 
allowance of the credit or refund or has obtained the written consent of such 
ultimate vendor thereto. 

(b) Bpecial cases in, ichich tax pattments considered onerpayments. — Under 
regulations prescribed by the Secretary or his delegate credit or refund, without 
interest, shall be inade of the overpayments determined under the following 
paragraphs: 

(1) Price readjustments. — If the price of any article in respect of which a tax, 
based on such price, is imposed by chapter 31 or 32, is readjusted by reason of the 
return or repossession of the article or a covering or container, or by a bona fide 
discount, rebate or allowance, the part of the tax proportionate to the part of 
the price repaid or credited to the purchaser shall be deemed to be an over- 
pavment. 

(2) Specified uses and resales. — The tax paid under subchapter E of chapter 81 
or chapter 32 in respect of any article shall be deemed to be an overpayment if 
such article was, by any person— 

(A) Resold for the exclusive use of any State, Territory of the United States, 
or any political subdivision of the foregoing, or the District of Columbia, or, in 
the ease of musical instruments embraced in section 4151, resold for the use of 
any religious or nonprofit educational institution for exclusively religious or 
educational purposes; 

(B) Used or resold for use for any of the purposes, but subject to the condi ~ 

tions, provided in section 4222; 
(C) In the case of a liquid taxable under section 4041, sold for use as fuel 

in a diesel-powered highway vehicle or as fuel for the propulsion of a motor ve- 

hicle, motorboat, or airplane, if the vendee used such liquid otherwise than as 
fuel in such a vehicle, motorboat, or airplane or resold such liquid; 

(D) In the case of lubricating oils, used or resold for nonlubricating purposes; 
(E) In the case of unexposed inotion picture films, used or resold for use in 

the making of newsreel motion picture films; 
(F) In the ease of articles taxable under section 4061(b) (other than spark 

plugs, storage batteries, leaf springs, coils, timers, and tire chains), used or 
resold for use as repair or replacement parts or accessories for farm equipment 
(other than equipment taxable under sec. 4061(a) ); 

(G) In the ease of a communication, detection, or navigation receiver of fbe 
type used in commercial, military, or marine installations, resold to the United 
States for its exclusive use; 

(H) In the case of gasoline, used in production of special motor fuels referred 
to in section 4041 (b ) . 

(3) Tax-paid articles ueed for further manufacture. — If the tax imposed by 
chapter 32 has been paid with respect to the sale of— 

(A) Any article (other than a tire, inner tube, 'or automobile radio or tele- 
vision receiving set taxable under section 4141) purchased by a manufacturer or 
producer and used by him as material in the manufacture or production of, or 
as a component part of, an article with respect to which tax under chapter 82 
has been paid, or which has been sold free of tax by virtue of section 4220 or 
4224, relating to tax-free sales; 

(B) Any article described in sections 4142 and 4143 (b) purchased by a mann 
facturer or producer and used by him as material in the manufacture or prod« 
tion of, or as a component part of, coiumunication, detection, or navigatio n 
receivers of the type used in commercial, military, or marine installations if suc" 
receivers have been sold by him to the United States for its exclusive use; 
such tax shall be deemed an overpayment by such manufacturer or producer. 
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(c) Credit for tax paid on tb rs, tuner tubes, radios or tcleoision, rcceioing 
sets. — If tires, inner tubes, or automobile radio or television receiving sets on 
which tax has been ilnposed under chapter 82 are sold on or in connection with, 
or with the sale of, an article taxable under section 4061(a) (relating to auto- 
mobiles, trucks, etc. ), there shall (under regulations prescribed by the Secret:&ry 
or his delegate) be credited, without interest, against the tax under section 4061 
an amount equal to, in the case of an al'ticle taxable under paragraph (1) or (2) 
of subsection (a) of section 4001, the applicable percentage rate of tax provided 
in such subsections— 

(1) Of the purchase price (less, in the case of tires, the part of such price 
attributable to the Inetal rim or rim base) if such tires or inner tubes were taxable 
under section 4071 (relating to tax on tires and inner tubes) or, in the case If 
automobile radio or television receiving sets, if such sets were taxable under 
sectiou 4141; or 

(2) If such tires, inner tubes, or automobile radio or television receiving sets 
were taxable under section 4218 (relating to use by lnanufacturer, producer, or 
importer), then of the price (less, in the case of tires, the part of such price 
attributable to the Inetal rim or rim base) at which such or similar tires, inner 
tubes, or sets are sold, in the ordinary course of trade, by manufacturers, pro- 
ducers, or importers thereof, as determined by the Secretary or his dele ate. 

(d) Dfechlanical pencils taxable as j eloelrp. — If any article, on the sale of which 
tax has been paid under section 4201, is further manufactured or processed re- 
sulting in an article taxable under section 4001, the person who sells such article 
at retail shall, in the computation of the retailers' excise tax due on such sale, be 
entitled to a credit or refund, v ithout interest, in an amount equal to the tax 
paid under section 4201. 

(e) Refund to exporter or skipper. — Under regulations prescribed by the Sec- 
retary or his delegate the amount of any tax ilnposed by subchaper E of chapter 
81, or chapter 82 erroneously or illegally collected in respect of any article ex- 
ported to a foreign country or shipped to a possession of the United States may 
be refunded to the exporter or shipper thereof, if the person who paid such tax 
waives his claim to such amount. 

(f) Credit on returns. — Any person entitled to a refund of tax imposed by chap- 
ter 81 or 82 or section 4281, paid to the Secretary or his delegate may, instead of 
filing a claim for refund, take credit therefor against taxes imposed by such 
chapter or section due on any subsequent return. 

SEc. 801. 6416 — 1. CERT MIN TAxEs oN SALEs AND SERvIcEs. — For regulations un- 
der this section see the Aianufacturers' and Retailers' Excise Tax Regulations 
(ph 40 of this chapter) and the Facilities and Services Excise Tax Re uiations 
(pt. 42 of this chapter). 

SEC. 801. 6417. STATUTORT PRovlsIONs i CocoNUT AND PALM OIL. 

SEC. 6417. COCONUT AND PALM OIL. 
(a) Sales to States or political subdivisions. Subject to such rules or regula- 

tions as the Secretary or his delegate may prescribe, any person wbo has sold to 
a State, or a political subdivision thereof, for use in the exercise of an essential 
governlnental function any article containing any oil, combination, or mixture, 
upon the processing of which a tax has been paid under section 4511, shall be 
entitled to a credit or refund of the tax paid with respect to the quantity of such 
oil, combination, or mixture contained in such article. 

(b) Exportation. Upon the exportation to any foreign country or to a posses- 
sion of the I:nited States of any article, wholly or in chief value of an article, 
with respect to the processing of which a tax has been paid under subchapter B 
of chapter 87, the exporter thereof shall be entitled to a refund of the amount 
of such tax. 

SEC. 801. 6417 — 1. CocoNUT AND PALM OII. . For regulations under this section, 
see the Re ulations Relating to Miscellaneous Excise Taxes Payable by Return 
(pt. 46 of this chapter). 

SEc. 801. 6418. SrATUTGRY PRovlsIDNs l SUGAR. 

SEO. 6418. SUGAR. 
(a) Use as lioestock feed, or for distillation, of alcohol. — Upon the use of any 

manufactured sugar, or article manufactured therefrom, as livestock feed, or 
in the production of livestock feed, or for the distillation of alcohol, there seal: 
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be paid by the Secretary or his delegate to the person so using such manufactured 
sugar, or article manufactured therefrom, the amount of any tax paid under 
section 4501(a) with respect thereto. 

(b) Exportation. — Upon the exportation from the United States to a foreign 
country, or the shipment from the United States to any possession of the United 
States except Puerto Rico, of any manufactured sugar, or any article manu- 
factured wholly or partly from manufactured sugar, with respect to which tax 
under the provisions of section 4501(a) has been yaid, the amount of such 
tax shall be paid by the Secretary or his delegate to the consignor named in the 
bill of lading under which the article was exported or shipped to a possession, or 
to the shipper, or to the manufacturer of the manufactured sugar or of the 
articles exported, if the consignor waives any claim thereto in favor of such 
shipper or manufacturer; except that no such yayment shall be allowed with 
respect to any manufactured sugar, or article, upon which, through substitution 
or otherwise, a drawback of any tax paid under section 4501(b) has been or is 
to be claimed under any provisions of law made applicable by section 4504. 

SEc. 801. 6418 — 1. SUGAR. — For regulations under this section, see the Regula- 
tions Relating to 3Iiscellaneous Excise Taxes Payable by Return (pt. +6 of this 
chapter). 

Szc. 801. 6419. STATUTCRY PBCVISICNs; ExcIsz TAx CN WAGERING. 

SEO. 6419. ExcIsz TAx CN WAQEBING. 
(a) Credit or refund generally. — Ão overpayment of tax imposed by chapter 

35 shall he credited or refunded (otherwise than under subsec. (b) ), in pursuance 
of a court decision or otherwise, unless the yerson who paid the tax establishes, 
in accordance with regulations prescribed by the Secretary or his delegate, (1) 
that he has not collected (whether as a separate charge or otherwise) the amount 
of the tax from the person who placed the wager on which the tax was imposed, 
or (2) that he has repaid the amount of the tax to the person who placed such 
wager, or unless he files with the Secretary or his delegate written consent of 
the person who placed such wager to the allowance of the credit or the making 
of the refund. In the ease of any laid-off wager, no overpayment of tax im- 
posed by chapter 35 shall be so credited or refunded to the person with whom 
such laid-off wager was pla. ced unless he establishes, in accordance with remla- 
tions prescribed by the Secretary or his delegate, that the provisions of the 
preceding sentence have been comylied with both with respect to the person who 
placed the laid-off wager with him and with resyect to the person who placed 
the original wager. 

(b) Credit or refund on eoagers laid-off by taxpayer. — Where any taxpaver 
lays off part or all of a wager with another person who is liable for tax imposed 
by chapter 85 on the amount so laid off, a credit against such tax shall be 
allowed, or a refund shall be made to, the taxpayer laying off such amount. 
Such credit or refund shall be in an amount which bears the same ratio to the 
amount of tax which such taxpayer paid on the original wager as the amount 
so laid off bears to the amount of the original wager. Credit or refund under 
this subsection shall be allowed or made only in accordance with regulations 
yrescribed by the Secretary or his delegate; and no interest shall be allowed 
with respect to any amount so credited or refunded. 

SEc. 801. 6419 — 1. Excrsz TAx oN WAQERINQ. For regulations under this sec 
tion, see the Wagering Tax Regulations (pt. 44 of this chapter). 

Szc. 801. 6420. STATUTCRY PBCVIsIQNs l CBoss REEERENczs. 

Szc. 6420. CRoss REBERENOES. 
(1) For limitations on credits and refunds, see subchapter B of chapter 66 
(2) For overpayment arising out of adjustments incident to involuntary lig 

uidation of inventory, see section 1821. 
(8) For overpayment in case of adjustments to accrued foreign taxes, s« 

section 905(c). 
(4) For credit or refund in ease of deficiency dividends yaid by a persona& 

holding company, see section 547. 
(5) For refund, credit, or abatement of amounts disallowed by courts uPoR 

review of Tax Court decision, see section 7486. 
(6) For abatement or refund of tax on transfers to avoid income tax, s« 

section 1494(b), 
(7) For abatement or refund in case of tax on silver bullion, see section 4894 
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(8) For overpayment in certain renegotiations of war contracts, see section 
1481. 

(0) For refund or redemption of stamps, see chapter 60. 
(10) For abatement, credit, or refund in case of jeopardy assessments, see 

chapter 70. 
(11) lror treatment of certain overpayments as having been refunded, in 

connection with sale of surplus war-built vessels, see section 0(b) (8) of tlie 
Merchant Ship Sales Act of 1046 (60 Stat. 48; 50 U. S. C. App. 1742). 

(12) For restrictions on transfers and assignments of claims against ihe 
United States, see R. S. 3477 (31 U. S. C. 203). 

(13) For set-off of claims against amounts due the United States, see the act 
of I(larch 8, 187O, as amended by section 13 of the act of March 3, 1933 (47 Stat. 
1516; 31 U, S. C. 227). 

(14) For special provisions relating to alcohol and tobacco taxes, see sec- 
tions 5011, 5044, 5057, 5063, 5705, and 5707. 

EI'FECTIVE DATE AND RELATED PROVISIONS 

SEc. 301. 7851. STATvToRY PRovrsio~s; APPIIOARDITY OF RrvENvr. LAWS. 

SKc. (851. APPLIcABILITY oF REVKNDE LAws. 
(a) General rules. — Except as otherwise provided in any section of this tit'e— 

(6) Subtitle F. 
(A) General rule. — The provisions of subtitle F shall take effect on the day 

after the date of enactment of this title and shall be applicable with respect to 
any tax imposed by this title. The provisions of subtitle F shall apyly with 
respect to any tax imposed by the Internal Revenue Code of 1939 only to the 
extent provided in subparagraphs (B) ™ ~ of this paragraph. 

(B) Assessment, collection, and refunds. — Notwithstanding the provisions of 
subparagraph (A), and notwithstanding any contrary provision of subchayi. er 
A of chapter 63 (relating to assessment), chapter 64 (relating to collection), 
or chapter 65 (relating to abatements, credits, and refunds) of this title, the 
provisions of part II of subchapter A of chapter 28 and chapters 35, 36, and 37 
(except sec. 3777) of subtitle D of the Internal Revenue Code of 1939 shall remain 
in effect until January 1, 1955, and shall also be applicable to the taxes imposed. 
bv this title. On and after January 1, 1955, the provisions of subchapter A 
oi chapter 63, chapter 04, and chapter 65 (except sec. 6405) of this title shall 
be applicable to all internal revenue taxes (whether imposed by this title or by 
the Internal Revenue Code of 1980), notwithstandin any contrary provision 
of part II of subchapter A. of chapter 28, or of chapter 35, 86, or 37, of the Inter- 
nal Revenue Code of 1039. The provisions of section 6405 (relating to reports 
of refunds and credits) shall be applicable with respect to refunds or credits 
allowed after the date of enactment of this title, and section 87(7 of the Inter~al 
Revenue Code of 1039 is hereby repealed with respect to such refunds and credits. 

Because the regulations prescribed by this Treasury Decision are 
necessary for the enforcement of the applicable provisions of the 
Internal Revenue Code which are generally effective January 1, 1055, 
it is hereby found that it is impracticable and contrary to the public 
interest to issue these regulations subject to the effective date limita- 
tion of section 4(c) of the Administrative Procedure Act. 

The regulations prescribed by this Treasury Decision shall be 
e6'ective January 1, 1955. 

JUSTIN F. $+INKLE 
Acting Commissioner of Interna/ Revenue. 

Approved December 80, 19M. 
M. B. Foz, so~I, 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register, December 31, 1054, 10: 08 a. m. ) 
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CHAPTER 64. — COLLECTION 

SUBCHAPTER A. — GENERAL PROVISIONS 

SECTION 6301. — COLLECTION AUTHORITY 

26 CFR 301. 6301 — 1: Collection authority. 
New regulations under Subtitle F of the Internal Revenue Code 

of 1954 relating to assessment, collection, abatement, credit, and 
refund. See T. D. 6119, page 145. 

SECTION 6302. — MODE OR TIME OF COLLECTION 

Rev. Rul. 55-271 

Section 6302 of the Internal Revenue Code of 1954, provides, 
in part, that the Secretary of the Treasury or his delegate may au- 
thorize Federal Reserve banks and incorporated banks or trust com- 
panies which are depositaries or financial agents of the United States 
to receive any tax imposed under the internal revenue laws, in such 
manner& at such times, and under such conditions as he may prescribe. 
Section 6656 of the Code provides for the imposition of a penalty for 
the failure of any person required to make a timely deposit of tax 
imposed under the internal revenue laws, unless such failure is due 
to reasonable cause and not due to willful neglect. 

The Internal Revenue Service is unable to approve any plan or 
method whereby taxes required to be deposited may be deposited in an 
amount less than the amount of taxes actually collected. However, 
if at the time required by law, the quarterly return is filed and the 
correct amount of the taxes due is paid, or has been paid, and it is 
ascertained that the amount of the monthly deposits was not less 
than 99 percent of the tax required to be deposited in accordance with 
the applicable regulations, the penalty' provided by section 6656, supra, 
will not be imposed. In the event the deficiency in the amount 
deposited is in excess of one percent, the imposition of the penalty will 
depend upon whether the failure to deposit the full amount was due 
to reasonable cause and not due to willful neglect. 

SUBCHAPTER C. — LIEN FOR TAXES 

SECTION 6323 ~ VALIDITY AGAINST MORTGAGEES) 
PLEDGEES, PURCHASERS, AND JUDGMENT CRED- 
ITORS 

26 CFR 301. 6323 — 1: Validity of lien against Rev. Rul. 55-134 
mortgagees, pledgees, purchasers, and 
judgment creditors. 

'(Also Part II, Section 3672. ) 
The statute enacted by the Legislature of the State of New Hamp- 

shire, approved May 11, 1951 (ch. 107, New Hampshire Laws, 1951, 
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sec 4~8 of ch. 264, Revised Laivs of New Hampshire) is accepted 
by the Internal Revenue Service as legislation of the nature contem- 
plated in section 6828 of the Internal Revenue Code of 1954 (sec. 8672 
of the Internal Revenue Code of 1989) authorizing the filing of notices 
of Federal tax liens iri certain o8ices. 

whenever it becomes necessary, in the State of New Hampshire, to 
file a notice of Federal tax lien, or a certificate of release or discharge 
of such a lien, District Directors of Internal Revenue should file the 
same in the ofIices designated in the above-cited statute. 

Status of a trustee in bankruptcy as judgment creditor. See Ct, 
D. 1776, page 545. 

SUBCHAPTER D. — SEIZURE OF PROPERTY FOR COLLECTIOX OF TAXES 

SECTION 6881. — LEVY AND DISTRAINT 
26 CFR 801. 6881-1: Levy and distraint. Rev. Rul. 55 — 187 

A joint checking account is subject to levy only to the extent of a 
taxpayer's interest therein, which will be determined from the facts 
in each case. 3Vhere one of the persons in whose name a joint account 
has been established can prove that the funds deposited therein are 
his sole property, no levy can be made on such funds to satisfy an out- 
standing tax liability of the other. Factors bearing on tlie question 
of the extent of a taxpayer's interest in such an account include the 
nature of the tenancy created under State law; the source of the funds 
deposited; the intent of the person opening the joint account; and 
whether in actual practice the account was under the control of one 
party even though the other had authority to withdraw funds from 
the account. 

26 CFR 801. 6881 — 1: Levy and distraint. 

Notice of levy served. or instrumentality of a State. See Rev. Rul. 
55-227, page 551. 

CHAPTER 65. — ABATEMENTS, CREDITS, AND REFUNDS 

SUBCHAPTER A. — PROCEDURE IN GENERAL 

SECTION 6402. — AUTHORITY TO MAKE CREDITS OR 
REFUNDS 

26 CFR 801. 6402-1: Authority to make credits 
or refunds. 

New regulations under Subtitle F of the Internal Revenue Code 
of 1954 relating to assessment, collection, abatement, credit, and 
refund. See T. D. 6119, page 145. 
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SECTION 6404. — ABATEMENTS 

26 CFR 801. 6404-1: Abatements. 

New regulations under Subtitle F of the Internal Revenue Code 
of 1954 relating to assessment, collection, abatement, credit, and 
refund. See T. D. 6119, page 145. 

CHAPTER 67. — INTEREST 

SUBCHAPTER A. — INTEREST ON UNDERPAYMENTS 

SECTION 6601. — INTEREST ON UNDERPAYMENT, NON- 
PAYMENT, OR EXTENSIONS OF TIME FOR PATIENT, 
OF TAX 

(Also Section 6081. ) Rev. Rul. 55-22 

Interest on an additional amount of corporate income tax made 
due and payable for a taxable year beginning in 1958 and ending 
af ter March 81, 1954, because of the provisions of section 
7851(s. ) (1) (D) of the Internal Revenue Code of 1954, will be com- 
puted from August 10, 1954, the date of the enactment of the 1954 
Code, rather than from the original due date. 

Rev. Rul. 54 — 306, C. B. 1954 — 2, 80, amplified. 

Advice has been requested as to the date from which interest should 
be computed on additional amounts shown to be due on amended 
corporation returns filed to refiect the changes in law referred to in 
section 8. 01 of Revenue Ruling 54 — 866, C. B. 1954 — 2, 86. 

Section 7851(a) (1) (D) of the Internal Revenue Code of 1954, 
which was enactetl August 16, 1954, amends the Internal Revenue 
Code of 1989 to eliminate the reduction of the normal tax rate for 
corporations from 80 percent to 25 percent which was to take place 
on April 1, 1954. Accordingly, all corporations computing their tax 
under the 1989 Code for taxable years ending after March 81, 1954, 
are required to compute such taxes without regard to such reduction 
in the corporation's normal tax rate. 

Revenue Ruling 54 — 866, supra, states, in part, that any corporation 
which has made a return for a taxable year beginning in 1958 and 
ending after March 81, 1954, or a short taxable year beginning in 1954 
and ending after March 81, 1954, but before the date of enactment of 
the 1954 ( ode, upon specified forms, should file an amended return as 
promptly as possible and should "pay any additional tax due. " No 
reference was made in the Revenue Ruling to interest upon such 
additional tax. 

Any taxpayer which had filed its return for a period in question& 
and paid the tax due under the 1939 Code, had fully complied with 
the taxing statute as it existed, and did not, prior to the enactment of 
the Internal Revenue Code of 1954, owe any tax or withhold from 
the Government, any tax then payable or to which the United States 
then had a right of collection. In this connection, attention is called 
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to the fact that "interest" upon Federal income tax is not a penalty, 
but is "clearly intended to compensate the delay in payment of the 
tax — the detriment of its nonpayment, to be continued during the 
time of its nonpayment — compensation, not punishment. " United 
States v. Edtoard El. Chi7ds, 266 U. S. 304, T. D. 3671, C. D. IV-1, 241 
(1925). 

Not until the efFective date of enactment of section 7851(a) (1) (D) 
of the 1954 Code, could the additional amount of tax become actually 
payable. The efFect of that section, for interest purposes, is similar 
to that of a new imposition of a 5 percent additional tax which itself 
could not be considered due or payable prior to date of enactment. 
Accordingly, it is held that interest on any additional tax considered 
due as a result of this section, will not commence to run until August 
17, 1954, the day after the date of enactment of the 1954 Code. 

SUBCHAPTER B. — INTEREST ON OVERPAYMENTS 

SECTION 6611. — INTEREST ON OVERPAYMENTS 

(Also Part II, Section 8771. ) Rev. Rul. 55-272 

Amounts of manufacturers' excise taxes erroneously or mistakenly 
paid by retail dealers will be regarded as overpayments of taxes 
and the statutory interest authorized by section 6611(a) of the 
Internal Revenue Code of 1954 or by section 8771(a) of the Code of 
1939 will be allowed on refunds of such amounts. The policy pre- 
viously in e8ect, which held that interest was not allowable on refund 
claims Bled by retail dealers to recover the amounts paid by them as 
excise taxes properly due and payable by manufacturers, will no 
longer be followed. 

CHAPTER 74. — CLOSING AGREEMENTS AND 
COMPROMISES 

SECTION 7122. — COMPROMISES 

Rev. Rul. 55-158 (Also Part V, Administrative Matters. ) 

Jurisdiction and procedure relating to offers in compromise of 
narcotics, smoking oliium, and marihuana liabilities under the in- 
ternal revenue laws. Revenue Ruling 117, O. B. 1958 — 1, 498, 
amplified. 

SEcrtolv 1. Pvarosz 
The purpose of this Revenue Ruling is to transfer to District Direc- 

tors of Internal Revenue certain duties, functions, and responsibilities 
withrespect to the compromise of narcotics, smoking opium, and mari- 
huana liabilities under the Internal Revenue lalvs. 

364050' — 56 — 14 
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SEc. 2. AHTIIORITE 

The establishment of standards prescribed in this Revenue Ruling 
is being done pursuant to the authorities contained in Reorganization, 
Plan No. 26 of 1950, efFective July 81, 1950 (15 F. R. 49M, 64 Stat. 
1280), Reorganization Plan No. 1 of 1952, effective March 14, 19M, 
Treasury Department Order No, 150 — 25, dated June 1, 1958, and 
Treasury Department Order No. 180, dated November 17, 1958. 
SEc. 8. ScopE 

The provisions of this Revenue Ruling will apply to: 
1. Any internal revenue taxes relating to narcotics, smoking 

opium, and ma, rihuana; 
2. Any ad valorem penalties or interest imposed by law for 

delinquency in registration or delinquency in payment of these 
taxes; or 

8. Any criminal liability incurred through delinquency in reg- 
istration or delinquency in payment of these taxes. 

SEC. 4. COMPROMISE CASES — INPESTIGATED 

District Directors of Internal Revenue will have investigative juris-: 
diction over ofFers in compromise coming within the scope of this 
Revenue Ruling, as outlined in Section 8. 
SEC. 5. COMPROMISE CASES — NOT INvESTIGATED 

. 01 Xo investigations will be conducted by District Directors of 
OA'ers in compromise of criminal cases which do not come within the 
scope of Section 8 of this Revenue Ruling, except upon the specific 
request of the District Supervisor of Narcotics. If ofFers are sub- 
mitted as the result of negotiations by the District Supervisor of Nar- 
cotics, the District Directors will deposit and record the remittances 
and forward the original Forms 656 OfFers in Compromise or 656-C, 
Ofi'ers in Compromise (Deferred Installment Payments) to the Na- 
tional Once, Attention 0: A. : C, without Form 879, Schedule of ORers 
in Compromise, for transmittal to the Commissioner of Narcotics. 

. 02 The procedure described in this section will likewise be appli- 
cable to any case in which an ofi'er is made in compromise of cIvil 
liability compromisable by the Commissioner of Internal Revenue and 
of criminal liability compromisable by the Commissioner of Narcotics, 
who jointly exercise the authority to compromise. 
Src. 6. INEDRAIAL CoxrERENcE AND APPEAL 

The informal conference procedures and the procedures relating to 
appeals to the Assistant Regional Commissioner (Appellate), applied 
in certain cases, as set forth in Revenue Ruling 117, C. B. 1958 — 1, 498& 
will not be employed or available with respect to cases coming within 
the scope of this Revenue Ruling. 
Src. 7. FrrECT ON OTHER DOCUMENTS 

Revenue Ruling 117, C. B. 1958-1, 498, is hereby amplified to the 
extent inconsistent herewith. 
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NARCOTICS 

26 CFR 151. 18: Retail dealers. 
(Also 151. 168, 151. 171 through 151. 175, 

Narcotics Regulations 5. ) 

(NARCGTlcs) T. D. 49 

TITLE 2t) — INTEI'NAL REVENUE. — CHAPTER I, SUBSCHAPTER C, PART 15L- 
REGULATIONS UNDER THE HARRISON NARCOTIC LAW, AS AMENDED 

Oral prescriptions for narcotic drugs and compounds of narcotic 
dl'llgs. 

TREASURY DEPARTMENT) 
QFFIGE QF THK CQMMIssloNER QF INTERNAL REVENUE) 
QFFICE OF THE COMMISSIONER OF NARCOTICS) 

Washington N') D. C. 
To Officers and Employees of the Internal Revenue Service and Others 

Concerned: 
Narcotic Regulations 5 (26 CFR pt. 151), relating to narcotics 

subject to the Harrison Narcotic Law, and continued in eA'ect under 
applicable provisions of the Internal Revenue Code of 1954, are 
amended as follows, pursuant to the amendment to that Code made 
by Public Law 729, 88d Congress [C. B. 1954 — 2, 599]) approved Au- 
gust 31, 1954: 

PARAGRAPH 1. The section heading and introductory material of 
section 151. 18 (Art. 18) are amended to read as follows: 

Sec. 151. 18 RErAIr. DRAr. zus. — Every person who sells narcotic drugs or prepa- 
rations from original stamped packages, with or without compounding, pursuant 
to oral or written prescriptions issued by registered practitioners in the course 
of professional practice only, is liable to tax as a retail dealer at the rate of $3 
per annum in Class III, with the following exceptions: 

PAR. 2. The second sentence of section 151. 18 (b) (Art. 18) is 
amended to read as follows: "A practitioner who operates a drug 
store and in his capacity as a druggist sells narcotic drugs or prepara- 
tions, pursuant to oral or written prescriptions issued by other practi- 
tioners, incurs additional liability as a retail dealer. " 

PAR. 8. Section 151. 168 (AIt. 168) is amended to read as follows: 
SEc. 151. 168. MANNER OF EXEcI)TIoiv ' PRAcTITIONRRS. — All prescriptions for 

drugs and preparations not specifically exempt under section 4702 of the Internal 
Revenue Code of 1954 (see secs. 151. 180 to 151. 182) and not subject to the oral 
prescription procedure (see sec. 151. 172) shall be dated as of and signed on the 
day when issued and shall bear the full name and address ot' the patient and the 
name, address, and registry number of the practitioner. A physician may sign a 
prescription in the same manner as he would sign a check or legal document, 
as, for instance, J. H. Smith, John H. Smith, or John Henry Smith. Prescrip- 
tions (other than oral prescriptions under sec. 151. 172) should be written with 
ink or indelible pencil or typewriter; if typewritten, they shall be signed by the 
Practitioner. The duty of properly preparing or telephoning prescriptions, as 
the case may be, is upon the practitioner, and he is liable to the penalties pro- 
vided by the act in case of failure to insert or communicate, respectively, the in- 
formation required by the law. A prescription required to be in writing Inay be 
Prepared by a secretary or agent for the signature of a practitioner, but the prac- 
titioner is responsible in case the prescription does not conform in all essential 
respects to the law and regulations. A corresponding liability rests upon the 
druggist who fills a prescription not prepared in the forln prescribed by law and 
regulations. 
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PAR. 4. Section 151. 171 (Art. 171) is amended to read as follows: 
Sxc. 151. 171. PxRTrxr. Frr. LIivo. — A a general rule, the partial filling of nar- 

cotic prescriptions is not permissible. If, however, a dealer is unable to supply 
the full quantity called for in a written or oral prescription and an emergency 
exists, he may supply a portion of the drugs called for by the prescription, pro- 
vided he inakes a suitable notation on the face of the written prescription (or 
written record of the oral prescription) of the quantity furnished and the reason 
for not supplying the full quantity on the back of the written prescription (or 
written record of the oral prescription) and advises the issuing practitioner 
thereof. No further quantity shall be supplied except upon a new prescription. 

PAR. 5. Section 151. 172 (Art. 172) is amended to read as folio~a: 
SEc. 151. 172. TEr. srHoivz ORnEas. — (a) Where written prescriptions signed 

by the practitioner are required, the furnishing of. narcotics pursuant to tele- 
phone advice of practitioners is prohibited, whether signed prescriptions cover- 
ing such orders are subsequently received or not, but in an emergency a druggist 
may deliver narcotics through his responsible employee or agent pursuant to a 
telephone order, provided the employee or agent is supplied with a properly 
prepared signed prescription before delivery is made, which prescription shall be 
turned over to the druggist and filed by him as required by law. 

(b) A dealer (druggist) may fill an oral prescription communicated to him by 
a duly registered practitioner for such narcotic drugs or compounds of a narcotic 
drug which the Commissioner of Narcotics has found and by regulations desig- 
nated to possess relatively little or no addiction liability, as described in para- 
graph (c) of this section. In issuing an oral prescription, the prescriber shall 
furnish the dealer with the same information as is required in the case of a 
written prescription (see sec. 151. 168) except for the written signature of the 
prescriber. The oral prescription, including the information required to be 
furnished by the prescriber, shall promptly be reduced to writing by the dealer, 
who shall file and preserve the writing in his narcotic prescription file as de- 
scribed in section 151. 174. The practitioner is responsible in ease the oral pre- 
scription does not conform in all essential respects to the law and regulations. 
A corresponding liability rests upon the druggist who fills an oral prescriptioa 
not communicated in the form prescribed by law and regulations. 

(c) Any interested agency, association, or manufacturer may submit a recom- 
mendation in writing to the Commissioner of Narcotics for a finding and designa- 
tion that a specifically identified narcotic drug or compound of a narcotic drug 
possesses relatively little or no addiction liability, giving reasons for the recom- 
mendation, or the said Commissioner may himself initiate a proposal for a 
prospective finding and desi, nation with respect to a specifically identified nar- 
cotic drug or compound of a narcotic drug. The Commissioner of Narcotics shall 
request the ofiicers, agencies, and associations designated in section 4705(c) (2) 
of the Internal Revenue Code of 1054 for an expression of their views on the 
subject, setting what he considers reasonable time limits for this purpose. After 
considering such expressions of views as shall be received within such time limits, 
he shall either (1) make the finding and designation by regulations, as author- 
ized, with respect to the narcotic drug or compound of a narcotic drug, or (2) 
determine that the finding and designation cannot be made, notifving the recom- 
mending agency or association accordingly. After publication of regulations 
making the requisite fimling and designation, the oral prescription procedure 
described in paragraph (b) of this section shall be applicable to the narcotic 
drug or compound of a narcotic drug which was the subject of the finding and 
designation. 

(d) If the Commissioner of Narcotics shall subsequently determine that a 
narcotic drug or a compound of a narcotic drug, to which the oral prescriptioa 
procedure described in paragraph (b) of this section has been made applicablei 
possesses a degree of drug addiction liability that, in his opinion, results ia 
abusive use of such procedure, he shall by regulations publish the determinatioa 
in the Federal Register. The determination shall be final snd, after the ex- 
piration of a period of six months from the date of its publication, the oi'al 
prescription procedure described in paragraph (b) of this section shall cease 
to apply to the particular narcotic drug of to the particular compound of a 
narcotic drug which is the subject of the determinatiou. 
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PAR 6 Section 151. 173 (Art. 173) is amended to read as follows: 
Szc. 151. 173. FoaMs To Bz Uszn. — The Government does rot furnish forms for 

written prescriptions or for recording oral prescriptions, and the order forms 
which are supplied must not be used as prescriptions. Any form for a written 
prescription or for recording an oral prescription may be used, provided the 
required data are shown thereon. 

PAR. 7. Section 151. 174 (Art. 174) is amended to real as follows: 
SEc. 151. 174. FILING. — Dealers who fill prescriptions shall keep the written 

prescriptions, and the written records of oral prescriptions, in a separai. e file in 
such manner as to be readily accessible to inspection by investigating ofiicers 
for not less than two years. 

PAR. 8. Section 151. 175 (Art. 175) is amended to read as follows: 
Sec. 151. 175. LARES. s oN CoNrAzNEss. — The dealer filling a written or oral pre- 

scription shall atfix to the package a label showing his name and registry num- 
ber, the serial number of the prescription, the name, address and registry 
number of the practitioner issuing the prescription, and the name and address 
of the patent. (Sec. 7805, 68A Stat. 917; 26 U. S. C. 7805. Interpret or apply 
secs. 4704, 4705, 4724, 4773, as amended by Public Law 729, 83d Cong. , 68A Stat. 
550, 551, 55o, 567; 26 U. S. C. 4704, 4705, 4724, 4773. ) 

Because the amendments made by this Treasury Decision relieve 
restrictions under the stated. conditions, it is found unnecessary to 
issue this Treasury Decision with notice and public procedure thereon 
under section 4(a) of the Administrative Procedure A. ct, approved 
June 11, 1946, or subject to the effective date limitation of section 4 (c) 
of that act. 

This Treasury Decision shall be effective upon its filing for publi- 
cation in the Federal Register. 

T. COLEMAN ANDREWs) 
Commissioner of Interna/ Eevenue. 

H. J. ANSLINGER, 
Commissioner of narcotics. 

Approved February 17, 1955. 
H. CHAPMAN Piosg& 

Acting Secretary of the Treasury. 
(Filed with the Division of the Federal Register February 23, 1955, 8: 49 a. m. ) 





PART II 
RULINGS AND BECISIONS UNBER THE INTER- 

NAL REVENUE CODE OF 1939 ANB RELATED 
PUBLIC LAWS 

Rulings and decisions published in Part II of the Internal Revenue 
Bulletin are based on the application of provisions of the Internal 
Revenue Code of 1989 or the related public laws involved and, unless 
otherwise noted therein, are published without consideration as to 
any application of the provisions of the Internal Revenue Code of 
1954. 

CHAPTER I. — INCOME TAX 

SUBCHAPTER B. — GENERAL PROVISIONS 

PART I. — RATES OF TAX 

SECTION% 12. — SURTAX ON INDIVIDUALS 

REGULATIGNs 118, SEGTIQN 89. 12-4: Surtax in Rev. Rul. 55-M9 
case of head of household. 

A widow, who maintained a household which constituted the prin- 
cipal place of abode of a granddaughter from the date of birth 
until the end of the taxable year, qualifies as the head of a household 
for Federal income tax purposes. 

Advice has been requested whether an individual taxpayer, who 
maintained a household which constituted the principal place of 
abode of an infant granddaughter from the date of birth until the 
end of the taxable year, qualifies as the head of a household, for Fed- 
eral income tax purposes, irrespective of the fact that the grand- 
daughter was claimed as a dependent by another taxpayer. 

In the instant case an employed widow owns ancl occupies her own 
home. The home is also occupied by the widow's son, his wife and 
baby daughter. The widow pays the entire cost of Inaintaining the 
house, including utilities, taxes, food, insurance and upkeep of the 
house. The widow's son and his wife both worked during the tax- 
able year each earning niore than $600, and they filed a joint income 
tax return for such year in which they claimed exemptions for them- 
selves and the baby. 

Section 19(c) (3) of the Internal Revenue Code of 1%9 provides in 
part as follows: 

(S) DEFIlvITIDN oF HEAD oF HoussnoLD. — Eor the purposes of this chap- 
ter [chapter I of the Code], an individual shall bc considered a head of a 

(205) 
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household if, and only if, such individual is not married at the close of his 
taxable year and maintains as his home a household which constitutes for 
such taxable year the principal place of abode, as a member of such house- 
hold, of: 

(h. ) A son, stepson, daughter, or stepdaughter of the taxpayer, or a 
descendant of- a son or daughter of the taxpayer, but if such son, step- 
son, daughter, stepdaughter, or descendant is married at the close of 
the taxpayer's taxable year, only if the taxpaver is entitled to an 
exemption for the taxable year for such person under section 25(b); 

An individual shall be considered as maintaining a household only if over 
half of the cost of maintaining the household during the taxable year is 
furnished by such individual. 

Section 39. 1B-4 of Regulations 118 provides that a taxpayer shall 
be considered the head of a household if he is not married at the close 
of his taxable year and maintains as his home a household which con- 
stitutes for such taxable year the principal place of abode, as a member 
of such household, of at least one of the individuals specified in section 
12 (c) (3) (A) of the Internal Revenue Code of 1939. 

In the Instant case since the granddaughter is an unmarried de- 
scendant of the widow's son she meets the specification of the persons 
listed in section 12 (c) (3) (A) of the Code, and the widow qualifies as 
the head of a household irrespective of the fact that the granddaughter 
qualifies as a dependent in the joint return filed by the widow's son 
and daughter-in-law. 

Accordingly, it is held that a widow, who maintained a household 
which constituted the principal place of abode of a granddaughter 
from the date of birth until the end of the taxable year, qualifies as 
the head of a household for Federal income tax purposes. 

Since Revenue Ruling 55-79, published in I. R. B. 1955-7, 11, under 
date of February 14, 1955, may be subject to misinterpretation to the 
extent that it indicates that each of the two corporations involved in 
the merger referred to therein is entitled to file a return for the short 
period immediately preceding the merger it is superseded to read as 
follows: 

SECTION 15. — SURTAX ON CORPORATIONS 
REGULATIONS 118, SKGTION 39. 15 — 1: Surtax on 

corporations. 

)%here a corporation is merged into another corporation during a 
taxable year, in a statutory meiger, such merged corporation (not the 
continuing corporation), in filing its Federal income tax return for 
its short period immedia~tely preceding the merger, is entitled to the 
full $25, 000 surtax exemption allowed by section 15 (b) of the Internal 
Revenue Code of 1939, since there is no provision in the law for pro- 
rating such exemption where a corporate Federal income tax return 
covers a taxable year of less than 12 months. 
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PART IL — COMPUTATION OF NET INCOME 

SECTION 22 (a), — GROSS INCOME: GENERAL 
DEI'INITION 

Ct. D. 1783 
/ 

SUPREME COURT OF THE UNITED STATES 

REGULATIGNs 118, SEGTION 39. 22(a) — 1: What 
included in gross income. 
INCOME TAX — INTERNAL REVENUE CODE — DECISION OF SUPREME COURT 

1. GROSS INCOME — PVNITIVE DAMAGES FOR FRAUD AND ANTITRUST 
VIOLATION. 

&Ioneys received as exemplarv damages for fraud and as the puni- 
tive two-thirds portion of treble damages for violation of the Federal 
antitrust laws constitute taxable income under section 22(a) of the 
Internal Revenue Code of 1939. 
2. DECIsIQN REVERsED. 

Decision of the United States Court of Appeals for the Third 
Circuit, 211 F. 2d 928, atlirming 18 T. C. 860 and 19 T. C. 637, 
reversed. 

Commissioner oj' Internal Rettenue, petitioner, v. Glenshatv Glass Company and 
William Goldman Theatres, Ine. 

On writ or certiorari to the United States Court of Appeals for the Third Circuit 

[March 28, 1955] 

OPINION 

Mr. Chief Justice WARREN delivered the opinion of the Court. 
This litigation involves two cases with independent factual bachgrounds yet 

presenting the identical issue. The two cases were consolidated for argument 
before the Court of Appeals for the Third Circuit and were heard en bane. 
The common question is whether money received as exemplary damages for 
fraud or as the punitive two-thirds portion of a treble damage antitrust recovery 
must be reported by a taxpayer as gross income under section 22(a) of the In- 
ternal Revenue Code of 1939. ' In a single opinion, 211 F. 2d 928, the Court of 
Appeals atlirmed the Tax Court's separate rulings in favor of the taxpayers. 18 
T. C. 860, 19 T. C. 637. Because of the frequent recurrence of the question and 
differing interpretations by the lower courts of this Court's decisions bearing 
upon the problem, we granted the Commissioner of Internal Revenue's ensuing 
petition for certiorari. 848 U. S. 813. 

The facts of the cases were largely stipulated and are not in dispute. So far 
as pertinent they are as follows: 

Commissioner v. Glenshaiv Glass Co. — The Glenshaw Glass Company, a Penn- 
sylvania corporation, manufactures glass bottles and containers. It was engaged 
in protracted litigation with the Hartford-Empire Company, which manufactures 
machinery of a character used bv Glenshaw. Among the claims advanced by 
Glenshaw were demands for exemplary damages for fraud' and treble damages 
for injury to its business by reason of Hartford's violation of the Federal anti- 
trust laws. ' In December, 1947, the parties concluded a settlement of all pending 
litigation, by which Hartford paid Glenshaw approximately $800, 000. Through 
a method of allocation which was approved by the Tax Court, 18 T. C. 860, 870— 
872, and which is no longer in issue, it was ultimately determined that, of the 
total settlement, $324, 529. 94 represented payment of punitive damages for fraud 
and antitrust violations. Glenshaw did not report this portion of the settlement 

t 53 Stat. 9, 53 Stat. 574, 26 U. S. C. sec. 22(ah 'For the bases of Gienshaw's claim for damages from fraud, see Shotehee Mannfeetsrtng 
Co. v. Hartford-Empire Co. , 822 U, S. 271; Hazet-Atlas Glass Uo. v. Hartford-Empire Co. , 
822 U. S. 238. 

s Scc Hartford-Empire Co. v. United States, 323 U. S 386, 824, U, S. 570. 
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as income for the tax year involved. The Commissioner determined a deficiency 
claiming as taxable the entire sum less only deductible legal fees. As previously 
noted, the Tax Court and the Court of Appeals upheld the taxpayer. 

Commissioner v. William Goldman Theatres, Inc. — William Goldman Theatres, 
Inc. , a Delaware corporation operating motion picture houses in Pennsylvania, 
sued Loew's, Inc. , alleging a violation of the Federal antitrust laws and seeking 
treble damages. After a holding that a violation had occurred, William, Goldman 
Theatres, Inc. v. Loeu s, Inc. , 150 F, 2d 788, the case was remanded to the trial 
court for a determination of damages. It was found that Goldman had suffered 
a loss of profits equal to $125, 000 and was entitled to treble damages in the 
sum of $875, 000. William Goldman, Theatres, Inc. v. Loetc's, Inc. , 69 F. Supp. 
108, aff'd, 164 F. 2d 1021, cert. denied, 884 U. S. 811. Goldman reported only 
$125, 000 of the recovery as gross income and claimed that the $250, 000 balance 
constituted punitive damages and as such wa. s not taxable. The Tax Court 
agreed, 19 T. C. 687, and the Court of Appeals, hearing this with the Glenshaw 
case, atfirmed. 211 F. 2d 928. 

It is conceded by the respondents that there is no constitutional barrier to the 
imposition of a tax on punitive damages. Our question is one of statutory con- 
struction: are these payments comprehended by section 22(a)? 

The sweeping scope of the controverted statute is readily apparent: 

SEC. 22. GROSS INCOME. 
(a) GsNsxiaL DEyrt-rrroN. — "Gross income" includes gains, profits, and 

income derived from salaries, wages, or compensation for personal service 
of whatever kind and in whatever form paid, or from professions, 

vocations, trades, businesses, commerce, or sales, or dealings in property, 
whether real or personal, growing out of the ownership or use of or interest 
in such property; also from interest, rent, dividends, securities, or the 
transaction of any business carried on for gain or profit, or gains or profits 
and income derived from any source tchatever. e e * (Emphasis added. )' 

This Court has frequently stated that this language was used by Congress 
to exert in this field "the full measure of its taxing power. " Helvering v. Clif- 
foi d, 809 U. S. 881, 384 [Ct. D. 1444, C. B. 1940 — 1, 105]; Helvering v. 3fidland 
Dfutual Life Ins. , Co. , 800 U. S. 216, 228 [Ct. D. 1206, C. B. 1987 — 1, 178]; Douglas 
v. Willcuts, 296 U. S. 1, 9; Irscin v. Gavit, 268 U. S. 161, 166 [Ct. D. 1041, C. B. 
XIV — 2, (250 1985)]. Respondents contend that punitive damages, character- 
ized as "windfalls" fiowing from the culpable conduct of third parties, are not 
within the scope of the section. But Congress applied no limitations as to the 
source of taxable receipts, nor restrictive labels as to their nature. And the Court 
has given a liberal construction to this broad phraseology in recognition of the 
intention of Congress to tax all gains except those specifically exempted. Com- 
missioner v. Jacobean, 386 U. S. 28, 49 [Ct. D. 1712, C. B. 1949 — 1, 40]; Helvering 
v. Stocicholnts Enshilda Bank, 298 U. S. 84, 87 — 91 [Ct. D. 887, C. B. XIII — 2, 299 
(1984) ]. Thus, the fortuitious gain accruing to a lessor by reason of the for- 
feiture of a lessee's improvements on the rented property was taxed in Helvering 
v. Bruun, 809 U. S. 461 [Ct. D. 1450, C. B. 1940 — 1, 112]. Cf. Robertson v. United 
States, 848 U. S. 711; Rutlin v. United States, 848 U. S. 180 [Ct. D. 1742, C. B. 
1952 — 1, 9]; United, States v. Eirby Lumber Co. , 284 U. S. 1. [Ct. D. 420, C. B. 
X-2, 856 (1981)]. Such decisions demonstrate that we cannot but ascribe 
content to the catchall provision of section 22(a), "gains or profits and income 
derived from any source whatever. " The importance of that phrase has been 
too frequently recognized since its first appearance in the Revenue Act of 1918' 
to say now that it adds nothing to the meaning of "gross income. " 

Nor can we accept respondent's contention that a narrower reading of section 
22(a) is required by the Court's characterization of income in Eisner v. Ma- 
comber, 252 U. S. 189, 207 [T. D. 8010, C. B. 8, 25 (1920) ], as "the gain derived 
from capital, from labor, or from both combined. "' The Court was there en- 

' See note 1, supra 
s 38 Stat. 114, 197. 
& The phrase was derived from Stratton's Independence, Ltd. v. IIoiobcrt, 231 V. S. 399, 

415, aud Doyle v. Sfitchett Bros. Co. , 247 V. S. 179, 185, two cases construing the Revenue 
Act of 1909, 3G Stat. 11, 112. Both taxpayers were "wasting asset" corporations, one 
being engaged in mining, the other in lumbering operations. The definttton was applied 
by the Court to demonstrate a distinction between a return on capital and "a mere cou. 
version of capitol assets. " Doyle v. Igitchell Bros. Co. , supra, at 184. The question raised 
by the instant case is clearly distinguishable. 
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deavorlng to determine whether the distribution of a corporate stock dividend 
constituted a realized gain to the shareholder, or changed "only the form, not 
the essence, " of his capital investment. Id. , at 210. It was held that the tax- 
payer had "received nothing out of the company's assets for his separate use 
and benefit. " Id. , at 211. The distribution, therefore, Ivas held not a taxable 
event. In that context — distinguishing gain from capital — the deiinition served 
a useful purpose. But it was not meant to provide a touchstone to all future 
gross income questions. Helvering v. Bragi&, supra, at, 468-469; United States 
v. IfirlngI un&her Co. , supra, at 3. 

Here we have instances of undeniable accessions to wealth, clearly realized, 
and over which the taxpayers have complete dominion. The mere fact that 
the payments were extracted from the wrongdoers as punishment for unlawful 
conduct cannot detract from their character as taxable income to the recipients. 
Respondents concede, as they must, that the recoveries are taxable to the extent 
that they compensate for damages actually incurred. It would be an anomaly 
that could not be justified in the absence of clear congressional intent to say 
that a recovery for actual damages is taxable but not the additional amount 
extracted as punishment for the same conduct which caused the injury. And 
we find no such evidence of intent to exempt these payments. 

It is urged that reenactment of section 22(a) without change since the 
Board of Tax Appeals held punitive damages nontaxable in Highland Farms 
Corp. , 42 B. T. A. 1314, indicates congressional satisfaction with that holdin . 
Reenactment. — particularly without the slightest afhrmative indication that 
Congress ever had the Higl&land Farms decision before it — is an unreliable in- 
dicium at best. Helvering v. Wilsfiire Oil Co. , 308 U. S. 90, 100 — 101 [Ct. D. 1424, 
C. B. 1939-2, 213]; Dos)&land v. Hetverlng, 298 U. S. 441, 447 [Ct. D. 1124, C. B. 
XV — 1, 219 (1936)]. Moreover, the Commissioner promptly published his non- 
acquiescence in this portion of the Highland Farms holding ' and has, before and 
since, consistently maintained the position that these receipts are taxable. ' It 
therefore cannot be said with certitude that Congress intended to carve an 
exception out of section 22(a)'s pervasive coverage. Nor does the 1954 Code's' 
legislative history, with its reiteration of the proposition that statutory gross 
income is "all-inclusive, " give support to respondent's position. The definition 
of gross income has been simplified, but no effect upon its present broad scope was 
intended. " Certainly punitive damages cannot reasonably be classified as gifts, 
cf. Comrnlsstoner v. Jaeobson, 336 U. S. 28, 47 — 52, nor do they come under any 
other exemption provision in the Code. We would do violence to the plain 
meaning of the statute and restrict a clear legislative attempt to bring the 
taxing pe&ver to bear upon all receipts constitutionally taxable were we to say 
that the payments in question here are not gross income. See Helvering v. Mtd- 
land Hutua/ Life Ins. Co. , supra, at 223. 

Reversed. 
Mr, Justice Dovozas dissents. 
Mr. Justice Haar. aN took no part in the consideration or decision of this 

ease. 

v 1941-1 Cumulative Bulletin 16. ' The long history of departmental rulings holding personal injury recoveries nontaxable 
on tbe theorv that they roughlv correspond to a return of capital cannot support exemption 
of punitive damages following injury to property. See 2 Cumulative Bulletin 71; I — 1 
Cumulative Bulletin 92, 93; VII — 2 Cumulative Bulletin 123; 1054 — 1 Cumulative Bulletin 
179, 180. Damages for personal injury are by definition compensatory only. Punitive 
damages, on the other hand, cannot be considered a restoration of capital for taxation 
purposes, 

'68k Stat. 8 et sea. Section 61(a) of the Internal Revenue Code of 1954, 68A Stat. 17, 
is the successor to sec. 22(a) of the 1939 Code. "E. R. Rep. No. 1337, 83d Cong. , 2d Sess. &18; S. Rep. No. 1622, 83d Cong. , 2d Sess. 168. 

n In discussing sec. 61(a) of the 1954 Code, the House Report states: 
"This section corresponds io sec. 22(a) of tbe 1939 Code. While the language in exist- 

ing section 22(a) has been simplified, the all-inclusive nature of statutory gross income 
has not been aaectcd thereby. Section 61(a) is as broad in scope as sec. 22(a). 

"Section 61(a) provides that gross income inc)udes 'uil income from whatever source 
derived. ' This definition is based upon the 16th Amendment and the word 'income' is used 
in its constitutional sense. " H. R. Rep. No. 1337, supra, note 10, at 418. 

A virtually identical statement appears in S. Rep. No. 1622, supra, note 10, at 168. 
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REGULATIQNs 118, SEGTIQN 39. 29 (a) — 1: What 
included in gross income. 

Ct. D. 1784 

INCOME TAX — INTERNAL REVENUE CODE — DECISION OF SUPREME COURT 

1. Gaoss INcoME — INsIDER PaorITs" RKcovERKD BY INvEsTMENT 

COMPANY. 

"Insider profits" recovered by a corporation from one of its 
directors and a shareholder pursuant to the provisions of the Securi- 
ties Exchange Act of 1934 and the Investment Company Act of 1940 
constitute taxable income to the corporation under section 22(a) 
of the Internal Revenue Act of 1939. 

2. DEcisION FOI. I. OWED. 

Commissioner v. Glenslsatc Glass Company and William Goldman 
Theaters, Inc. (U. S. Sup. Ct. decided March 28, 1955) followed. 

8. J UDGMENT AFFIRMED. 

Judgment of the United States Court of Appeals for the Second 
Circuit, 211 F. 2d 522, affirming 19 T. C. 581, affirmed. 

SUPREME COURT OF THE UNITED STATES 

General American IntIestors Company, Ine. , petitioner, v. Commissioner of 
Internal ReiIentte 

On writ of certiorari to the United States Court of Appeals for the Third Circuit 

[March 28, 1955] 

OPINION 

Mr. Chief Justice WARPEN delivered the opinion of the Court. 
The sole question presented by this case is whether a payment is taxable as 

gross income when received by a corporation pursuant to the "insider profits" 
provisions of the Securities Exchange Act of 1984 ' and the Investment Companl' 
Act of 1940. ' Subject to exceptions not presently relevant, section 16(b) of the 
Securities Exchange Act provides that the profit realized from certain defined 
securities transactions undertaken by a director or major stockholder of the 
issuing corporation "shall inure to and be recoverable by the issuer. "' This 
provision is made applicable to investment companies by section 80(f) of the 
Investment Company Act of 1940. ' Under these provisions, petitioner, a regis- 
tered closed-end investment company, received payments totaling $170, 088. 04. 
This sum represented the profits accruing to one of petitioner's directors and 
a stockholder throug'h dealings covered by section 16(b); the money was paid 
over to petitioner on demand and without obligation. The payments were not 
reported as income on petitioner's tax returns. The Commissioner of Internal 
Revenue allowed a $18, 000 deduction for legal expenses incurred in recovering 
the amounts due but asserted a deficiency for the balance on the ground that 
the receipts constituted taxable gains under section 22 (a) of the Internal Revenue 
Code of 1939. ' The Tax Court, 19 T. C. 581, and the Court of Appeals for the 
Second Circuit, 211 F. 2d 522, sustained the Commissioner's determination. We 
granted certiorari, 848 U. S. 812, because of an apparent similarity of issues here 
to those involved in Comntissiotier v. Glcnsltat(I Glass Co. , 211 F. 2d 928 (C. A. . 
3d Cir. ), and the possible conflict between that case and this. ' 

' 48 Stat, 881, 15 U. S. C. sec. 78s. 
I 54 Stat. 789, 15 U. S. C. sec. 80R-1. 
s 48 Stat. 806, 15 U. S. C. sec. 78p 
s 54 Stat. 837, 16 U, S. C. sec. 80a-29. 
s "SEC. 22. GROSS INCOME. 
"(a) GENERAL DEFINITION. — 'Gross income' includes gains, profits, and income deriv« 

from salaries, wages, or compensation for personal service s s s of whatever kind sud 
in wbstever form paid, or from professions, vocations, trades, businesses, commerce, or 
sales, or dealings in property, wbetber real or personal, growing cut of the ownership or 
use of or interest in sucb property: also from interest, rent, dividends, securities, or the 
transaction of any business carried cu for gain or profit, cr pants or profits and income 
dericed from anp source tcEIatecer. s * s" (Emphasis added, ) 53 Stat. 9, 53 Stat. 574' 
26 U. S. C. scc, 22(s). 

s There wss, hcvvever, uc disagre ement among lower courts wbicb faced the question cf 
tbe tssnb)1)ty nf a spc, 111(1&) recovery cf 'fiusIder profits. " See park cETttfcrd Dist(tiers 
CorP. v. United Slates, 107 F. SuPP. 941; Ncsna Ettcctrtc CorP. , 12 T. C, M. 1, 
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We have this day decided that the recovery of punitive damages for fraud or 
aiititrust violation is reportable as gross income within the meaning of section 22(a). Co~nmissioncr v. Glenshaw Glass Co. , ante, p. 12. The reasons which 
dictated that result are equally compelling here. We see no significant difference 
in the nature of these receipts which might make that ruling inapplicable. As 
in Glenshaw, the taxpayer realized the money in question free of any restrictions 
as to use. The payments in controversy were neither capital contributions nor 
gifts. Cf. Tcsos cf. Pocfpc R. Co. v. United Htates, 208 U. S. 285 [Ct, D. 49&, C. I). 
XI — 1, 263 (1932)]. There is no indication that Congress intended to exempt 
them from coverage. In accordance with the legislative design to reach all 
gain constitutionally taxable unless specifically excluded, we conclude ihat the 
petitioner is liable for the tax and the judgment is affirmed. 

Mr. Ju:tice DovonAs concurs in the result. 
Mr. Justice HARz. AN took no part in the consideration or decision of this case. 

REGULATIQNs 118, SEGTIQN 89. 22 (a) — 1: What Rev. Rul, 55-2 
included in gross income. 

Unpaid accounts receivable which represent compensation for 
personal services transferred by a taxpayer to an irrevocable trust 
for the benefit of his minor child are upon collection taxable to the 
taxpayer-grantor and not to the trust. 

Advice has been requested whether accounts receivable transferred 
to an irrevocable trust, created for the benefit of a taxpayer's minor 
child are upon collection taxable to the grantor or to the trust. 

A taxpayer whose principal source of income arises from his pro- 
fessional practice as a surgeon created an irrevocable trust for a minor 
child to insure to him adequate educational and other opportunities 
and transferred to the trust annual gifts of selected accounts receiv- 
able. The trust agreement provides that the funds received upon col- 
lection of the accounts receivable and the income therefrom shall be 
accumulated until the beneficiary reaches the age of 21 years or enters 
college, whichever may occur first, whereupon the principal and in- 
come are to be paid in regular installments. A bank is designated to 
act as trustee and the taxpayer retains none of the rights of admin- 
istration or control. 

Section 89. 22(a) — 1 of Regulations 118 provides that gross income 
includes in general compensation for personal and professional serv- 
ices, business income, profits from sales of and dealings in property, 
interest, rent, dividends, and gains, profits, and income derived from 
any source whatever unless exempt f~rom tax by law. 

Payments for personal services are always due primarily to the per- 
son rendering the services. IIe remains "the owner of the right or 
title from which the income springs. " See A. D. b'aenger et a/. v. 0'om- 
mz88ioner, 69 Fed. (2d) 681; L& dtcard Z. Luce et a/. v. Purnet, 55 Fed. 
(2d) 751. When such earnings are assigned the assignee takes as 
representative of the assignor and the earnings continue to be taxable 
to him. In Helvering v. Paul Id. C. Hor8t, 811 U. S. 112, Ct. D. 1472, 
C. B. 1940 — 2, 206, the Supreme Court said: "The power to dispose of 
income is the equivalent of ownership of it. The exercise of that 
power to procure the payment of income to another is the enjoyment 
and hence the realization of the income by hiin. " See also Lunas v. 
Guy O. Earl, 281 U. S. 111 and Helvering v. Geralfl A. L&'ubavilc, 811 
U. S. 122, Ct. D. 1478, C. B. 1940-2, 209. 
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Accordingly, it is held that unpaid accounts receivable which rep- 
resent compens~ation for personal services transferred by a taxpayer 
to an irrevocable timist for the benefit of his minor child are upon col- 
lection taxable to the taxpayer-grantor and not to the trust. 

Rev. Rul. 55 — 11 REGULATIQNs 118, SKOTIGN 89. 22(a)-1: What 
included in gross income. 

(Also Section 23(m), Section 89. 28(m)-1; 
Section 114, Section 89. 114 — 1. ) 
Loam is an earthy material composed of sand and clay and is in- 

cluded in the term "soil in place" for purposes of Revenue Ruling 78, 
C. B. 1958-1, 18. Therefore, proceeds from the sale of loam consti- 
tute ordinary income subject to adjusted basis depletion. 

Rev. Rul. 55-62 REGIILATIGNs 118, SKcTICN 89. 22(a)-1: What 
included in gross income. 

A resident alien reporting income on the cash receipts and dis- 
bursements basis must include in his gross income the gross receipts 
from the sale o cattle which he raised for sale in a foreign country 
and which he sold there subsequent to acquiring residence in the 
United States. 

Advice has been requested whether a resident alien, reporting in- 
come on the cash receipts and disbursements basis, must include in 
his gross income the gross receipts from the sale of cattle which he 
raised for sale in a foreign country and which he sold there subse- 
quent to acquiring residence in the United States, or whether the fair 
Inarket value of. the cattle at the time he became a resident of the 
United States should be used as the basis for computing the gain on 
the sale. 

Resident aliens of the United States are, in general, taxable the 
same a, s citizens of the United States, that is, on their entire income 
derived from all sources, including income from sources without the 
United States. See sections 89. 211-1 and 89. 212 — 1(a) (2) of Regu- 
lations 118. A. taxpayer reporting his income on the cash receipts 
and disbursements basis who raises livestock for the purpose of sale 
is required to include in his gross income the gross receipts during 
the taxable year from the sale of livestock which was raised during 
the taxable year or prior years. See section 89. 22(a)-7 of Regula- 
tions 118, 

In the case of a taxpayer reporting income on the cash receipts 
and disbursements method who raises livestock for sale, an increase 
in the value of such property is not subject to tax until gain has been 
realized from the increase through soine identifiable event such as a 
sale or exchange of the property. Where cattle were raised outside 
the United States and sold there subsequent to the date the owner 
became a resident alien of the United States, no part of the increase 
in the value of the cattle, which occurred ~while the owner was a 
nonresident as to the United States, was subject to Federal income 
tax. Therefore, in the case of a taxpayer reporting income on the 
cash receipts and disbursements basis, the entire ainount of the gain 
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from the sale would be taxable in the United States in the year in 
which the sale was consummated. 

Accordingly, it is held that a resident alien, reporting income on the 
cash receipts and disbursements basis, shall include in his gross income 
the gross receipts during the year from the sale of livestock which 
was raised for sale in a foreign country and which he sold there sub- 
sequent to acquiring residence in the United States, 

REGUr. ~TIGNs 118, SEcrioN 69. 22 (a) — 1: What Rev. Rul. 55-132 
included in gross incoine. 

Payments are authorized by the War Claims Act of 1948, 62 Stat. 
1240, 50 U. S. C. 2005, to be made by the United States Government 
to a taxpayer who was a "Prisoner of War, " as defined in section 6(a) 
of the Act by reason of any claims filed by him under the provisions of 
section 6(b) of that Act, for the violation by the enemy government 
by which he was held prisoner of war of its obligation to furnish him 
the quantity or quality of food to which he was entitled as a prisoner 
of war under the terms of tlie Geneva Convention of July 27, 1929. 
Also, payments are authorized by reason of any claims filed by a 
taxpayer under the provisions of section 6(d) (2) (A) and section 
6(d) (2) (B) of the War Claims Act, as added by amendments in 
1952, 66 Stat. 47, 50 U. S. C. 2005, for violation by the eneiny govern- 
ment of the terms of the Geneva Convention relating to labor of 
prisoners of war and inhumane treatment of such prisoners. Field, 
such amounts received by a "Prisoner of War" from the United States 
Government are in the nature of reimbursement for the loss of per- 
sonal rights and are not includible in the gross income of such in- 
dividual for Federal income tax purposes. 

REGIJLXTIo~v's 118' SEcTroN 69. 22(a) — 1: What Rev. Rul. 55 — 185 
included in gross income. 

(Also Section 117(f). ) 
National Savings Bonds issued by the United States of Mexico are 

similar in many respects to United States Savings Bonds, Series Z. 
The discount at which the bonds are originally issued is held to con- 
stitute interest which is taxable as ordinary income under section 
22(a) of the Internal Revenue Code of 1989 when realized upon re- 
demption. The discount does not represent an amount received upon 
retirement of the bond within the meaning of section 117(f) of the 
Code. See Rev. P~ul. 55 — 186& below. 

Itev. Rul. 55 — 186 IhGULATIQNS 1 18~ SECTIox 89 22 (a) 1 Wllat 
included in gro~ss income. 

(Also Section 117 ( f ) . ) 
Section 117(f) of the Internal Revenue Code of 1939 applies only 

to amounts received by reason of redemption of bonds. It does 
not apply to the amount of interest (whether paid in the form of dis- 
count or not) which is received by reason of holding the bond, Such 



Regs. 118, fj 39. 22(a)-1. I 214 

interest or interest-equivalent payments are taxable as ordinary in- 
come under section 22(a) of the Code. 

Revenue Ruling 119, C. B, 1953-2, 95, modified. 

A. dvice has been requested whether the Internal Revenue Service 
will continue to follow the position taken in Revenue Ruling 119, C. B. 
1053 — 2, M, with respect to bonds issued. at a discount prior to January 
1, 1055. 

I'evenue Ruling 119, supra, holds that the discount at which a 
"Twelve Year Dollar Savings Bond" of the State of Israel is originally 
issued constitutes interest which is taxable as ordinary income under 
section 22 (a) of the Internal Revenue Code of 1M9 when realized upon 
redemption. It does not represent an amount received upon retire- 
nlent of the bond within the meaning of section 117(f) of the Internal 
I[evenue Code of 1939. 

Section 117(f) of the Code provides in part as follows: 
For the purposes of this chapter [chapter 1], amounts received by the 

holder upon the retirement of bonds, debentures, notes, or certificates or other 
evidences of indebtedness issued by a corporation (including those issued by a 
government or political subdivision thereof), with interest coupons or in regis- 
tered form, shall be considered as amounts received in exchange therefor. 

I'rior to the enactment of section 117(f) the gain realized by the 
holder of' a bond, upon its retirement, constituted ordinary income 
whereas the gain realized from an actual sale or exchange of a bond to 
a third party immediately prior to retirement constituted capital 
gain. The legislative l. . istory in connection with the enactment of 
section 117(f) in the 1934 Revenue Act indicates clearly that Congress 
was directing its attention solely to treating the redemption of a bond 
the same as a sale or exchange of a bond and did not comtemplate cov- 
ering the treatment of initial discount which under the law in e8ect 
prior to 1034, was treated as ordinary income. The committee re- 
ports imply that Congress vas thinking of amounts received upon 
retirement altogether in terms of amounts which would have repre- 
sented gain or loss under section ill and section 119 of the Revenue 
Act of 1034. 

In Commis, sioner v. George PecIe Caulleins, 144 Fed. (2d) 48o, af- 
firming 1 T. C. 656, acquiescence, C. H. 1044, 5, the court held that 
the excess of the amount received by the taxpayer, pursuant to a con- 
tract with Investors Syndicate over the aggiegate payments made by 
him for Accumulative Installment Certifica~te constitutes capital gains 
and stated that the certificate in question was " 'an evidence of indebt- 
edness' similar to a bond or debenture and hence falls within the 
statutory group governed by section 117(f). " 

It has been the policy of the Internal Revenue Service to restrict 
the application of the Caulkins case to cases involving the identical 
facts. This position has been reconsidered in the light of the position 
taken in Revenue Ruling 110, 8upra, i. e. , that the amount received 
upon the redemption of a boild which represents original or initial 
discount constitutes interest which is taxable as ordinary income. 
There is no logical basis in fact or in law to distinguish the discount 
element in the Accumulative Installment Certificate involved in the 
Caulkins case from the original discount element involved ordinarily 
in the issuance of any bonds. Accordingly, the acquiescence published 
in C. B. 1944, 5, has been withdrasvn a~nd a nonacquiescence has been 
published at page 7 of this bulletin. 
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Reveiiue Pkulillg 110y 8upra, is rnodifiied to the extent that it is in- 
consistent with the views expressed herein. The provisions of this 
Revenue Ruling will not be applied to amounts received upon redemp- 
tion of Accumulative Installment Certificates issued by Investors 
Syndicate which were purchased during the period beginning Decem- 
ber 25, 1044, the date acquiescence in the Caulkins case was aiinouiiced 
and XIarch 14, 1955, the date this Revenue Ruling is published in tlie 
Internal Reveiiue Bulletin. 

I!zuvr. &TioNs 11S, SzcTiox 30. 22 (a) — 1: %hat Rev. Rul. 55-187 
included in gross income. 

Possible excess revenues collected by an electric power company 
pending settlement by court order of the question of a disputed in- 
crease in service rates, are includible for Federal income tax pur- 
poses in gross income for the taxable years in which such excess 
revenues were received, even though amounts equivalent to the ex- 
cess were deposited in a special banl- aeeount subject to the joint 
control of the company and a bouding company under an agreement 
by which the latter became surety on a bond required by court order 
to be posted bv the company in order to secure repayment of the ex. - 
cess collections, if required upon ultimate settlement of the dispute. 

Advice has been requested as to the Federal income tax treatment of 
possible excess revenues collected under bond by an electric po~er 
company pending settlement by court order of the question of a dis- 
puted increase iii the service rates collected under the following cir- 
cumstances. 

In 1951 X Electric Company filed a new schedule of electric serv- 
ice rates with the State regulatory authority. The State authority 
immediately suspended the taking eRect of the rates filed, and in 1952 
issued an order that the schedule of rates filed by the Company be dis- 
allowed and disapproved. By the same order, the authority ordered 
the Company to file new rates higher than the rates in eRect but less 
than the rates disapproved. The Company filed a bill of complaint 
in court for a stay of enforcement of the order, and after a bond was 
liled with the court, the court granted a stay of the order issued by the 
regulatory authority and perinitted the schedule of rates filed by the 
Company in 1951 to become eRective conditioned upon refund by 
the Company to its customers of any amounts collected in excess of the 
amounts collectible under the schedules ordered by the regulatory 
authority in the event that such schedules are later determined to be 
valid. The Company proceeded to collect from its custoiners there- 
after in 1052 and in 1958 at the rate permitted by the court. The 
surety company v. hich executed the bond in the Company's behalf 
required the Company to deposit in a special bank account, subject to 
the joint control of the Company and of an authorized representative 
of the surety company, amounts equalling the collections from cus- 
tomers in excess ot the sums collectible accordino' to the rates ordered 
by the regulatory authority. As of the end of the Company's 1058 
taxable year, the special account included all of the excess revenues 
collected under bond during 1952 and 1953, less the amount of income 
tax paid on such excess revenue for the year 1952. 

Earnings under a claim of right and ivithout restriction as to their 
disposition, even though it may be claimed that the recipient is not 

364050' — 56 — 15 
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entitled to retain them, and even though the recipient may still be 
adjudged liable to restore their equivalent, are taxable income in the 
year in which received. See North American Oil Consolidated v, 
Burnet, 286 U. S. 417' Ct D 499& C 8 XI 1& 293 (19M) l United 
6'tates v. Lewis, 840 U, S. 590, Ct. D. 1738, C. B. 1951 — 1, 21. The filing 
of a bond as security for liability to return excess revenues places no 
restriction on the use of the moneys collected~ See Commissioner v. 
BrooHyn Union Cas Co. , 62 I& ed. (2) 505, acquiescence, page 4, this 
13ulletin. The fact that a corporation indicated in its account books 
an intention not to exercise its power of absolute dominion over funds 
received by it in satisfaction of judgment but subject to be returned 
to the judgment debtor did not change the status thereof as taxable 
income of the corporation in the year in which received. See Com- 
missioner v. Alamitos Land Co. , 112 I&'ed. (2d) 648, certiorari denied 
311 U. S. 679. Moreover, the setting up of a separate bank account to 
receive amounts equalling the exces~s revenues collected by agreement 
with the bonding company, did not differ in legal effect from the 
depositing of any other assets of the company as collateral to secure 
the bond, nor interfere with the company's exercise of the power of 
absolute dominion over the full amounts collected from the cus- 
tomers. 

In view of the foregoing, it is held that possible excess revenues col- 
lected by the electric power company during the years 1952 and 1953 
pending settlement by court order of the question of a disputed in- 
crease in service rates, are includible for I& ederal income tax purposes 
in gross income for the taxable years in which such excess revenues 
were received, even though amounts equivalent to the excess were de- 
posited in a special bank account sub]ect to the joint control of the 
compa, ny and the bonding company under the circumstances above 
stated. 

RzomATzoNs 118, SEcTzoN 89. 22(a) -1: AVhat Rev. Rul. 55-154 
included in gross income. 

(Also Section 23 (a); Regulations 118, 
Section 89. 28 (a) -1. ) 

A real estate development company assesses an annual maintenance 
charge against the owner of each residential lot in its development 
in an amount not exceeding a stated amount for each square foot of 
lot area for the purpose of creating a "maintenance fund. " The 
inaintenance charge is secured by a vendor's lien upon each lot and 
is payable in advance on the first day of January of each year. The 
development company agrees to apply the total of the funds so col- 
lected, so far as they are sufiicient, toward the maintenance of streets, 
sidewalks, paths, parks, etc. ; providing fire and police protection and 
garbage and rubbish collection; and doing any other thing necessary 
or desirable in its opinion to maintain or improve the property for 
the general benefit of the owners of lots within the development. 
is agreed that the decisions of the development company shall be final 
so long as such expenditures are made in good faith. The annual 
maintenance charges may be discontinued after 15 years if a majority 
of the lot owners file an instrument with the County Clerk agreeing 
to the abandonment of such charges. An annual baIance sheet of the 
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maintenance fund will be furnished to each lot, owner. Iield, in view 
of the complete control and supervision which the development com- 
pany has over the maintenance fund, the assessments against the 
property owners constitute taxable income to the developtnent corn- 
pany in the year of receipt. However, any disbursements made for 
the maintenance of streets, etc, , fire and police protection, garbage 
and rubbish collection, or other like services are deductible as paid 
or accrued, depending on the method of accounting employed by the 
development company. The maintenance charges paid by the lot 
owner-residents are not deemed to be assessed by a political subdivi- 
sion within the purview of section 28(c) of the Internal Hevenue 
Code of 1939 and no deduction therefor is otherwise provided for in 
any other section of the Code or the regulations. Fo portion of the 
amount assessed is deemed to be a capital expenditure in view of the 
general and indirect nature of the benefits which inure to the lot 
owners. Thus, such charges are regarded as personal expenses of such 
lot owner-residents and. are not deductible by them for federal in- 
come tax purposes. However, if the property is converted to rental 

roperty the amount of such charges paid by the lot owners would 
e deductible as ordinary and necessary (rental) business expenses. 

Rev. Bul. 55-234 REGULATI0Ns 118, SEGTIoN 39. 22(a) — 1: What 
included. in gross income. 

Income realized from business transacted by a corporation 
through the nominal agency of one of its officers, acting as purported 
sole proprietor, is taxable to the corporation. 

Advice has been requested whether a corporation is taxable upon the 
income from business transactions which for convenience are con- 
ducted in its behalf in the name of a sole proprietor. 

A domestic corporation engaged in foreign trade is unable to make 
direct shipments of goods into the X country under the import regula- 
tions of such country. In order to execute the orders received from the 
X country and to facilitate doing business under the import regula- 
tions the corporation entered into a contract with one of its OAicers 
in which he undertook, under the trade name of a sole proprietorship, 
to act without compensation of any kind as the shipping agent for the 
corporation. The sole proprietorship has no capital or operating ex- 
penses. All shipments are financed by the corporation and all work is 
performed by the corporation employees. All financial transactions 
are refiected in the books of account of the corporation. The sole 
proprietor maintains no accounting records and renders no account to 
the corporation except to act as a conduit for funds belonging to the 
corporation. Under the contract the sole proprietor agreed to trans- 
fer to the corporation all profits realized from the business transacted 
with the Z country, while the corporation agreed to be solely respon- 
sible for all claims and losses arising therefrom. 

On the facts presented, from which it is apparent that the purported 
sole proprietorship is purely a nominal participant in the business 
transactions, it is held that the income and expenses involved are those 
of the corporation and are properly to be reported in its returns rather 
than in those of its oifice. 
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Rev. Rul. 55-249 REGULATIGNs 118, SEcTIQN 8922(a)-1: What 
included in gross incolne. 

Compensation received by members of the Armed Forces of the 

United States for the first 60 days of the accrued leave standing to 
their credit at the time of discharge, whether such leave accrued 
either on or before August 81, 1046, or subsequent thereto, does not 

fall within the purview of the tax-exempt payments for leave as 
referred to in section 7 of the Armed Forces I. eave Act of 1946. [60 
Stat. 068, as amended, 87 U. S. C. 86. ] Such compensation consti- 

tutes active service pay and, as such, is taxable income subject to the 
exclusion provided for by section 22(b) (18) of the Internal Reve- 

nue Code of 1989. The compensation, to the extent taxable, is 

subject to the withholdin of income tax at source under section 

1622(a) of the Code. 

Advice has been requested whether compensation received by a 

Inember of the Armed Forces of the United States upon discharge 

for the accrued leave standing to his credit at that time constitutes 

taxable income for Federal income tax purposes, or is exempt from 

tax under the provisions of section 7 of the Armed Forces Leave Act 

of 1946, 60 Stat. 968, as amended, 87 U. S. C. 86. 
The taxpayer, an Army captain, was honorably discharged from 

the service in 19o8 after 2 years of active service in the United States. 

At that time he was paid for 42 days of unused leave accrued during 

the 2-year period prior to the date of his discharge. EKe questioned 

the inclusion of the payment for such leave in the amount of the "Total 

wages" shown on the Withholding Tax Statement, Form W — 2, given 

him by the Army. 
The pertinent provisions of the Arlned Forces Leave Act of 1946, 

supra& as amended, are as follows: 

SECTION 8. 

(b) Notwithstanding any other provision of this Act or any other law or 

regulation, no member of the Armed Forces (other than a member on termi- 

nal leave on September 1, 1046) shall be permitted tc accumulate or to have 

to his credit at any time after August 81, 1046, accumulated or accrued leave 

aggregating in excess of sixty days, except that leave actually taken during 

any fiscal year may be charged to leave accruing during such fiscal year 

without regard to such sixty-day limitation: Provided, That no cash settle- 

ment shall be made for unused or accumulated leave in excess of sixty dayS 

upon discharge or retirement subsequent to August 81, 1946. 
t 

SEcTICN 4. 

(c) Any member of the armed forces discharged after August 81, 1946, 

having unused accrued leave standing to his credit at time of discharge shall 

be coiupensated for such unused leave in cash on the basis of the base aad 

longevity pay, and allowances, applicable to such member on the date of 

discharge including for enlisted persons the allowances as provided for 

such enlisted persons in subsection (a) of this section: Proeided, that ne 

cash settlement shall be made to any member (1) discharged for the purpose 

of accepting a commission or warrant or entering into an enlistment in bis 

respective branch of the armed forces, or (2) electing to carry over such 

unused leave to a new enlistment in his respective branch of the armed 

forces on the day following date of discharge. " e e 

e e 
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SECTION 5. 
III III 

(b)» any esse in which a ruember of the armed forces on active duty on 
September 1, 1946 (other than a member on terminal leave on such date) 
lms to his credit on August 31, 1840, accumulated or accrued leave a gre- 
gstin in excess of sixty days, such leave iu excess of sixty days shall be 
settled and compensated for only in the manner provided in section 6 of this 
Act and if application is mode to the Secreturv not, later thun June 30, 1951. 

Section 6 of the Act provides for the manner in which leave desig- 
nated by section 5 of the Act shall be settled ancl compensated for sec- 
tion 5 generally relates to leave accumulated by Armed Forces niem- 
bers discharged prior to September 1, 1946, and to leave in excess of 
60 days accumulated as of August 81, 1946. 

Section 7 of' tlie Act provides that all amounts paicl or payable 
under section 6 of this Act, in cash, bonds, or both, shall not be as- 
signable ezcept as provided in subsection (d) of such section, shall be 
exempt from claims of creditors, including any claim of the United 
States, and shall not be subject to attachment, levy, or seizure by or 
under~any legal or equitable process whatever~. It further provides 
that all such amounts (except interest in the c se of bonds) shall be 
ezempt from taxation. See D. C. 7M, C. B. 1946 — 2, 189. 

As stated in Regulations 118, section 69. 22(a) — 1, gross income in- 
cludes, in general, compensation for personal and professional services, 
business income, profits from sales of and dealings in property, in- 
terest, rent, dividends and gains, profits, and income clerived from 
any source whatever unless exempt from taz by law. In the instant 
case the leave for v, hich the taxpayer was compensated comes within 
tlie 60 days to which he was entitled as part of his basic pay for active 
duty. The pay received was for less than 60 days leave accumulated 
subsequent to August o1, 1946. The taxpayer was not discharged 
prior to that date and therefore he was not, paid under section 6 of the 
Act ancl such payment does not come within the excinption granted 
in section 7 of the Act. 

In view of the foregoing, it is held that compensation received by 
members of the armed forces for the first 60 days of the accrued leave 
standing to their credit at a, time of discharge afier August 81, 1946, 
whether such leave accrued either on or bef'ore August 81, 1946, or 
subsequent thereto, cloes not fall within the purview of the taz-exempt 
payments for leave as referred to in section 7 of the Armed Forces 
Leave Act of 1946, as amended, supra [B7 U. S. C. 66]. Such compen- 
sation constitutes active service pay and, as such, is taxable income 
subject to the exclusion provided for by section 22(b) (18) of the 
Internal Revenue Code of 1989. The compensation, to the extent 
taxable, is subject to the withholding of income taz at source under 
section 1622(a) of the Code. 

REonLATIoxs 118, SrcvtoN 89. 22(a) — 1: Virhat in- Rev. Rul. 55 — 313 
eluded. in gross income. 

(Also Section 22(b) (1); Regulations 118, Sec- 
tion 89. 22 (b) (1) — 1. ) 

A "death benefit" payment received by a beneficiary under the 
terms of a sin le premium deferred annuity contract where the 



Regs. 118, f 39. 22(al — 1. ] 220 

annuitant (the owner) dies prior to the due date of the first annu- 
ity payment is not exempt from Federal income tax as an amount 
received under a life insurance contract paid by reason of the death 
of the insured as provided by section 22(b) (I) of the Internal 
Revenue Code of 1939. Any excess of the cash surrender value 
over the amount of the consideration paid for the contract is not 
includible in the gross income of the annuitant. However, such 
excess constitutes ordinary income taxable to the benefciary in 
the year received. 

Mvice has been requested whether any part of the amount of a 
"death benefit" payment made to a beneficiary under the terms of a 
single premium deferred annuity contract upon the death of the annu- 
tant, the owner of the contract, prior to the due date of the first 
anni:ity payment, is includible in gross income of the annuitant or of 
the beneficiary. 

In the instant case the annuitant purchased a single premium de- 
ferred annuity contract from an insurance company. The contract 
provides that upon the death of the annuitant prior to the due date 
of. the first annuity payment, if the policy is then in force, the insur- 
ance company shall pay to the beneficiary an amount equal to the con- 
sideration paid for the contract or the cash surrender value of the 
contract upon the date of death of the annuitant, whichever is greater. 

The contract involved in the instant case does not involve any 
element of risk to the insurance company with respect to the death 
of the annuitant. Compare Helvering v. Edith LeGier8e et uL, Ex- 
ecutors, L'8tute of Cecile LeGier8e, 812 U. S. 581, Ct. D. 1491, C. B. 
1941 — 1, 480. On the contrary, death of the annuitant eliminates the 
risk to the company. Therefore, the amount of the death payment 
made to the beneficiary is not considered to be an amount paid by 
reason of the death of the insured within the meaning of. section 
22(b) (1) of the Internal revenue Code of 1989. 

Accordingly, it is held that the amount of the death payment made 
to the beneficiary is not exempt from I&'ederal income tax, but that 
the excess of the amount of the death benefit, payment over the amount 
of the consideration paid for the contract is includible in the gross 
income of the beneficiary in the taxable year in which received. Such 
excess is not includible in the gross income of the annuitant. 

Hzovr, ATloNs 118, SzcTIoN 89. 22 (a) — 1: AVhat 
included in gross income. 

Corporate distribution in kind where the earnings and profits of 
the corporation are suPiicient to cover the adjusted cost of the property 
distributed but are insufFicient to cover its full market value at the 
time of distribution. See Ct. D. 1774, page 248; Ct. D. 177o, page 258. 

Ezovr, ATioNs 118, SzcTioN 89. 22 (a) — 1: 7&at 
included in gross income. 

refund, by insurer, of employees' contributions to an annuity plan. 
See Eev. Paul. 55 — 14, page 802. 
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REGULATIGNs 118, SEOTICN 80. 22(a)-1: )%hat 
included in gross income. 

Payments received by inventors before January 1, 1954, from the 
assignment or exclusive license of a patent. See Rev. Rul. 55 — 58, 
page 07. 

PyEGULATICNs 118, SEcTICN 80. 22 (a) 1: %liat 
included in gross income. 

Treatment of appreciated property distributed in partial liquicla- 
tion of trust principal. See Rev. Rul. 55 — 117, page 288. 

rEGULATIONs 118, SEOTIoN 80. 22(a)-1: )%hat 
included in gross income. 

Date on which interest on future payment funds held by a Federal 
land bank becomes taxable income. See Rev. Rul. 55 — 254, page 326. 

REGUI, ATIoNs 118, SEOTIGN 89, 22 (a) — 1: 9'hat in- 
cluded in gross income. 

Treatment, for Federal income tax purposes of amounts received. by 
a taxpayer, in accordance with the terms of an insurance policy, as 
Ieimbursement for overhead expenses incurred by the taxpayer during 
prolonged periods of injury or sickness. See Rev. Rul. 55 — 261. , 
page 11. 

PiEGUI ACTIONS 118, SEcTIGN 89. 22(a) — 1: 'l i'hat 
included in gross income. 

Interest on 2I/2 percent Treasury Bonds, Investment Series A. — 1065. 
See Prev. Rul. 55 — 274, page 270. 

REGULATIONs 118, SEOTICN 89. 22(a) — 2: Compen- Rev. Rub 55 — 273 
sation for personal services. 

The commission retained by an insurance salesman in the form 
of reduced costs on an insurance policy on his life and property, 
which was purchased from an insurance agency or company, consti- 
tutes income to the salesman. The amount of such commission 
retained is subject to withholding of Federal income taxes. G. C. XI. 
10480, C. B. XI — 1, 14, (1992), amplified. 

Advice has been requested whether the commission retained by an 
insurance salesman on an insurance policy which he purchased on his 
hfe and property under the following circumstances constitutes in- 
come to him subject to withholding of Federal income taxes. 

In the instant case, an insurance saleslnan, as an employee of' a 
general insurance agency who is entitled to commissions on policies 
which he sells, purchased policies for his own protection on his life and 
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roperty through the agency for which he works at the price charged 
y the agency for such insurance, less the salesman's commission. 

Section 22(a) of the Internal Revenue Code of 1989, provides jn 
part as follows: 

"Gross income" includes gains, profits, and income derived from salaries, 
wages, or compensation for personal service 

6. C. M. 10486, C. B. XI-1, 14 (1932), holds that a conunission re- 
tained by an agent on his own life msurance policy is income accruing 
to the agent due to the fact that an employer and employee relation- 
ship existed between the agent and the insurance company and the 
company was under contract to pay the agent commissions on all 
policies secured by him. 

The principles of O. C. M. 10486, supra, are equally applicable to 
the facts in the instant case. There is no real distinction merely by 
reason of the fact that here the salesman was an employee of an insur- 
ance agency rather than a direct employee of an insurance company. 

The agency was authorized to issue insurance contracts for insur- 
ance companies, employed its own salesmen and paid them a commis- 
sion on each policy they secured. An employer and employee relation- 
ship existed between the insurance agency and its salesmen and the 
salesmen were entitled to a commission as compensation for policies 
sold by them irrespective of whether such commission was received in 
cash or in the form of reduced costs on policies taken through the 
agency. 

Also, there may be insurance salesmen who might be considered in- 
dependent contractors. These salesmen, like other insurance salesmen, 
are also entitled to a commission on each policy secured by them as 
compensation for their services irrespective of the manner in which 
received. 

Accordingly, it is held that the commission retained by an insurance 
salesman in the form of reduced costs on an insurance policy on his 
life and property, which he purchased from an insurance agency or 
company, constitutes income to the salesman regardless of whether 
the salesman is an employee or independent contractor. The amount 
of such retained commission is subject to withholding of Federal 
income taxes. 

REGIIl, xTIGNs 118, SEGTIGN 39. 22(a) — 2: Compen- 
sation for personal services. 

Treatment of. certain grants and fellowships received by nationals 
of the United Kingdom in this country on exchange visitor visas. See 
Rev. Rul. 55 — 211, page 676. 

REGNI ATIQNs 118, SEGTIQN 89. 22(a)-8: Compen- 
sation paid other than in cash. 

Premium paid by an employer on a combination group term life 
insurance and group annuity contract for his employees. See Be& 
Rul, 55 — 198, page 266. 
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HEGUL~TIQNs 118, SEOTIoN 89. 22(a)-4: Compen- 
sation paid in notes. 

Secondnry interest coupons on municipal bonds retained by brokers. 
See Hev. Hul. 55 — 73, page 280. 

HEGUI, ATzoNs 118, SEUTlox 89. 22(a) — 5: Gross 
income from business. 

Gift of property held for sale in ordinnry course of business. See 
Hev. Hul. 55 — 188, page 2). ". ). 

I EGULATI0Ks 118, SEcTIQN 89. 22(a) — 7: Gross Hev. Hul. 55-138 
income of farmers. 

(Also Sections "'(a), 28(n), 28(o), 23(q); 
Hegtllations 118, Sections 39. 22(n) — 5, 89. 28 
(a) — 1, 39. 28 (o) — 1, 89. 28 (q) — 1. ) 

The fair marlret value of a. ricultural or manufactured products 
or property held for sale in the ordinary course of business v'hich 
is coutributed to an organization clescribed in section 23(o) or 
section 23(q) of the Internal Revenue Cotle of 1939 is not includible 
in the gross income of the donor for I'ederal income tax purposes. 
The fair marlret value which may be deducted from gross income 
subject to the limitations contained in section 23(o) and section 
23(q) of the Code will be the replacement cost to the donor in his 
most favorable ruarket. There nmst be an adjustment to inventory 
effecting the removal ot' the clonated asset and the costs pertaining 
thereto from the opening inventory in the year of the gift. Items of 
cost of the current year applicable to such property are not deducti- 
ble by the donor, and similar items which have beeu deducted in 
prior years must be removed from the amouut of the contribution 
in order to avoid a double deduction. 

I. T. 3910, C. B. 194S-I, lo, revol-ed. 

I. T. 8910, C. B. 1948 — 1, 15) has been reconsiderecl in the light of the 
decisions in Datid C. white v. P)rode) ice, 104 Fed. Supp. 213, Cam p- 
bell v: Prothro, 209 F. 2d 881, ramie F. Farrier v. Commis''one), 15 
T. C. 277, and Elsie SoPeVe v. Commissioner, 22 T. C. 459. 

I. T. 8910, supra, holds (1) that the fair market value of agricultural 
products contributed by a farmer or other proclucer to an organization 
described in section 28(o) or section 28(q) of the Internal Revenue 
Code of 1989 is includible in the gross income of the donor; (')) that 
such fair market value may be deducted from gross income, subject to 
the limitations contained in section 28(o) and section 23(q) of the 
Code; and (8) that expenses of production are clecluctible uncler 
section 28(a) (1) (A. ) of the Code as ordinary ancl necessary business 
expenses. 

The foregoing ruling wns based upon the clecision of the Supreme 
Court of the United States in Hel perinea v. Paul P&, . O. Horst, 811 U. S, 
112, Ct. D. 1472, C. B. 1940 — 2, 206. In that ense the owner of negoti- 
able boncls detached interest coupons therefrom shortly before their 
due date and delivered them as a gift to his son who procured their 
payment. The Court hekd the donor taxable on the amount received 
by the son. In support of the conclusion. reachecl, the Court said. in 
part: 

Although the donor here, by the transfer of the coupons, has precluded any pos- 
sibility of his collecting them himself he has nevertheles:, by his act, procured 
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payment of the interest, as a valuable gift to a member of his family. Such a use 
of his economic gain, the right to receive income, to procure a satisfaction which 
can be obtained only by the expenditure of money or property, would seem to be 
the enjoyment of the income whether the satisfaction is the purchase of goods at 
the corner grocery, the payment of his debt there, or such nonmaterial satisfac- 
tions as may result from the payment of a campaign or community chest contribu- 
tion, or a ift to his favorite son. * * * The enjoyment of the economic bene- 
tu accruing to him by virtue of his acquisition of the coupons is realized as com- 
pletely as it would have been if he had collected the interest in dollars and ex- 
pcnclcd them for any of the purposes named. 

In the White case, the court had under consideration a charitable 
contribution in 1947 of wheat by a farnler to an organization described, 
in section 23(o) of the Internal Revenue Code. This wheat had been 
raised by the taxpayer during 1946 and 1047 and all costs incurred in 
raising, harvesting, and storing the crops of wheat, of which wheat so 
donatecl was a part, had been allo~ed as deductions for those years. 
The court held that the taxpayer did not realize any taxable income or 
gain by the donation and disposition of the wheat. 

In the Prothro case the taxpayer, who was a member of a partner- 
ship engaged in ranching, donated to the Young Men's Christian 
Association by an instrument in writing one hundred head of calves 
to be selected by the donee's agent from a larger number. The calves 
were kept for sale in the ordinary course of business of the partnership 
and the expense of raising them had been allowed as a deduction. A 
contract was entered into, to which the donee was a party, for the sale 
of the entire herd of calves. The calves were kept in a common pasture 
until delivery to the purchaser, at, which time the proportionate part 
of the proceeds of sale was paid by the purchaser to the Young Men' s 
Christian Association. The appellate court, alarming the judgment 
of the lower court, held that raised livestock do not constitute taxable 
income per 8e, that when the calves were transferred by gift they were 
not income to the taxpayer, and that no income was realized by him as 
a result of the transaction. 

The same principle has been applied by the courts to gifts within 
a family unit in the Farrier and SoRelle cases. 

In the light of the above cases it follows that no income is realized 
by a farmer or other producer by reason of his contribution of farm 
or other products to an organization described in section 93(o) or 
section(q) of the Internal Revenue Code of 1939. 

Within the limits provided by section 93(o) and section 23(q) of. 
the Internal Revenue Code of 19oo9 a donor is allo~ed a deduction for 
contributions to an organization described therein which, in the case 
of property other than money, is the fair market value of the property 
at the time of the contribution or gift, . Regulations 118, section 39. 23 
(o) — 1(g). For this purpose, the fair market value will be considered 
to be the amount which the donor would have to spend. in his most 
favorable market to immediately replace the donated property. This 
represents the true measure of the detriment he has sustained by ke 
contI'Ibutlon. 

In many instances, the taxpayer has deducted at least some items 
representing cost of the donated property in the years in which such 
costs were paid or incurred. In other cases involvin~ inventoria"le 
property, such costs have been reflected as part of the ' cost of goods, 

" 
thereby, under permissible accounting methods, providing in eflect 
for the decluction of such costs upon sale of the goods. This has been 
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done on the assumption that such costs lrave been a part of the costs 
incurred in the business of the taxpayer. '9'hen the goods become 
the subject of a, contribution or gift they are in e8ect r~emoved from 
the business operations of the taxpayer and such costs attributable 
thereto should likewise be eliminated from business costs. If, for 
example, the products or goods were grown or manufactured in the 
year of the contribution, such costs allocable thereto should be dis- 
allowed. H the cost has been paid or incurred in an earlier year and 
is rejected in cost of goods carried in opening inventory of the year 
in which the gift is n~iade, it becomes evident~that an inventory ad- 
justment should be made as of the time of the gift of property included 
therein to reRect the remov:&1 from the business of the donated asset 
and its cost, thereby counterbalancing the reduction of income caused 
by the removal of the goods from the business. 

To allow a, donor ii. ho is in business both the charitable deduction 
for property removed from business and donated to charity and a 
deduction for items of cost of such property would allow him, at least 
in part, a double deduction with respect to the same goods. The al- 
lowance of such a double deduction does not properly reHect income 
for tax purposes. Compare CharZes IlfeZd Co. v. Hernandez, 292 
U. S. 6'&, Ct. D. 819, C, B. XIII — 1, 139 (1934); 3Eergott Co. v. Com- 
missioner, 1&6 Fed. (2d) 860. One, who under permissible account- 
ing methods reflects in inventory the cost items of prior years 
pertaining to the donated asset, must remove such costs from business 
channels by the indicated. inve'&tory adjustment, with the result that 
no deduction for such costs has ever been made or will be made. That 
is, if such costs so reflected in inventory total $500 and the fair market 
value of the donated goods is $1, 000 at the time of the gift, the allow- 
able contribution deduction is $1, 000, and the inventory adjust&nent 
results in no further allo~ance for the $500 cost, thereby eliminating 
any possibility of double deduction. 

It follows that similar costs incurred by one treating them as de- 
ductible items when paid or incurred must reduce the contribution 
deduction by any such deductions taken in prior years. To hold other- 
wise would make the total amount deducted respecting a donated 
asset variable depending upon the accounting method used. This 
would clearly be contrary to the well recognized principle that any 
permissible accounting method must clearly rellect items of income 
and deductions. If one has deducted @00 in costs of the donated 
property, the allowance of a contribution deduction of the full $1, 000 
would give him a total deduction amounting to $1, 500. Thus, while 
the cost, of a donated property is immaterial to a contribution deduc- 
tion measured by its fair market value at the date of gift, if items of 
cost of the donated property have been deducted in prior years, the 
allowable contribution deduction must be reduced accordingly in 
order to avoid a, double deduction as respects the same asset. 

In view of the foregoing, it is held that the following treatment 
should be accorded contributions or gifts of property, other than 
money, to charitable organizations mentioned in section 28(o) and 
section 28 (q) of the Internal Revenue Code: 

(1) The fair market value of agricultural or manufactured prod- 
ucts or property held for sale in the ordinary course of business which 
is contributed to an organization described in section 28(o) or section 
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Ã(q) of the Internal Revenue Code of 1989 is not includible in the 
gross income of the donor for Federal income tax purposes. 

(9) The fair market value of the donated property as of the date 
of the gift will constitute an allowable deduction under section o8(o) 
and section 98(q) of the Code subject to the limitations provided 
therein, and for this purpose the fair market value will be the replace- 
ment cost to the donor in his most favorable market. 

(8) There must be an adjustment to inventory effecting the re- 
moval of' the donated asset and the costs pertaining thereto from the 
opening inventory' in the year of the gift. Items of cost of the 
current year applicable to such property are not deductible by the 
donor, and similar items which have been deducted in prior years 
must be removed from the amount of the contribution in order to 
avoid a double deduction. 

Accordingly, I. T. 8910, C. B. 1948 — 1, 15, is hereby revoked. 

Rev. Rul. 55 — 188 ' REGULATIONS 118, SzoTloN 89. o9(a) — 7: Gross 
income of farmers. 

Where farmers use the accrual basis of accounting for farm income 
for Federal income tax purposes, and use separate Schedule D (Form 
1040), to colnpute gain or loss on the sale of animals born and raised 
on the farm, and held for a period of more than 12 months for breed- 
ing purposes, they should enter in column 6, of such separate schedule, 
"Cost or other basis, " of an amount representing inventory value of 
the animals at the beginning of the taxable year plus any additional 
normal costs incurred with respect to such animals during the tax- 
able vear. However, in such cases, the inventory value of such animals 
at the beginning of the taxable year must be eliminated from the 
opening inventory for such year. The additional normal costs in- 
curred with respect to such animals for the taxable year must be 
eliminated from the farm expenses for such year. 

RzoIILATioNs 118, SzcTloN 89. 92(a) — 21: Trust Rev. Rul. 55-84 
income taxable to the grantor as substantial 
owner thereof. 

Income of a trust is taxable to the grantor under section 
39. 22(a)-21(c) of Regulations 11S, where the grantor has a re- 
versionary interest in the corpus which will revert to his estate 
at his death, if his life expectancy, according to appropriate 
United Htates life and actuarial tables, is less than 10 years or 15 
vears, whichever is applicable. 

Advice has been requested with respect to the significance of the 
grantor's life expectancy in determining the taxability of trust in. 
come where the grantor has retained. a reversionary interest in the 
corpus or income. 

Under the provisions of section 89. 92(a)-91(c) of Regulations 118~ 
income of a trust is taxable to the grantor where the grantor has a 
reversionary interest in the corpus or income therefrom which will oI 
may reasonably be expected to take eQect in possession or enjoyment 
either (i) within 10 years commencing with the date of the transfer, 
or (ii) within 15 years commencing with the date of the transfer if 

~ This Revenue Ruling has been amplified by Revenue Ruling 55 — 736, I. R. Il. 55 — 51, P Is 
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the income is or may be payable to a beneficiary other than a donee 
described in section 23(o) of the Internal lvevenue Code of 1939 and 
if any one or more of certain powers of administration over the trust 
corpus or income are exercisable solely by the grantor or spouse, or 
both. The above section also provides tliat wiiere the grantor's re- 
versionary interest is to take efFect in possession or eiijoyment by 
reason oi sonic event otlier than the expiration of a specific term of 
years, the trust income is nevertheless attributable to him if such 
event is the practical equivalent of the expiration of a period less 
tlian 10 or 15 years as the case may be. 

Accordingly, it is held that where the grantor has a life expectancy 
based on appropriate United States life and actuarial tables of less 
than 10 or 15 years, whichever is applicable, and he establishes a 
trust with tlie corpus reverting to his estate at his death, tlie income 
therefrom is taxable to the grantor since the specific event provided 
in the trust instrument, tliat is, the life expectancy of the grantor, 
is the practical equivalent of the expiration of a period of less than 
10 or 15 years. 

SZCTION 22(b). — GROSS INCOMI:: EXCLUSIONS rROl(I 
GROSS INCOME 

RzavLATzoivs 118, SEcTzox 99. 22(b) (1) — 1: Iiife Rev. Rul. 55-63 
insurance amounts paid by reason of the death 
of the insured. 

Payments to beneficiaries or estates of staff members and military 
observers killed in the service of the United Nations are exempt from 
Icederal income tax under section 22(b) (1) (A) of the Interns. l 
Revenue Code of 1999 where the Uuited Xations purchases life insur- 
ance, listing itself as beneficiary, solely to meet such payiuents and 
is, in effect, only a conduit of the insurance to such beneficiaries or 
estates. 

Advice has been requested whether payments made to the benefi- 
ciaries or estates of staR members and military observers killed in the 
service of the United Nations are exempt from I ederal income tax 
under section 22(b) (1) (A) of the Internal Revenue Code of 19'9 
where the United Nations purchases life insurance, listing itself as 
beneficiary, solely to meet such payments and is, in eRect& only a con- 
duit of the insurance to the beneficiaries or estates. 

Pursuant to a policy adopted by the United Nations, tlie benefi- 
ciaries of staR members and military observers killed in tlic service of 
the United Nations in specified areas are guaranteed certain death 
benefit payments. Solely for the purpose of meeting such paynients, 
tile United Nations purchases insurance on the lives of its staR mem- 
bers and military observers, listing itself as beneficiary, and in the 
event of their death the proceeds which the United Nations receives 
from the insurer are paid either to the beneficiaries of the decedent or 
to his estate depending upon the circumstances involved. 

Section 22 (b) (1) of the Code of 19oo9 provides in part, as follows: 
(b) Exczvszoivs Fsoxi Csoss Ixcoxiz. — The following items shall not be in- 

cluded in gross income and shall be exempt from taxation under this chapter 
[chapter 1 of the Code]: 

(1) LrFE IivsuaANcz, Erc. — Amounts received— 
(A) under a life insurauce contract, paid by reasons of tlie death of 

the insured; 
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In Eaymond J'. moore et al. v. Comms'eeioner, 45 B. T. A. 1073, ac- 
quiescence, C. B. 1943, 17, which involved the purchase of combination 
life insura~nce and annuity contracts on the lives of certain employees 
by a trustee for the purpose of making death benefit payments to the 
beneficiaries of the employees, the United States Board of Tax Appeals 
said, in considering the death benefits feature of the policies to deter- 
mine the taxability of the insured employees, that from a practical 
standpoint the trustee was no more than a conduit from the insurer 
to the insured's beneficiaries. In substance, each petitioner, insofar as 
the death benefits feature was concerned, stood in the same relation to 
the policy as if it were taken out by him upon his life, and therefore, 
was taxable on the premium allocable to the death benefits. 

In view of the foregoing, it is held that payments made to benefi- 
ciaries or estates of staR members and militiary observers killed in 
the service of the United Nations are exempt from Federal income 
tax under section 22(b) (1) (A) of the Code as the proceeds of life 
insurance where the United Nations purchases life insurance, listing 
itself as beneficiary, solely to meet such payments and is, in eRect, 
only a conduit of the insurance to the beneficiaries or estates. 

REGULATIONS 118, SECTION 89. 22(b) (1) — 1: Life 
insurance amounts paid by reason of the 
death of the insured. 

Death benefits derived from a combination group term life insur- 
ance and group annuity contract, the premiums on which were paid 
by the employer. See Rev. Rul. 55 — 198, page 266. 

REGNI KTIGNs 118, SEOTzoN 89. 22 (b) (1) — 1: Life 
insurance; amounts paid by reason of the 
death of the insured. 

"Death benefit" payments received by a beneficiary under the terms 
of a single premium cteferred annuity contract where the annuitant 
dies prior to the due date of the first annuity payment. See Rev. 
Rul. 55 — 813, page 219. 

REGLLATIGNS 118, SEcTIQN 89. 22(b) (1) — 2: Death Rev. Rul. 55-64 
payment by employer; amounts paid. by reason 
of the death of an employee. 

Installment payments made to beneficiaries of deceased employee 
participants of a peusion or profit-sharing plan qualified under 
section 166(a) of the Internal Revenue Code of 1939 are excludable 
from gross income of the beneficiary, in an aggregate amount not in 
excess of go, 000, when such payments are specifically designated 
as a death payment, paid only by reason of the death of the em- 
ployee and represent amounts in which the participant had a for- 
feitable interest immediately prior to death. Where such 
installment pavments represent an amount in which the participant 
had a nonforfeitable interest as well as an amount in which he 
had a forfeitable interest at the time of his death, the beneficiary 
may exclude from his gross income each year a pro rata portion 
of such paymeuts, until an aggregate of $5, 000 is excluded. 
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Advice has been requested whether all or a portion of installment 
payments made to beneficiaries of deceased employee participants of 
a pension or profit-sharing plan qualified under section 165 (a) of the 
Internal Revenue Code of 1989 are excludable from gross income of 
the beneficiary under section 22(b) (1) (B) of the Code. 

Section 22(b) of the Internal Revenue Code of 1939 provides in 
part as follows: 

(b) FixcnusroNs Faoxr GRoss IscoNK. — The following items shall not be in- 
cluded in gross income and shall be exempt from taxatiou under this chapter 
[chapter 1 of the Code]: 

(1) Lira zNsva&Ncs, are. — Amounts received— 

(L') under a contract of an employer providing for the payment of 
such amounts to the benehciaries of an er»ployee, paid by reason of tbe 
death of the employee; whether in a single sum or otherivise 
The ag; re ate of the amounts excludible under subparagraph (ll) by 
all the beneficiaries of the employee under all such contracts of a»y one 
employer may not exceed $», 000. 

Section 89. 22(b) (1)-2 of Regulations 118, relating to death pay- 
ments by an employer of amounts paid by re~ason of the death of an 
employee, provides in part, that the exclusion under section 22 (b) (1) 
(8) of the Code does not apply to amounts with respect to which the 
deceased employee possessed, immediately prior to his death, a non- 
forfeitable right to receive the amounts while living. 

Treatment of payments received attributable to a forfeitable in- 
terest and to payments received attributable to both a forfeitable and 
a nonforfeitable interest is best illustrated by the tivo following 
exainples: 

First, assiune (1) the amount payable is $10, 000, (2) the beneficiary 
elects to take payment in twenty-five monthly installments of $400, 
and (3) the eniployee's right, immediately prior to his death, to re- 
ceive the amount while living was forfeitable. Under this assump- 
tion the employee would not have been entitled to any portion of the 
$10, 000 upon termination of services other than by death. Under tile 
iegulations the $10, 000 is a death payment, tile excludable portion of 
i~ hich is limited by law to an amount not in excess of $5, 000. In this 
case, the beneficiary may exclude from gross income the monthly pay- 
ments received or made available under the plan, on account of tile 
death of the employee, until such payments equal $~5, 000. 

Second)y, assume th~at the total payment is $20, 000 and the employee 
had a nonforfeitable interest, as explained above, of $14, 000, and that 
$6, 000 represented the forfeitable portion of the $20, 000 payment 
which the beneficiary will receive at the rate of $2, 000 per year for 10 
vears, Since the $20, 000 payable in this example is comprised of both 
taxable and nontaxable income and the beneficiary elects to receive 
the aggregate over a period of years, it, is deemed tliat the total amount 
received each year consists of nonta~xable income (death benefit) and. 
taxable income. Under these circumstances the beneficiary may ex- 
clude from his gross income each year, until $5, 000 is excluded, that 

roportion of the total payments received in a taxable year w~hich 
ears the same ratio to such total payments as the amount representing 

the forfeitable interest ($6, 000) bears to tlie aggregate amount pay- 
able ($20, 000) under the pl~an. The excess of the p~ayments received 
each year over the amount excludable is taxable as provided under 
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section 22(b) (2) of the Code. Using the amounts in the foregoing 
assumption, it will be noted that 6, 000/20, 000 or 3/10X$2, 000, or 
$600, is excludable each year for 8 years, and that $200 of the $2, 000 
payment for the ninth year is excludable. 

Rev. Rul. 55-74 REGULATIONs 118, SEGTzoN 89. 22(b) (1)-2: Death 
payment by employer — Amounts paid by 
reason of the death of an employee. 

'(Also Section 89. 22 (b) (2) — 2. ) 
Amounts not in excess of 85, 000, paid under a group annuity 

contract by an insurance company on behalf of an employer to tbe 
beneficiaries oi' deceased employees, are excludable from the gross 
income of the beneficiaries under section 22(b) (1) (E) of tbe In- 
ternal Revenue Gode of 1939, it under the terms of the contract with 
the employee (not rescinded before death) or the provisions of tbe 
plan providing for such payments, tbe payment is specificallv 
design;ited and intended as a death payment made only by reason 
of the death of the employee. The exclusion is not applicable, for 
instance, to a payment made upon death from the reserve under a 
group annuity contract which had been or would have been applied 
to purcliase an immediate or deferred annuity for the emplovee to 
which he would have had a. right in the event he had separated 
from the service of his employer immediately prior to his death. 

Advice has been requested whether the words "welfare fund" and 
"trust" as used in section 89. 22(b) (1) — 2(b) of Regulations 118, re- 
lating to the exclusion from gross income of amounts up to $5, 000 
paid to employees' beneficiarie by an employer, are illustrative of 
the means by which benefits niay be paid. but not exclusive of other 
means of indirect payment, such as payments made under group an- 
nuity contracts. 

Amounts paid as death benefits under group annuity contracts of 
the type here considered do not exceed the reserve (or accumulated 
premiums) with respect to the annuity benefits being funded for each 
covered employee, and are not life insurance within the purview of 
section 22(b) (1) (A), but may be excludable in an amount not in 
excess of $5, 000 under section 22(b) (1) (D) if they meet the require-. 
ments of that section. 

The exclusion from gross income provided by section 22(b) (1) (3) 
of the Internal Revenue Code of 1989, may apply in the case of a 
death benefit paid to the beneficiary of an employee under a group 
annuity contract if the payment is made pursuant to an express con- 
tract between the employer and the employee. Under section 
89. 22(b) (1)-2(c) of Regulations 118 an express contract is deemeil 
to exist between an employer and an employee when there is an estab- 
lished plan of the employer (or program having the efiect of a plan) 
communicated to li. 's employees, whicli plan has not been rescinded be- 
fore the death of an employee. For this purpose a group annuity 
contract, the terms of which have been communicated to the employees 
of an employer, is deemed. to constitute an established plan, and a 
payment by an insurance company under such a contract is deemed to 
be made on behalf of the employer whose employees it covers. 

The application of such exclusion, however, is subject to the provi- 
sions of section 89. 22(b) (1)-2(d) (1) of Regulations 118, which dis- 
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tinguishes death benefits from amounts which do not qualify as such, 
such as uncollected salary, payments for unused leave, and amounts 
paid by or on behalf of an employer to the survivor of a deceased re- 
tired employee as a survivor's annuity, as follows: 

(d) (1) The exclusion from gross income provided by this section is limited 
solely to those amounts paid by or on behalf of an employer which, by the teiuns 
of the contract with the employee or by the provisions of the plan providing for 
such payments, are specifically designated and intended as a death payinent, paid 
only bv reason of the death of the employee. The exclusion does not apply to 
amounts with respect to which the deceased employee possessed, inimediately 
prior to his death, a nonforfeitable right to receive the amounts while livin . 

It is apparent that, a payment to be excludable under section 
22(b) (1) (B) of the Code must be a designated amount paid only by 
reason of the death of an employee. 

In view of the foregoing, it is held that amounts not in excess of 
$5, 000, paid under a group annuity contract of the type here consid- 
ered by an insurance company on behalf of an employer to the bene- 
fiiciary of a deceased employee, are excludible from the gross income 
of the beneficiary under section 22(b) (1) (B) of the Internal Revenue 
Code, if under the terms of the contract with the employee (not re- 
scinded before death) or the provisions of the plan providing for such 
payments, the payment is specifically desigiiated and intended as a 
cleath payment made only by reason of the death of the employee, 
The exclusion is not applicable, for instance, to a payment, Inade upon 
death from the reserve under a group annuity contract which had been 
or would have been applied to purchase an immediate or deferred an- 
nuity for the emplovce to which he would have had a right in the 
event he had separated from the service of his employer immediately 
prior to his death. 

RKGULATIONs 118, SECTION 39. 22(b) (1) — 2: Death Rev. Rul. 05 — 228 
payinent by employer; amounts paid by reason 
of the death of an employee. 

Amounts, not in excess of $5, 000, paid by an employer under an 
established survivorship benefit plan to the beneficiaries of em- 
ployees dying while emploved by the taxpayer and prior to retire- 
ment, meet the requirements of section 22 (b) (1) (B) of the Internal 
Revenue Code of 1939. Such payments are excludable from the 
gross income of the beneficiaries in accordance with that section. 

Advice has been requested. whether amounts, not in excess of Po, 000, 
paid by an employer under an established survivorship plan to the 
beneficiaries of deceased employees& are excludable from the gross 
income of the beneficiaries. 

In the case presented, the employer has a survivorship benefit plan 
under which the employ~ee, to be eligible for the benefits of the plan, 
(1) shall have 20 years of service with the employer, (2) shall make 
a designation of beneficiary in accordar ce with the plan and (3) shall 
die in the active service of the employer before retirement. The plan 
further provides that the employer shall provide a benefit in an amount 
equal to twice the annual rate of pay of the decease:1 emplo, ee and 

664050' — 56 — 16 



Regs. 118, f 30. 22(bl(2l — 1. ] 

that a beneficiary must survive the employee in order to receive bene- 
fits. The employee may designate a contingent beneficiary to receive 
the benefit, if the primary beneficiary predeceases the employee. The 
employer reserves the right at any tune to terminate, withdraw, or 
modify the plan in v hole or in part, but a benefit which has once 
accrued in consequence of the death of an employee will be paid 
in accordance with the terms of the plan on the date of death. The 
employer may terminate the employment of an employee as freely and 
with the same e6ect as if the plan were not in operation. No contri- 
butions were made by employees to the plan. 

Section 80. 22(b) (1) — 2 of. Regulations 118 provides in part that 
amounts, not in excess of $5, 000, paid by an employer in 1951 and later 
years in pursuance of an express contract to the estate or to a bene- 
ficiary of an employee, by reason of the employee's death, shall be 
excluded from the gross income of such bene6ciary; The exclusion is 
bmited solely to those amounts paid by or on behalf of an employer 
which, by the terms of the contract with the employee or by the pro- 
visions of the plan providing for such payments, are specifically 
designated and intended as a death payment, paid. only by reason of 
the death of the employee. The exclusion does not apply to amounts 
with respect to which the deceased employee possessed, immediately 
prior to his death, a nonforfeitable right to receive the amounts while 
living. Sce also section 80, 1. 65 — 7 of Regulations 118. 

In the instant, case the employees involved did not have any vested 
rights in the plan and the death payments were speci6cally designated 
and intended as death paynients, paid only by reason of the death of 
the employees. 

In view of the foregoing, it is held that amounts paid by the eiii- 

ployer under its established. survivorshi. p benefit plan to the bene- 
iiciaries of employees dying while employed by the taxpayer and prior 
to retirement meet the requirements of section 22(b) (1) (B) of the 
Internal Revenue Code of 1080. Accordingly, such amounts, not in 
excess of $5, 000, are excludable from the gross income of the bene- 
ficiaries. If the aggregate amounts paid by the employer to two or 
more beneficiaries exceed @, 000, the $5, 000 exclusion shall be appor- 
tioned among the beneficiaries in the same proportion that the amount 
received by each beneficiary bears to the total amounts paid by the 
einploye. r. 

REGcI ATIGNs 118' SEcTIQN 80. 22 (b) (2) -1: Life Rev. Rul. 55-349 
insurance; endowment, contracts; amounts 
paid other than by reason of the death of 
tlie insured. 

For the purpose of computing the aggregate premiums or considera. 
tion paid for an endowment contract under the provisions of section 
22(b) (2) (A) of the Internal Revenue Code of 1939, any portion of 
the total premium paid which is attributable to other benefits, such 
as a. disability income benefit, is not to be included as a part of th& 

total premium paid for the endowment contract. Compare Estate ot 
Il ong 1Ving iVon v. Commissioner, 18 T. C. 205. 
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REGULATIQNs 118) SEGTIUN 89. 22(b) (2) — 2: Annui- Rev. Rul. 55 — 888 
ties. 

(Also Section 1000; Regulations 108, Section 
86. 2. ) 

Taxpayer paid 80a" dollars to a charitable organization with an 
agreelnent on the part of the organization to pay an annuity of 2z 
dollars per year to the taxpayer and his spouse and to the survivor 
for life. The annuity payments are to be divided equally betaveen 
taxpayer and his spouse during their joint lives. The present value 
of the annuity, computed in accordance with recognized annuity tables, 
is in excess of the 80a: dollars paid therefor. FIeld, such transaction 
constitutes a purchase of an annuity resulting in neither a gain nor a 
loss to the taxpayers. The 80m dollars paid for the contract is con- 
sidered to be the consideration paid for the annuity and payments 
received pursuant to the agreement are subject to tax under the rules 
provided for the taxation of annuities. Further, since the present 
value of. the annuity, computed in accordance with recognized annuity 
tables, is in excess of the amount paid therefor no charitable deduction 
is allowable. Also, the taxpayer has made a gift to his spouse, within 
the meaning of section 1000 of the Code, of that portion of the 80@ 
dollars paid for the annuity allocable to her, computed in accordance 
with recognized annuity tables. 

REGULATIUNS 118) SEGTI0N 89. 22(b) (2)-2: Annu- 
ities. 

Payments by insurance company on behalf of employer to bene- 
ficiaries of employees under group annuity contracts. See Rev. Rul. 
55-74, page 280. 

REGULATIUNs 118, SEOTIoN 89. 22 (b) (2) — 2: An- 
nuities. 

Taxability of proceeds of annuity contracts surrendered by bene- 
ficiary of a participant in an employees' trust exempt under section 
165(a) of the Internal Revenue Code of 1989. See Rev. Rul. 55 — 298, 
page 894. 

REGULATIUNS 118, SzcrloN 89. 22(b) (2) — 5: Em- 
ployees' annuities. 

Annuity benefits derived from a combination group terln life insur- 
ance and group annuity contract, the premiums on which were paid 
by the employer. See Rev. Rul. 55 — 198, page 266. 

'. . REGULATIONs 118, SEUTIoN 89, 22(b) (8)-1: Gifts Rev. Rul. 55 — 117 
and bequests. 

f. , (Also Sections 22(a), 113(a); Regulations 118, 
Sections 89. 22 (a) — 1, 89. 118 (a) (5) — 1. ) 

A partial distribution in kind, in accordance with the terms of a 
will, of trust principal which has appreciated in value, does not re- 
sult in taxable i~come. Lasts of such property to the beneficiary 
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for Federal income tax purposes will be the value of the property 
as of the date of death of the decedent as appraised for Federal 
estate tax purposes or the value as appraised at the optional valu- 
ation date for such purposes. 

Advice has been requested with respect to the treatment, for Federal 
income tax purposes, of 20 shares of stock to be distributed from the 
principal of a trust in accordance with the terms of a will which set 
up such trust. 

In the instant case a trust was formed. from the residue of an estate 
as provided in the will of. the decedent. The will directs that the net 
income of the trust be paid to the beneficiary until such beneficiary 
shall reach a specified age, at which time she is to receive one-fourth 
of the corpus or principal of the trust, as it is valued at that time. 'llie 
balance of the principal is to be retained in the trust and the net income 
therefrom distributed to the beneficiary for the next 5 years at which 
time the trust will terminate and the beneficiary will receive the re- 
rnaining trust principal. 

The will further provides that the trustees may', where they are re- 
quired to divide any property into shares or parts or to distribute the 
same, make such division or distribution in kind or in money, or partly 
in kind and partly in money, and to that end to allot specific securities 
or other property, real or personal, or an undivided interest therein, to 
any share or part. 

The beneficiary of the trust has now attained the specified age and 
is entitled to receive a one-fourth distribution of trust principal pres- 
ently valued at 60' dollars. The trustees propose to transfer to the 
beneficiary 20 shares of stock presently valued at 15m dollars, which 
shares had been included in the decedent's gross estate for Federal 
estate tax purposes at 7z dollars. 

Section 22(b) (3) of the Internal P~evenue Code of 1%9 provides 
that the value of property acquired by gift, bequest, devise, or inherit- 
ance shall not be included in gross income. 

AVhere certain securities had appreciated in value while in the hands 
of a testanientary trustee. the distribution of such securities in kind by 
the trustee at their fair market value in payment of a pecuniary 
legacy was held to have resulted in taxable income to the trust. See 
Sarah P. Suisn&ou v. l&'aton, 15 F. Supp. 113, alarmed 83 Fed. (2d) 
1019, certiorari denied, 299 U. S. 573; EVilliam, E. keenan Jr. et al 
'J'ru8tee v. Comm~'ssioner, 114 Fed. (od) 217. In these cases the 
transfer of securities in satisfaction of the pecuniary legacy was con- 
sidered to constitute a sale or exchange wliereby the trustee realized 
a gain on the disposition of the securities. 

~The proposed distribution in tlie instant case, however, is not in 
satisfaction of an obligation of the trust for a definite amount of ca» 
or equivalent value in securities, but is rather in the nature of a partial 
distribution of a share of the trust principal. Accordingly, there i& 

no sale or exchange involved. See O. D. 667, C. B. 3, 52 (1920). 
In view of the above, it is held tliat neither the trustees nor the 

beneficiary will realize t~axable income by the distribution and receipt 
of the stock. 

For Federal income tax purposes the basis of the stock to the bene. 
ficiary will be the value of the property as of the date of death of t» 
decedent as appraised for Federal estate tax purposes or the value» 
appraised at the optional valuation date for such purposes. 
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QEGvLKTIQNs 118, SECTION 89. 22 (b) (8) — 1: Gifts Rev. Rul. 55 — 814 
and bequests. 

Certain awards specided below, administered by the American 
Chemical Society, are gifts, made in recognition of past achievements 
or present abilities, and the amounts of such awards are excludable 
from the gross income of the recipients under section 22 (b) (3) of the 
Internal Revenue Code of 1939. 

The American Chemical Society annually administers a number of 
awards, shown below, for scientific achievement in various fields of 
chemistry research: 

American Chemical Society Award for Nuclear Applications in 
Chemistry; 

American Chemical Society A. ward in Pure Chemistry; 
Beckman Award in Chemical Instrumentation; 
Borden Award in the Chemistry of Milk; 
Fisher Award in Analytical Chemistry; 
Fritzche Award; 
Garvan Medal (Gold Medal); 
IpatieQ Prize; 
The Kendall Company Award in Colloid Chemistry; 
Eli Lilly and Company Award in Biological Chemistry; 
Charles Lathrop Parsons Award; 
Paul-Lewis Laboratories Award in Enzyme Chemistry; 
Precision Scientific Company Award in Petroleum Chemistry; 
Priestly Medal (Gold Medal); 
Scientific Apparatus Makers Award in Chemical Education. 

Most of the awards consist of cash together with an allo~ance for 
traveling expenses to the nieeting at which the awards are presented. 
Two awards are granted not oftener than once in every three years. 
The awards are non-competitive, the primary requisite for the awards 
being that the recipients must have done outstanding work in, or 
have made an outstanding contribution to, the particular field of 
chemistry for which the award is designated. In some of the awards, 
the only other requirements are residency in the United States or 
Canada, and certain age limitations. No substantial future services 
are required of the recipients as a condition to receiving the awards. 
A candidate for an award may be nominated by any member of the 
Society, a canvassing committee for award nominations operates to 
assure that no outstanding candidate is overlooked, and a committee of 
experts in the field of each award selects the recipient. 

Section 22(b) (8) of the Internal Revenue Code of 1939 provides, in 
part, that the value of property acquired by gift shall be excluded from 
gross income. A gift is generally defined for Federal income tax 
purposes as a transfer of property from one person to another, for 
which transfer there is no consideration or compensation. If there is 
consideration, a valid gift is not eQ'ected. 

Since the recipients of the above-described awards are selected by 
an award committee without any action on the recipients' part, the 
nominations made by any member of the Society are an aid to the 
committee and are not acceptances in behalf of. a recipient of an o8er 
to participate in a contest. The awards are made "in recognition of 
past achievements or present abilities, " and are, therefore, within the 
class of tax-free gifts referred to in Leroy O'. Robertson v. United 
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States, 648 U. S. 711, Ct. D. 1746, C. D. 1952 — 2, 66. See also Revenue 
Ruling 54 — 110, C. 8. 1954 — 1, 28, w~ith respect to a Pulitzer prize award 
for distinguished editorial writing. 

Accordingly, it is held that the foregoing cash awards administered 
by the A. merican Cliemical Society are gifts, made in recognition of 
past achievements or present abilities, and the amounts of such awards 
are excludable from the gross income of the recipients under section 
22(b) (3) ot the International Revenue Code of 1969. 

REGULATIONS 118, SKGTIQN 89. 22(b) (6)-1: Gifts Rev. Rul. 55-660 
and bequests. 

The A. cts approved December 17, 1919, 41 Stat. , '367, as amended, 10 
U. S. C. 90oo, and. June 4, 1920, 41 Stat. 812, at page 824, as amended, 
64 U. S. C. 948, respectively, provide, in general, for gratuitous pay- 
nients to widows, children, or other dependent relatives of oificers and 
enlisted members of the regular Army and regular Xavy (including 
the regular Marine Corps) who die while on active duty. It is pro- 
vided that such gratuity pavments will be equal to 6 months' pay 
at the rate received by such deceased members at the time of their 
death. Various other Acts have provided that the gratuity payments 
shall also be made to members of the Air Force and, under certain 
conditions, to members of the various reserve components of the Armed 
Ii orces of the United States who die v, hile on active duty. Held, the 
amounts paid gratuitously to the beneficiaries of a deceased otficer or 
enlisted member of the Armed Forces, under the conditions described 
herein, represent a gift by the United States and are, therefore, ex- 
cludable from the gross income of sucli beneficiaries under the provi- 
sions of section 22(b) (8) of the Internal Revenue Code of 1989. 

RKGm, wrioNs 118, SzcrroN 89. 22(b) (8) — 1: Gifts 
and bequests. 

Amounts received by a retired niinister or rabbi. See Rev. Rul. 
55-422, page 14. 

RKGunAYroNs 118, SrcrioN 89. 22(b) (4) — 1: Inter- 
est upon State obligations. 

(Also Section 22(a); Regulations 118, Section 
89. 22 (a) — 4. ) 

Rev. Rul, 55-73 

Secondary or "Class B" interest coupons which are detaclied and 
retained bv brokers of certaiu niunicipal bonds are considered to be 
the brokers' coiumission and do not represent "interest" as that 
term is generally used. The fair market value of such coupons is 
includible in gross income of the broker when received. Any gain 
realized bv the brol-er from the sale of the coupons prior to maturity 
constitutes ordinary income. Any payments received by the broker 
from the municipality upon niaturity of the coupons in excess of 
such fair market value previously reported constitute ordinary 
lncolne. 

Advice has been requested whether the proceeds, received by brokers 
of municipal bonds, of a secondary or "Class B" interest coupon, which 
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is attached to certain municipal bonds handled by such brokers, are 
excludable from gross income under section 22(b) (4) of the Internal 
Revenue Code of 1%9. 

Certain municipal bonds are now issued with two series of coupons 
attached. "Class A" coupons are sold with the bonds. "Class B" 
coupons, having an early maturity date, are detached and retained by 
the brokers. The "B" coupons may be sold at a discount to banks, 
individuals or other brokers. 

As in the orthodox one-coupon series bonds, brokers place bicls with 
the issuing authority on the basis of total interest cost over the life of 
the issue. One-coupon series bonds are usually sold at a premium 
which represents the brokers commission. The tv. o coupon series 
bonds are sold at par, but at a reduced interest rate. The over-all 
interest cost to the municipality v ould be the same for both types of 
bonds. Similarly, the net yield to the investor would be the same. 

Encamp?e. For purposes of illustration assume that a municipality 
has for issue one-coupon bonds of $1, 000 par value bearing interest at 
3 percent maturing 10 years from the date of issue. 

The interest rate on a comparable two-coupon bond would be 2. 8 
percent on the "A" coupons and . 2 percent on the "B" coupons matur- 
ing 1 year from date of issue. 

One Coupon 
Bond 

Two Conpon 
Bond 

Par value 
Premium representing brokers commission 

Investors cost 
Brokers Commission 

"Bu coupons 
Interest cost to municipality for life of bonds 

"A" coupons "B" coupons 

Total interest cost 
Net yield to investor for lil'e of bonds 

Interest on bond 
Less: Bond premium amortization 

Net yield 

$1000. 
20. 

$1020. 

$20. 

$300. 

$300. 

$300. 
20. 

$280. 

$1000. 

$1000. 

$20. 

$280. 
20. 

$300. 

$280. 

$280. 

Section 22(b) (4) of the Code provides generally that interest on 
obligations of a State, Territory, or any political subdivision thereof, 
or the District of Columbia is exempt from income tax. 

The usual import of the term "interest" is the amount which one 
has contracted to pay for the use of borrowed money. Old Colony 
??ai?road Co. v. Commissioner, 284 U. S. 552, Ct. D. 456, C. B. XI — 1, 
274 (1M2). 

A situation similar to that under consideration here is present in the 
case of H. Gates I'?oyd v. Commissioner, 154 Fed. (2d) 042, certiorari 
denied, 829 U. S. 717. There, a syndicate would purchas~e old out- 
standing bonds, exchange them for new refunding bonds with "A" 
and "B" coupons attached, detach the "B" coupons, sell the bonds 
With "A" coupons attached to investors and sell the "B" coupons to 
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a bank at a discount. In holding the proceeds from the "B" coupons 
to be taxable, the court said in part: 

finally, the Syndicate's money was invested in the City bonds for but an in- 
definite, short period of time in "an almost simultaneous" operation through 
which the Syndicate bought and held the new refunding bonds, detached the 
8 coupons and then sold both the bonds and coupons to difTerent purchasers. 
Obviously, the Syndicate could not have, simultaneously, a return of its capital 
investment and compensation for the use of such money. Consequently, we 
cannot conclude logically that the Syndicate received the $647, 6 0. 68 as "interest" 
on the new City bonds. 

A'ith respect to the question whether the payment to the taxpayer 
for services rendered in tax-free bonds, instead of cash money, ren- 
dered the income thus received, exempt from taxation, the court, in 
the case of J'oseph G. 17itner v. Letterer, 68 Fed. (M) 877, said in part: 

if the fax was assessed, not upon the medium of payment, but upon 
income from wages or salary, it follows as a matter of law that the tax was 
legal. The income of the appellant was taxable and this could not be rendered 
nontaxable by being paid with tax-free bonds. 

Section 89. 22(a)-4 of regulations 118 provides in part as follows: 

Notes or other evidences of indebtedness received in payment for services 
constitute income to the amount of their fair market value. 

Under the long established position of the Internal Pe|venue Service 
notes and other evidences of indebtedness received in payment for 
services are includible in gross income to the extent of their fair market, 
(discounted) value. 

In view of the above, it is held that the fair market value of the so- 
called "B" coupons should be included in the gross income of tbe 
broker for the taxable year in which such coupons are received. Any 
gain realized by the broker from the sale of the coupons prior to 
maturity constitutes ordinary income and is includible in gross in- 
come when received. Any payments received by the broker from the 
municipality upon maturity of the coupons in excess of such fair 
market value previously reported constitute ordinary income. 

Hev. Pvtll. 55 — 75 Hzol narloNs 118, SzcTrox 99. o'~ (b) (4) — 1: Inter- 
est upon State obligations. 

The Mackinac Bridge A. uthority, Lansing, Michigan, was created 
as a, body corporate and an agency and instrumentality of the State of 
Michigan by Act No. 21 of the Public Acts of 1950. By Act No. 914 
of the Public Arts of 19M, as amended by Act No. 141 of the Public 
Acts of 1953, the Authority is authorized and empowered. to con. 
struct and operate a bridge extending from the Upper Peninsula to t"e 
Lower Peninsula of Michigan, with the necessary facilities appurte- 
nant thereto. The Authority is empowered to issue revenue bonds~ 

payable solely from revenues derived from ownership and. operation 
of the bridge, and to fix, revise, impose and collect tolls, fees, rents 
and charges ~and to enter into contracts for the use of the bridge 
services and facilities so as to make such revenues generally su+ 
cient at, all times to pay all operating, repair and maintenance ex- 

penses except to the extent that such expenses may be in whole or in 

part, cared for by the State IIighway Department, to pay principal 
and interest on the bonds. Iield, the Mackinac Bridge Authority of. 
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Lansing, Michigan, is a political subdivision within the meaning of 
section 22(b) (4) of the Internal Revenue Code of 108. Accordingly, 
interest on the bonds issued by such Authority is exempt from Federal 
income tax. See Commissioner v. Estate of Alexander J. 8hamberg, 
144 Fed. (2d) 998, Ct. D. 1648, C. B. 1045, 885, certiorari denied, 828 
U. S. 792; and Commissioner v. Estate of Caroline White, 144 I&'ed. 

'(2d) 1019, Ct. D. 1647, C. B. 1045, 65, certiorari deniecl, 828 U. S. 702. 

REGULATIONS 118, SrcxloN 80. 22 (b) (4) — 1: Inter- Rev. Rul. 55 — 76 
est upon State obligations. 

The Maine Turnpike Authority is a bocly corporate and politic cre- 
ated by an act of the Legislature of the State of Maine, Chapter 69 
of the Private and Special Laws of 1941. Pursuant to the above Act, 
as subsequently amended, the Authority is authorized and empowered 
to construct, maintain and operate, in integral operating units, a turn- 
pike, together with all connecting tunnels, bridges, approaches, over- 
passes and underpasses necessary to provide an all-weather highway 
between the southwestern and northeastern sections of the State of 
Maine, and to issue turnpike revenue bonds, payable solely from tolls, 
to pay the cost of such construction. The Authority is also empowered 
to acquire by purchase, or by condemnation, in order to insure im- 
mediate possession, such lands, rights, easements, franchises and other 
property as it may deem necessary to the construction of the turnpike. 
Held, the Maine Turnpike Authority is a political subclivision within 
the meaning of section 22(b) (4) of the Internal Revenue Code of 
1989. Accordingly, interest on bonds issued by such Authority is 
exempt from Federal income tax. See Commissioner v. Estate of 
Alezander J. Ehamberg, 144 Fed. (2d) 908, Ct. D. 1648, C. B. 1045, 
885, certiorari denied, 828 U. S. 792; Commissioner v. Estate of Caro- 
line White, 144 Fed. (2d) 1010, Ct. D. 1647& C. B. 1045, 65, certiorari 
denied, 828 U. S. 792. 

REGULATroNs 118, SreGTIQN 89. 22(b) (4)-1: Interest 
upon State obligations. 

Taxability of interest on bonds or notes issued by the Genesee Val- 
ley Regional Market Authority set up by the Legislature of the State 
of Ne!v York pursuant to Chapter 420, 1951 Laws of New York ef- 
fective March 81, 1951. See Rev. Rul. 55 — 150, page 14. 

REGULATIQNs 118, SEcTIoN 89. 22 (b) (15) — 1: Pay- Rev. Rul. 55 — 47 
ments to encourage exploration, development, 
and mining for defense purposes. 

(Also Section 28 (m), Section 89. 28 (m) — 1. ) 
Haulage allowances granted by the Atomic Energy Commission 

for the transportation of uranium ore from the mine to the custom 
mill or purchase depot, to the extent that costs thereof do not ex- 
ceed the allowance, are not considered in arriving at the repre- 
sentative market or field price of the ore for percentage depletion 
purposes. However, where the costs do exceed the allowance, the 
excess must be used to reduce such representative market or field 
price. 
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Development allowances, which are not handled as loans or grants 
specifically niade or arran ed for before exploration and develop- 
ment worl- is undertal-en, are taxable in the year of receipt and, 
since they are based on production, are depletable. 

Advice has been requested (I) whether haulage allowances granted 
by the Atomic Energy Commission for the transportation of uranium 
ore from the mine to the custom mill or purchase depot should be 
taken into consideration in arriving at the representative market or 
field price for percentage depletion purposes, and (2) whether de- 
veloprnent allowances, iv~hich are not handled as loans or grants, but 
are paid on a unit basis as ores are delivered to purchase depots, con- 
stitute an addition to gross income and are subject to depletion. 

The Atomic L4'nergy Commission pays a fixed price for all ore pro- 
duced ivithin a hundred miles of. the purchase depot plus an additional 
haulage allowance to cover transportation to the depot rather than 
pay a fixed price for ore at the purchase depot or custom mill. The 
Commission is the only purchaser of uranium ore and it sets a price 
for the ore with a view to treating alike all producers within one 
hundred miles of the purchase depot. 

i$Vhere a haulage al]owance is sufficient to cover transportation costs 
the depletable gross income for uranium prochicers is the Atomic 
I4:nergy Commission's purchase price paid for the ore without ad- 
ditioii of the haulage allowance, and the net income for the percentage 
depletion limitation is that purchase price, less mine operating costs. 
If the haulage allowance exceeds the haulage cost, the pro6t is or- 
dinary inconie from an activity other than mining. &Vhere0 however, 
the haulage cosis exceed the allowance, such excess must bs used to 
reduce the depletable gross income. 

These results are illustrated below, (1) where transportation costs 
exceed allowances2 and (9) where allowances exceed costs: 

Taxable net income $18, 250 

Depletion computation — 114(b) (4) 

(1) 
Pales income (AKC prices, premium and bonuses) $50, 000 
"Other income" (AEC haulage allowances) 10 000 

Total gross income $60, 000 
Mine operating costs $20, 000 
Actual haulage costs 15, 000 

35, 000 

Net income before depletion $25 000 
Allowable depletion (see computation) 6 750 

(2) 
$50, 000 

10, 000 

$60, 000 
$20, 000 

8, 000 
28, OOO 

002, 000 
7, 500 

$24, 500 

Pales income from mineral 
Income from haulage 
Cost of haulage 

$10, 000 
157 000 

$50, 000 $5o, ooo 
$10, 000 

8, 000 

Excess of cost over income 

Depletable gross income 
Operating costs 

Net, income from property 
50% of net income 
15% of gross income (allowable) 

5, 000 

$45, 000 
20, 000 

$25, 000 
12, 500 
6, 750 

0 

050, 000 
20, OOO 

000, 000 

15, 000 
7, 500 
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In view of the above, it is held that haulage allowances granted 
by the Atomic Energy Commission for the transportation of »ranium 
ore from the mine to the custom mill or purchase depot, to the extent 
that costs thereof do not exceed thc allowance, are not to be taken into 
consideration in arriving at the representative market or field price 
of. the ore for percentage depletion purposes. However, where the 
costs do exceed the allowance, the excess lnust be used to reduce such 
representative market or field price. 

AVith respect to the issue of development allowances, section 
22(b) (15) of the Internal Revenue Code of 1M9 provides for the 
exclusion from gross income of certain amounts received for the e»- 
rouragement of exploration, development, or mining of critical and 
strate~gic minerals or metals. 

' 

Section 89. 22(b) (15) — 1 of Regulations 118 provides in part that 
section 22(b) (15) of the Code is "applicable only to amounts (1) 
which are paid to a taxpayer (i) by the United States or by an agency 
or instrumentality of the United States; (ii) as a grant, gift, bounty, 
bonus, premium, incentive, subsidy, loan, or advance; (iii) for the 
ercouragement of exploration for, or development or mining of, a 
critical and strategic mineral or metal& and (iv) pursuant to or in 
connection with an undertaking by the taxpayer to explore for, or 
develop or produce, such mineral or metal and to expend or use any 
amounts so received. for the purpose and in accordance with the terms 
ard conditions upon which such amounts are paid, which undertaking 
has been approved by the United States or by an agency or instru- 
mentality of the United States. ~ * *. " 

Development allowances here considered are consistently made on 
a unit basis as the ores are delivered. to the purchase depots. They 
are not, handled as loans or grants specifically made or arranged for 
before the exploration and development work is undertaken as pro- 
vided for in section 22(b) (15) of the Code. Accordingly, it is held 
that development allowances, v hich are not handled as loans or grants, 
are taxable in the year of receipt and& since they are based on pro- 
duction& are depletable, 

(Also Section 1621& Regulations 120, 
Section 406. 207. ) 

Rcv. Rul. 55 — 88 

Treatment for Federal income tax purposes of retired pay re- 
ceived by a ~ember of the "uniformed services" of the United States 
retired prior to Cctober 1, 1949 who elected under the provisions of 
the Career Compensation Act of 1949, 09 Stat. 802, to receive retired 
pay computed under the methods provided by such Act. 

I. T. 4017, C. B. 19o0 — 2, 12, amplified. 

Further questions have been presented u ith respect to the treatment, 
for Federal income tax purposes of retired pay received. by retired 
members of the "uniformed services" under the provisions of the Ca- 
reer Compen ation Act of 1949, 68 Stat. 802. Advice has also been re- 
quested relative to the withholding of tax under section 1622 of the In- 
ternal Revenue Code of 1989 from such retirement payments. 

Section 22(b) of the Internal Revenue Code of 1989 relating to ex- 
clusions from gross income provides in part as follows: 

(5) Coitp nvsxrrox ron rzzuarss oa srcKNzss. — * " ~ amounts re- 
ceived as a pension, annuity, or si!nilar allowance for personal injuries or 
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sickness resulting from active service in the Armed Forces of anv country; 

Section 402 of the Career Compensation Act of 1949, supra, sets 
forth the requirements to qualify for disability retirement pay. Un- 
der this section it is necessary that the percentage of disabrlity in ac- 
cordance with the Veterans Administration rating schedule be 30 per- 
cent or more to entitle a member or members to disability retirement 
pay unless he has at least 20 years of active service in which case the 
percentage of disability may be less than 30 percent. Where the mem- 
ber has completed less than 8 years of active service he shall not be eli- 
gible for any disability retirement pay regardless of percentage of 
disability except when the disability results from an injury not the re- 
sult of intentional misconduct or [willful] neglect of such member 
or was the proximate result of the performance of active duty. 

Section 402 (h) of the Act reads as follows: 
That part of the disability retirement pay computed on the basis of years of 

active service which is in excess of the disability retirement pay that a member 
would receive if such disability pay were computed on the basis of percentage of 
disability shall not be deemed to be a pension, annuity, or similar allowance for 
personal injuries or sickness resulting from active service in the armed service 
in the armed forces of any country within the meaning of section 22(b) (5) of 
the Internal Revenue Code, as amended. 

Section 411 of the Career Compensation Act, supra, provides sub- 
stantially that pursuant to such regulations as the President may pre- 
scribe certain members or former members of the uniformed services 
retired prior to October 1, 1949 for physical disability and. who are 
now receiving or are entitled to receive retirement pay for physical 
disability may elect, within the 5 year period following October 1, 
1949, 

(A) To qualify for disability retirement pay under the provisions of this Act 
and, dependent on his qualification, shall be entitled to receive either the dis- 
ability retirement pay or the disability severance pay prescribed in this title; 

or 
(8) To receive retired pay or retirement pay computed by one of the two 

methods contained in section 511 of the Act: 
A member or former member of the uniformed services retired for 

physical disability prior to October 1, 1949, who elects to have his re- 
tired pay or retirement pay computed by one of the two methods con- 
tained in section 511 of the Act may receive —" (a) the monthly retired 
pay, retainer pay, or equivalent pay in the amount authorized for such 
menabers and former members by provisions of law in effect on the day 
immediately preceding the day of enactment of this Act, 
or (b) monthly retired pay, retirement pay, retainer pay, or equivalent 

ay equal to 21/2 per centum of the monthly basic pay of the highest 
ederally recognized rank, grade or rating whether under a permanent 

or temporary appointment, satisfactorily held, by such member or 
former member as determined by the Secretary concerned and which 
such member, former member, or person ~ould be entitled to receive 
if serving on active duty in such rank, grade, or rating, multiplied by 
the number of years of active service creditable to him. " 

The questions presented are set forth below: IReference to "the 
Act" means the Career Compensation Act of 1949, 8upra, ] 

1. )Vill a member heretofore ret red for physical disability who elects to have 
his retired pay computed in accordance with one of the two methods set out ia 
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section 511 of the Act be liable for Federal income taxes with respect to any part 
of such retired pay? 

Assume that a member who was previously retired for disability re- 
sulting from active service elects to have his retired pay computed in 
accordance with one of the two methods set out in section 511 of the 
Act: 

(a) If he elects to have his disability retired pay computed in the 
amount authorized therefor by provisions of law which were in elrect 
prior to October 12, 1940, the pay is exempt under the provisions of 
section 22(b) (5) of the Co«le. 

(b) If he elects to have his disability retirement pay computed on 
the basis of years of active service, it will, under the provisions of 
section 402(h) of the A«t, be exempt under section 22(b) (5) of the 
Code to the extent that it does riot exceed the disability retired pay 
that he would have received if such pay were computed solely on the 
basis of disability. The exemption granted by section 22(b) (5) of 
the Code does not applv to that part of the disability pay computed on 
the basis of years of active service which is in excess of the pay that he 
would receive if it were colnputed solely on the basis of percentage of 
disability. 

2. Will a taxable portion of a lump sum received under an election retroactive 
to October 1, 1949, be taxable in (a) the year it is made, (b) the year when the 
lump sum is received, or (c) should it be allocated to the prior year or years 
for which paid? 

Section 42 of the Code provides in part that all items of gross in- 
come shall be reported for the taxable year in which received by the 
taxpayer unless under the methods of accounting permitted by section 
41 of the Code any such amounts are to be properly accounted for as 
of a di)ierent period. Ina. smuch as a member or a former member 
would not have a legal right to the additional income prior to his 
election the taxable portion of the lump sum payment should. be in- 
cluded in his gross income for the year in which it is received if he is 
on the cash basis and in the year of election if he is on the accrual basis. 

8. Will an election retroactive to October 1, 1949 for the purpose ot' changin 
computation of disability retirement pay or the retired or retainer pay, be also 
retroactive so as to change the taxable status of such pay? [I or example: A 
who was retired prior to October 1, 1949, for physical disability has been re- 
ceiving $550 a month nontaxable retired pay. On October 1, 1958 he elects to 
qualify for disability retirement pay and on the basis of 30 years of active duty is 
entitled to $716. 06 a month (2&/s percent times $954. 75 basic pay under the Act 
times 80) disability retirement pay. His percentage of disability at the time of 
his retirement in accordance with Veterans Administration rating schedule is 
determined as 80 percent. I. 'nder section 402(h) of the Act $286. 48 of A's dis- 
ability retirement pay would be excluded from gross income ($954. 75 tixues 80 
percent) and $429. 63 a month would be included as part of his gross income. A 
would receive a lump sum payment in 1958 of $7, 970. 88 representing 48 times the 
difference between his previous pay of $550 and his newly determined pay of 
$716. 06 a month. However, he has treated the $550 a month received for the 
4-year period as nontaxable income. If the taxable status of A's disability re- 
tirement pay is retroactively chan ed, he should have been entitled during the 
4-year period to an aggregate exclusion of only $18, 749. 64 whereas he actually 
excluded an aggregate of $26, 400. 00 from gross income during the 4-year period. ] 

The amount of exempt retirement pay ($550 per month) received 
by A under prior law for the period prior to the date of the election, 
October 1, 1953, w'as properly treated as exempt from Federal income 
tax under section 22(b) (5) of the Code and the exemption thereof 
will not be disturbed for the years or months prior to the election. 
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The amount of the new retirement pay ($716. 06 per month) received 
for periods subsequent to the date of the election is exempt to the 
extent that it does not exceed the "percentage of disability" pay 
($286. 48 per month), and the balance ($429. 68 per month) is sub)ect 
to tax in accordance with the provisions of section 402(h) of the Act. 
The extent to which the statutory increase in the retirement pay for 
tlie period prior to the date of the election, October 1, 19M, is taxable 
depends on the extent to which the new pay based on years of service 
exceeds (1) the "percentage of disability" pay or (2) the exempt pay 
received under prior law, whichever is greater. The latter item, since 
it is already exempt under a prior law, cannot be disregarded in 
making the comparison for the purpose of section 402(h) of the Act. 
Thus, in the case of A, since the exempt pay under prior law, $550, 
exceeds his "percentage of disability" pay, $286. 43, the difference of 
$166. 06 per month ($716. 06, new pay, minus $550, previously exempt 
pay) for 48 months (the period froin October 1, 1949, to October 1, 
1953), or $7, 970. 88 ($166. 06 times 48), the entire amount of the lump 
sum payment is taxable in 1958 when received. However, had the 
exempt "percentage of disability" pay exceeded the exempt pay re- 
ceived under a prior law it is the proper amount to be compared with 
the new pay in determining the limitation applicable under section 
402 (h) of the Act to the retroactive pay received for the period prior 
to'the election a. s well as for the periods subsequent to the election. 

4. The Act of May 27, 1944, 58 Stat. 280, authorizes a member entitled to re- 
ceive retirement pay for military service to waive as much of such retirement 
as he may be entitled to receive as a pension or compensation under laws ad- 
ministered by the Veterans Administration. See I. T. 8789, C. B. 1945, 61. Sup- 
pose in the case illustrated in question 8 A waived 890. 00 of his disability retire- 
ment pay in order to receive a pension in like amount from the Veterans Ad- 
ministration under the above-cited law. His rate of disability at the time of his 
retirement is determined at 80 percent. Will he under section 402(h) of the Act 
be required to report as his gross income for Federal income tax purposes 8429. 03 
or only 8889, 08') The 890 a month pension received from the Veterans Adminis- 
tration is, of course, nontaxable income. 

He will be required to report $429. 68 and may exclude from gross 
income the amount of $286. 43 as in the preceding case. There is no 
statutory basis for assuming that the waiver of $90 applies to the 
taxable item of $429. 68. A. further exemption from income tax must 
be supported by an express statutory provision. 

5. Section 402 of the Act provides that under certain circumstances members 
of the armed services shall be placed on the temporary disability retired list 
for a period of not longer than Ave years. Under subsection (d) thereof it 
is provided "That disability retirement pay of any member whose name is 
carried on the temporary disability retired list shall, for so long as his name 
is carried on such list, be not less than 50 per centum of the basic pay upon 
which the computation is based. " In a case where the rated disability is 30 
percent, and the member had no more than 20 years of service, is the difference 
between the 80 percent of basic pay and the 50 percent of basic pay included 
in ross income within the meaning of section 402(h) of the Act, or would the 
entire 50 percent received be excluded from gross income under section 22(b) 
(5) of the Code. 

Section 402(d) of the Act permits the member who is retired for 
disability resulting from active service to elect to receive, disability 
retirement pay computed either on the basis of years of service or on 
the basis of percentage of disability, provided that the resulting pay 
shall be not less than 50 per centum of the basic pay upon which the 
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computation is based. Where the pay computed on the method 
elected is less than the minimum 50 percent pay, the diA'erence repre- 
sents pay of the same character as the pay to which he is entitled 
under the method elected, i. e. , pay based on percentage of disability 
or pay based on years of service, as the case may be. 

If the former, the entire 50 percent pay received is excluded from 
gross income as exempt; if the latter, it is, under the provisions of 
section 402(h) of theAct, exempt under section 22(b) (5) of the Code 
to the extent that it does not exceed the disability retired pay that he 
would have received if such pay were computed solely on the basis of 
disability. Sec. I. T. 4017, C. B. 1950 — 2, 12. The exemption granted 
by section 22(b) (5) of the Code does not apply to that part of the dis- 
ability pay computed on the basis of years of active service which is 
in excess of the pay that he would receive if it were computed solely 
on the basis of percentage of disability. 

6. Further, continuin question 5, if the member had 24 years of service, 
which would give him 60 percent of basic pay, is the difference between the 60 
percent and 50 percent minimum the taxable part under section 402(h) of 
the Act, or is the entire difference between the 60 percent and the 30 percent, 
which is his rated disability, taxable? 

The entire difference between the 60 percent pay and the 80 percent 
pay, based on his rated disability, is taxable. See the last sentence 
in the answer to Question 5. 

7. Will the withholding of income tax be based upon the total amount of 
disability retirement pay of the retired member or only that part which ex- 
ceeds an amount computed on the basis of the member's percenta "e of dis- 
ability? 

Withholding will be required only on that part of the retirement 
pay which exceeds an amount computed on the basis of the member's 
percentage of disability. See section 402(h) of the Act of 1949, 
8upra, sections 1621(a) and 1622(a) of the Code and Regulations 120, 
section 406. 207 (a) (2) . 

8. How should the withholding tax be computed on lump sum payments in 
cases where a retroactive election is made? 

Withholding is required in the year in which the lump sum pay- 
ments are made and only on that part which is held to be includible 
in gross income. See section 402(h) of the Career Compensation Act 
of 1949, supra, and the answer to question 2. 

I. T. 4017, C. B. 1950 — 2, 12, amplified. 

Rev. Rul. 55-155 

A commissioned oZicer of the Armed Forces, retired for disability, 
who receives retired pay based on his length of service pursuant to 
the provisions of the Career Compensatian Act of 1949, 68 Stat. 802, 
87 U. S. C. 272, and also receives compensation on a daily basis 
for services performed as a civilian employee of the United States 
Government, and who elects under the provisions of section 212(a) 
of the Act of tune 80, 1982, 47 Stat. 882 at 406, 5 U. S. C. 59(a), 
to refund his retired pay and retain his civilian pay should exclude 
his net retired pay in the same proportion that his total retired pay 
is excludable under section 22(b) (5) of the Internal Revenue Code 
of 1939. However, the taxable portion of the recipient's total 
retired pay would be subject to withholding of income tax at source 
under section 1622 of the Code. 
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Advice has been requested regarding the method to be used in de- 
termining the amount of retired pay received by a commissioned 
officer of the Armed Forces which is excludable under the provisions 
ot section 22(b) (5) of the Internal Revenue Code of 1989, when he 
elects under the provisions of section 212(a) of. the Act of June 80, 
19M, 47 Stat. 882 at 406, 5 U. S. C. 59 (a), to refund a portion of his 
ietired pay in order to retain his pay as a civilian employee of the 
Utiited States Government for certain days of the year. 

The taxpayer, a commissioned officer, was retired from the United 
States Ariny on June 80 of the taxable year by reason of disability 
resulting from active service and pursuant to the Career Compensa- 
tion Act of 1949, 68 Stat. 802, 87 U. S. C. 272, he elected to receive 
retIred pay computed on the basis of his length of service. His 
annual retired pay is $9, 000. The portion of his retired pay 
atti Ib»table to his established disability and which is therefore ex- 
e&npt from inconie tax is $7, 200, or 80 percent. The remainder $1, 800, 
or 20 percent is taxable. During the remainder of the taxable year, 
after retirement, he was employed in a civilian capacity by the United 
States Government and was compensated on a daily basis ($50 per 
day). The following amounts were paid to the taxpayer for the year 
in question: 

U. S. Army (regular pay for 6 months) 
U. S. Army (retired pay for 6 months) 
Civilian Pay (50 days) 

Totals Taxable 

$8, 000 $8, OOO 

4, 500 900 
2, 500 2, 500 

Total rates of $15, 000 $11, 400 

Inasmuch as the compensation from retired pay and other Gov- 
ernment work amount to more than $8, 000 a year, the taxpayer made 
occasional refunds during the taxable year to the Treasurer of the 
United States, thus makin«, for the days worked, an election, as per- 
mitted by law, to retain his civilian pay. The total retired pay re- 

fundedd 

was $1, 250 ($25 per day for 50 days) . 
The authority for the $3, 000 limitation mentioned above is con- 

tained in section 212(a) of' the Act of June 80, 19M, supra, which 
provides in part that after June 80, 19M, no person holding a civilian 
office or position under tlie United States Government, or the municipal 
government of the District of Columbia, or under any corporation, 
the majority of the stock of which is oined by the United States& 
shall be entitled, during the period of such incumbency, to retired 
pay from the United States for or on account of services as a commis- 
sioned officer in any of the services mentioned in title 87 of the United 
States Code (ivhicli relates to the pay and allowances in the Army, 
Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public IIealth Service), at a rate in excess of an amount which when 
combined with the annual rate of compensation from such civilian 
office or position, niakes the total rate from both sources more than 
$8, 000; and when the retired pay amounts to or exceeds the rate of 
$8, 000 per annum such person shall be entitled to the pay of the 
civilian office or position or the retired pay, whichever he may elect. 

Under the facts in this case, it is held that a commissioned officer 
of the Armed Forces, retired for disability, who receives retired pay 
based on his length of service pursuant to the provisions of the Career 
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Compensation Act of 1040, supra, and also receives compensation on a 
daily basis for services performed as a civilian employee ot the United 
States Government, and who elects under the provisions of section 
212(a) of the Act. of June 80, 1982, supra, to refund his retired pay 
and retain his civilian pay, should exclude his net retired pay in the 
same proportion that his total retired pay is excludible under section 
22(b) (5) of the Code. Ilowever, the taxable portion of the recipient's 
total retired pay would be subject to vvithliolding of income tax at 
source under section 1622 of the Code. 

Thus, in the instant case, since 80 percent of the retired pay for 
the yea~r is exempt from income tax because it is received by reason 
of physical disability then 80 percent of the net retired pay (i. e. , the 
total retired pay less the amount refunded to the Treasurer) is also 
exempt from income tax. A computation indicating the exempt and 
taxable amounts of the retired pay is shown below: 

Exempt Taxable 
Total retired pay. . . . . . $4, 500 $8, 600 $900 
Less: Total amount re- 

f unded. . . . . . . . . . . . . 1, 250 1, 000 (80~g) 250 (20~0) 

Net amouiit of retired 
pay. . . . . . . . . . . . . . . . $8, 250 $2, 600 $650 

Hence, $2, 600 of the net retired pay' of $8, 250 is exempt from 
Federal income tax. 

Amounts received because of personal injuries. See Rev. Rul. 55- 
881, page 271. 

SECTION 22 (c) . — GROSS INCOME: INVENTORIES 

REocL~TzoNs 118, SEcTION 80. 22 (c) — 2: Valuation 
of inventories. 

Use of retail value of merchandise in valuation of inventories. See 
Rev. Rul. 55 — 285, page 60. 

SECTION 22 (d) . — GROSS INCOME 

REutiL. ~TzoNs 118, SEcrzoN 80. 22(d)-1: Last-in Rev. Rul. 55 — 220 
first- out inventories, 

Revenue Puling 54-63, C. B. 1954 — 1, Ss, is modified in view of the 
discontinuance of the publication of variety store inventory price 
indexes by the Bureau of Labor Statistics. 

Revenue Ruling 54 — 68, C. B. 1954 — 1, 88, and Revenue Ruling 54-145, 
C B. 1054 — 1, 88, set forth inventory price indexes for June, 1958, and 
December~ 1058I respectively, and data in connection therewith, pub- 
lished by the Bureau of La~bor Statistics for use by variety stores 
employing the retail and elective inventory methods. It also pre- 

364050' — 50 — 17 
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scribed the conditions under which the use of such indexes would be 
acceptable, under section 22 (d) of the Internal Revenue Code of 1989, 
in the filing of Federal income tax returns. Thereafter, industry 
sponsors having terminated arrangements for the preparation by the 
Bureau of Labor Statistics of the variety store inventory price indexes, 
publication by that Bureau of. such indexes was discontinued, as an- 
nounced in I. R. B. 1954 — 81, 20. 

The fifth paragraph of revenue Ruling 54-68, supra, provides as 
follows: 

The use of such indexes published by the Bureau of Labor Statistics is not 
mandatory; indexes may be prepared by an individual taxpayer based upon bis 
own data on prices and inventory quantities, if adequate, and if proof is sub- 
mitted that sound statistical methods have been employed that assure reliable 
indexes, not only for the particular year in question, but for subsequent years. 
There may be no selective use of such indexes, however, combining the use of 
certain of the BLS indexes with respect to given departments and the use of 
other individual indexes with respect to other departments, except in the case 
cf food, candy, and tobacco departments. Neither will alternate use of BLS 
indexes and individual indexes in successive taxable years be permitted. 

However, publication by the Bureau of Labor Statistics of variety 
store inventory price indexes having been discontinued, variety store 
operators who had adopted such indexes in computing their invento- 
ries under the retail and elective inventory methods, will be permitted 
to use indexes prepared from their own data on prices and quantities, 
c. onsistent with such Bureau of Labor Statistics indexes, in computing 
inventories under those methods on subsequent dates for which such 
indexes have not been published by the Bureau of Labor Statistics. 
Revenue Ruling 54-68, supra, is modified accordingly. 

REGULATIQNs 118, SEcTIoN 89. 22 (d) -7: Involun- 
tary liquidation and replacement. 

Adjustment to be made in year of. liquidation for inventory re- 
placed. See Rev. Rul. 55 — 28, page 859. 

SECTION 22(e) . — GROSS INCOME: DISTRIBUTIONS 
B Y CORPORATIONS 

Ct. D. 17?4 

L INcoME TAX — DIsTBIBUTICNs BY CCRPCRATICNs — EFFEcT oN EARN 
INGs oR PRoFITB oF DIsTRIBUTIGNs IN ICIND — AMCUNT TAxABLE 
To STocKHCLDE«s — EARNINGs AND PRCI'ITs To BE CHARGED 
WPTH Cosr or PROPERTT DIsTRIBvTED IN IZIND WPIHovT RE- 
GARD To UNREALIzED APPREcIATICN IN VALUE. 

Where a parent corporation distributed stock of a subsidiary 
corporation to stockholders of the parent as dividends, and earnin S 
and profits of the parent, computed without regard to any apprecia- 
tion in value of the subsidiary's stock above adjusted cost basis on 
the parent's books, were sufiicient to cover the adjusted cost of the 
stock distribute&1 but were not sufficient to cover its fair market value 
at time of distribution, the distributed stock was taxable to the 
parent's stockholders as ordinary income to the full extent of its 
market value. 

(Also Sections 22(a), 115(j); Regulations 118, 
Sections 89. 22(a)-1, 89. 115(j)-1. ) 

INCOME rAxKS — INTK«NAL REVENUE CODE OF Ioao — DECISION OF COURT 
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2. DEclsICNs REvERsED. 
Decision of the United States Tax Court (T. C. M. jtpr. 3 1953) 

reversed. 

UNITED STATES COVET OF 24. PPEALS FOR THE SECOND CIRCVIT 

Commissioner of Internal Revenue, petitioner, v. It'annie IIirshon Trust, U/xt 
Charles IIirshon, )Palter IIirshon, and IIenry Siegbert, trustees, respondent 

petition for review by the Commissioner of Internal Revenue of a decision of the Tax 
Court Batting aside a ruling ot the Tax Court setting aside a ruling of the Commissioner 
deteruiining a deficiency in respondent's income taxes for the year 1947. Reversed. 

Before CLARK, HIvcKs, and HArI. AN, Circuit Judges 

[May 17, 1954] 
OPINION 

HARI. AN, Circuit Judge: The question raised by this petition is the extent to 
which the fair market value of a corporate distribution in kind is taxable to 
the shareholder-distributees as ordinary dividend income where the earnings 
and profits of the distributing corporation are sufficient to cover the adjusted 
cost of the property distributed but are insufficient to cover its full fair marl et 
value at the time of the distribution. 

In 1947, Southern Natural Gas Company (hereinafter called "Southern" ) dis- 
tributed as dividends to its shareholders (of whom Respondent was one) 
$2, 113, 722. 03 in cash and 1, 409, 162 shares of common stock of Southern Pro- 
duction Company, Inc. (hereinafter called "Southern Production" ), a wholly 
owned subsidiary of Southern. The Southern Production stock had an adjusted 
cost value on Southern's books of $3, 199, 950. Its fair market value at the 
time of distribution was $8, 983, 407, 75. Southern had earninVs or profits before 
these distributions amounting to $5, 674, 586. 32. The respondent taxpayer's pro- 
portion of these distributions amounted to $12, 680. 62, of which $2, 416. 87 repre- 
sented its share of the cash distribution and $10, 2(j3. 75 its share of the distribu- 
tion payable in Southern Production stock, taken at market value. 

In reporting these distributions in its federal income tax return for 1947, the 
taxpaver proceeded on the premise that the market value of the Southern Pro- 
duction stock was taxable to Southern's shareholders as dividend income only 
to the extent of Southern's earnings and profits, deterluined uithout regard to 
any appreciation in the value of Southern Productiou stock above its adjusted 
cost basis on Southern's books. The Commissioner, however, ruled that the 
Southern Production stock was taxable to Southern's shareholders as ordinary 
income to the full extent of its fair marut value at the time of receipt, and 
accordingly determined that the taxpayer had understated its income for 12A7. 
The Tax Court sustained the taxpayer's position, holding that the market value 
of Southern production stock in excess of Southern's earnings and profits, as 
computed on the basis of its adjusted cost on Southern's books, was applicable 
first to reduce the basis of the shareholders' Southern stock and beyoud that Ivas 
taxable as a capital gain as provided in section 115(d) . 

The controlling sections of the Internal Revenue Code are section 22 (a) and 
(e), 26 U. S. C. section 22, and section 115 (a), (b), (d) and (j), 26 U. S. C. 
eeett 11. «hi 1 tpett 2 petedt the dt 

2" 22. G 2 
"(a) General definition. 'Gross income' includes galit«, profits, and income derived 

from « ' «dividends, " « " or gains or profits and income derived from any source 
whatever, « 

"(e) D(atributicn by corporations. Distributions by corporations shall be taxable to 
the shareholders as provided in section 115 " 

SEcTIox 115. DIBTRIBU'I'IQNB Br CoaroRATions "(a) Definition of dividend. The term 'divi&lend' when used in this chapter « 
ineans any distribution made by a corporation to its shareholders, whether in money or in 
&i(bar ProPerty, (1) out of its earnings or profits aecumula'ted after February 28, 1918 «««2 

G(b) Source of distributions. For the purposes of this chapter every distribution 
ia made cut of earnings or profits to the extent thereof « 

"(d) Other d(str(but(one from capita/. If any distribution made by a corporation to its 
shareholders is not out of increase in value of prnperty accrued before March 1, 1918, and 
is not a dividend, then the amount of such distribution shall be applied against and reduce 
the adjusted basis of the stock provided in section 118, and if in excess of such basis, such «c«a shall be taxable in the same manner as a gain from the sale or exchange of 
prapariy 

"(j) Valutiare of dividend. If the whole or any part of a dividend is paid to a share- 
holder in any medium other than money the property received other than money shall be 
included in gross income at its fair market value at the time as of ivhich it becoinea incOme 
to the shareholder. " 
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The taxpayer's position is that the provisions of section 115(a), defining a 
dividend as any distribution made by a corporation "out of its earnings or profits 
accumulated after February 28, 1913, " also measure the extent to which a dis- 
tribution in kind is subject to dividend taxation in the hands of the shareholders, 
that is that the market value of the property distributed is not taxable as "divi- 
dend" income beyond the extent of the corporation's "earnings or profits, " any 
excess value being subject to a different kind of tax treatment as held by the 
Tax Court. 

More specifically, the taxpayer contend that after eliminating from Southern's 
"earnings or profits" the cash dividends of $2, 113, 722. 03, which are concededly 
taxable to Southern's shareholders as ordinary income to their full extent, the 
value of the Southern Production stock ($8, 983, 407. 75) is taxable as a dividend 
only to the extent of Southern's remaining "earnings and profits, " 
$3, 560, S64. 29. The remaining value of the Southern Production stock, 
$5, 422, 543. 46, it is contended, is subject to the other tax treatment indicated 
above. 

The Commissioner's position is that all that is excluded from individual in- 
come taxation under section 115 are distributions to shareholders which impair 
the capital of the distributing corporation. In essence his argument is that 
we should distinguish between the value of an asset in the hands of the corpora- 
tion for the purpose of determining surplus or capital impairment, and the value 
of the asset for tax purposes when distributed to the shareholders. In the first 
aspect, so the Commissioner argues, the value of the asset is its historical cost 
to the corporation, without regard to any subsequent appreciation in value; in 
the second aspect, the worth of the asset is its full market value at the time of 
receipt by the shareholders; and under the statute there is no necessary money 
correlation between these two sets of values. Therefore, it is contended, once 
it is shown that a distribution in kind has left the corporate capital intact, the 
distribution is "out of" the corporation's "earnings or profits, " and hence a divi- 
dencl under section 115(a), which under section 115(j) becomes taxable to the 
shareholders to the full extent of its market value at the time of receipt. 

More specificall, the Commissioner contends that Southern's earned surplus 
(5, 674, 586. 82) being greater than the total value ($5, 318, 672. 03) of the distrib- 
uted cash and Southern Production stock (at its adjusted cost to Southern), 
the entire distribution constituted a dividend, and as such the part represented 
by Southern Production stock, equally with the cash part, was taxable as ordi- 
nary income to the full extent of its fair market value, otz. , $8083, 407. 75. 

We are thus called upon to decide between these two opposing views of the 
taxing pattern established by section 115. The decisions of the Tax Court have 
fairly consistently supported the taxpayer's position. Estate of Godtey v. 
Comm'r, 19 T. C. , No. 124 (1053), relating to the identical distributions here in- 
volved, and upon which the decision below was based; Pauline du Pont Dean v. 
Comm'r, 9 T. C. 256 (1047); Estate of Acheson, 3 T, C. M. 1242 (1944); and in 
its result Beach Petroleum Corp. v. Comm'r, 5 T. C. M. 638 (1946). 

The cases in the Federal Courts, however, do not give us any clear signaL In 
Blnzcl v. Comm'r, 75 F. 2d 080 (2nd Cir. ), cert. denied 296 U. S. 579 (1935) 
[Ct. D. 1079, C. B. XV-1, 217 (1036) ], relied on by the Commissioner, it did not 
appear whether there was sufficient surplus to cover the full market value of 
the distribution in kind. Il there was, then that case did not reach the issue 
before us. If there was not, we would hesitate to accept the alternative basis 
for decision, namely, that the distributed property was acquired out of post-1918 
earnings or profits and retained that character upon distribution. See Paul, 
Selected Studies tn, Federal Taxation, 2d Series ( 103S), pp. 174-176; Mofioy, So« 
Tax Aspects of Corporate Distributions in Kind, 6 Tax L. Rev. 57, 74-76 (1050) 
For the same reason we find Comm'r v. Wakefield, 180 F. 2d 2SO (6th Cir. 1048)~ 
also cited by the Comnvissioner, not persuasive. The concurring opinion of 
Judge Whitaker in Guinness v. United States, 73 F. Supp. 119 (Ct. Claims 1947) is 
an acceptance of the Commissioner's position, but the decision of the majority 
went upon other grounds, based on facts not involved here. In Comm'r v, Ttvn&&" 

Estate, 141 F. 2d 625 (6th Cir. 1044), cited by the taxpayer, a dividend in kind 
was held not taxable as income to the stockholder, but there the cost of the pro p 
erty distributed was not covered by any earnings or profits (which had been 

exhausted by prior cash dividend distributions), and in etfect constituted s 
distribution of capitaL 

We also consider the legislative history of section 115, which has been referred 
to in the Respondent's brief, wholly unclear. Finally, we find tax lawyers, who 
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have written on the subject, on both sides of the question. Sce paul, Selected 
Studies, ete. , supra, 105-18;&, nnd Rauru, Diaidcndsin Kind: Their Taa& Aspects, 
Gg Harv. L. Rev. 503-000 (1050). 

We turn then to examine the provisions of the Internal Revemie Code them- 
selves. Section 22(a) defines "gross inconie" to include "dividends 
or gains or prohts nnd incon&e derived froni any source whatever. " No conten- 
tion is ninde here that the Southern Production stock constituted "income" to 
Southern's sharehohlers otherivise thnn as a "dividend. " Section 22(e) provides 
that corp&&rate dist&lb»lions nre taxable to the slmreholdcrs as provided in 
section 115. So fnr as here relevant, section 11, &(a) defines a disidcnd ns "any 
distribution made by a corporation to iis shnreholders, ish! th! r in»!oneg or in 
otlicr prope! t!r; (1) out of its earnings or piofits accumulated after February 
28, 1018 

Both parties here ngree with the premise of the Tnx Court in tlie Godley case, 
citin" G&»e&frE Ut! lit!cs d Oper afing Co. v. Hei&&ering, 296 U. S. 200 (1M5), 
[Ct. D, 1055, C. B. XV — 1, 211 (1MG) ], that under section 115& (a) unrenlized appre- 
ciation in corporate assets mny not be reckoned in "earnings or profits"; or, as 
the Commissioner puts it, in computing "earnings or profits" corporate assets 
are to be taken at historical cost. Cf. R. D. Aferrill Co. v. Commissioner, 4 T. C. 
95&5 (1&045), wherein the Tnx Court held that in determining to what extent a 
distribution made in tire stock of another corporation, which had depreciated 
in vnlue below its cost to the distributing corporation, reduced earniugs and 
profits nvnilable for later distributions, the earnings and profits of the distrib- 
uting corporation should be charged with the cost of the stock rather than merely 
its deprecinted value. The "capital impairment" statutes of some states permit 
unrealized appreciation to be calculated in determining corporate surplus avail- 
able for dividends [e. g. , sec. 58, N. Y. Stock Corp. Law, Randal/, v. Bailerg, 
288 N. Y. 280 (1042) ]. Other states, perhaps more in keeping with sound account- 
ing and business practice, do not periuit unrealized appreciation to be counted 
in computing corporate surplus, in determining which the corporate assets are to 
be reel-oned at their historical cost. K g. , Ill. Rev. Stats. 1051, C. 82, section 
41(c); Penn. Stats. , Tit. 15, sections 2852-701 A(1), 702 (Purdon 1MG). If the 
matter be still open under the General Utilities ease, sapra, we agree with the 
Tax Court's conclusion in this respect, and think it is this latter view v;hich 
Congress has adopted in section 115(a). 

To continue with section 115, section 115(b) entitled "Source of Distributions" 
states that "every distribution is made out of earnings or profits to the extent 
thereof * * *". Section 115(d), entitled "Other Distributions from Capital" 
provides that if "* s s any distribution " " " is not a dividend 
it shall be applied to reduce the basis of the shareholders' stock in the distribut- 
ing corporation, and any excess shall be taxable as a capital gain. And finally 
section 115(j) provides: "If tbe whole or any part of a dipidend is paid to a 
shareholder in any medium other than money the property received other than 
money sliall be included in gross income at f is fair market paine at the time as of 
ir&biol& it becomes income fo the shareholder. " 

As we see it, the real nub of the dispute bet&veen the taxpayer and the Com- 
missioner comes down to the question or whether, as the taxpayer contends, 
section 115(a) defining dividends as those corporate distributions which are 
made "out of earnings or profits, " also measures the amount of a distribution in 
kind which is subject to ordinary income taxation as a dividend under section 
115(j). The taxpayer's position is, in effect, that since under section 115(a) 
unrealized appreciation in the value of the property to be distributed is to be 
excluded in measuring the corporation's earnings or profits for the purpose of 
determining the extent to which the distribution is a dividend, lil-ewise un- 
realized appreciation should be excluded in determining how much of the 
distribution is subject to ordinary income taxation as a dividend. The taxpayer 
achieves what it claims to be the proper result by applying the amount of the 
earnings or profits of the corporation against the appreciated value of the dis- 
tributed property, and treating any excess in such value as a capital distribution 
rather than a dividend. 

We do not think that the taxpayer's position withstands analysis. Funda- 
mentally, it involves measuring a dividend distribution for taxation purposes 
lllfee tie fe thewy C g h dfi dedl ld d. 'll, e chafe 
' Italics, wherever used in this opini»n, have been supplied. 
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seen, in determining whether the distribution of an asset in kind is a dividend 
under section 115(a) the earnings and profits of the corporation are charged 
with the cost of the asset to be distributed, without regard to any unrealized 
appreciation in its value. Yet when it comes to determining the nature of tbe 
distribution from the point of view of its taxability the taxpayer would have 
us charge the same asset against the corporate earnings or prohts at its appre- 
ciated ratue. But surely the Nature of a distribution under section 115 is not 
so elusive. If a distribution is a dividend when declared by the corporation, 
it is difhcult to see how it can in part be somethrng else when received by the 
stockholders. Stated otherwise, if corporate earnings and profits are to be 
char@ed with the appreciated value of a distributed asset, we think they should 
also be credited with that value. But if that were done here the problem we 
have would disappear. It is only by measuring the extent of the dividend dif- 
ferently in the hands of the shareholders from the way in which section 115(a) 
requires it to be measured in the hands of the corporation, that the taxpayer 
has a case. 

No doubt Congress could have enacted two such different standards of 
measurement, but we do not think that it has done so, and we are left unper- 
suaded by the taxpayer's arguments to the contrary. We are referred to section 
115(b) which provides that "every distribution is made out of earnings or 
profits to the extent thereof. " But we think that all that this means is that 
any corporate distribution not made in the form of a dividend declaration is 
nonetheless to be regarded as such to the extent that it represents the earnings 
or profits of the corporation. 

The taxpayer also argued that section 115(d) prescribing capital gains 
treatment for any distribution which "is not out of increase in value of property 
accrued before March 1, 1918, and is stot a dividend, " embraces in that treatment 
the unrealized appreciation of a distribution in kind which exceeds the earnings 
or profits of the corporation before such distribution. However, we think that 
section 115(d), as its caption "Other Distributions from Capital" indicates, is 
rather designed to subject to capital gains taxation those distributions which 
have left the capital of the corporation impaired. And concededly these dis- 
tributions did not have that result. Indeed section 115(d) seems to us to 
support the position of the Commissioner rather than that of the taxpaver. 

The contention of the taxpayer encounters, we think, an insuperable ob- 
stacle in section 115(j) which requires a stockholder to include in his gross 
income the whole or any part of a dividend paid in property "at its full market 
value at the time as of which it becomes income to the shareholder. " No argu- 
ment is made that a dividend in kind does not become income to the shareholder 
until its value is realized by sale or other disposition. Cf. Ifesser v. Comm'r, 20 
T. C. , No. 81 (1953); Helms Bakeries v. Comm'r, 46 B. T. A. 808 (1942). All 
that the taxpayer argues is that this section was designed to settle merely 
the time at which a property dividend is to be valued for income tax purposes 
We cannot accept so limited a construction of section 115(j). Rather, we think 
that section 115(j) removes whatever doubt there might otherwise be that 
dividends in kind, as defined in section 115(a), are taxable as dividends to the 
full extent of their market value at the time of receipt by the shareholders. 

Finally, the taxpayer, conceding that the accounting practices underlying the 
Commissioner's position "may be impeccable, " argues that there is frequently a 
divergence between the tax laws and generally accepted business concepts 
That may be true, but where, as here, the statutory pattern of taxation and the 
language used to accomplish it are both in accord with sound accounting and 
business practices, such an argument furnishes no ground for reading the 
statute otherwise than it is written. The taxpaver's error, it seems to us, stems 
from attempting to tie the factors applicable to determining the nature of the 
distribution to its caluation. after its nature has been determined. The appre. 
ciated value of the Southern Production stock was not, nor was it required 
to be, a distribution "out of" Southern's ea. rnings or profits — it was simplv a 
distribution of that appreciation which was not a part of Southern's earning 
or profits or of its capital. 

We hold that the Southern Production stock was taxable to the respondent at 
its full market value at the time of receipt. 

Reversed. 
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'(Also Section 90(a), 115(j); Regulations 118, Ct. D. 1775 
Sections 89. 22(a) ] 89. ]]5(j) — ]. ) 

INCOME TAXES — INTERNAL REVENl:E CODE OE 1939 — DECISION OP COURT 

1. IivcoME TAx — DIsTRIRUTIGNs BY CGRPGRATIGNs — EFrEcT oN EARN- 
INGs oR PRGFITs oF DIsTBIBUTIGNs IN ICIND — AMGUNT TAKABLE 
To SToclcIIGLDERs — EABNINGs AND PRorITs To BE CHABQED 
wITH CosT oF PRGPERTY DIsTRIBUTED IN IwIND W'ITHGUT RE 
GARD To UNI'EALIEKD APPREOIATIGN Ilv VALUE. 

IVhere a parent corporation distributed stock of a subsidiarv 
corporation to stockholders of the parent as dividends, and earnings 
and profits of the parent, computed v, ithout regard to auy appreci;1- 
tion in value of the subsidiary's stock above adjusted cost basis on 
the parent's books, were sufficient to cover the adjusted cost of the 
stock distributed but were not sutficient to cover its fair marl-et value 
at time of distribution, the distributed stock was taxable to the 
parent's stockholders as ordinary inconie to the full extent of its 
Iuarl-et value. 
2. DECISION REVEI'SED. 

Decision of the United States Tax Court (19 T. C. 1082) reversed. 

UNITED STATES COUBT OF APPEALS FOR THE THIRD CIRCUIT 

Estate of Ida S. Godteg, deceased; Paul F. Goddey and John W. I'Gung, Jr. , eo- 
ezeeutors, respondents, v. Commissioner of Inte!'nal Iteventte, petitioner 

On petition for review of the decision of the Tax Court of the United States 

Before MARIS, EAIouvER, and STAIEY, Circuit Judges 

[slay 28, 1954] 

OPINION 

By STAIEY, Circuit Judge. The Commissioner petitions for review of a deci- 
sion of the Tax Court. 19 T. C. 1082 (1953). The facts were stipulated and 
were found accordingly. 1Ve mill attempt to state them generally so that this 
opinion does not become a welter of figures. 

Respondeuts' decedent held stock of the Southern Natural Gas Company. In 
1947 she and the other shareholders of the gas company received a distribution 
partly in cash and partly in property. The property consisted of shares of 
stock of the Southern Production Company, Inc. , which had been held by the gas 
company. Tbe production company stock had been acquired by the gas com- 
pany at a cost of $3, 199, 95!0. At the time of distribution, its fair market value 
was $8, 983, 407. 70. The total cash distribution by the gas company was $2, 113, - 
722. 03, making the total of the cash and property received by the shareholders 
$11, 097, 129. 78. At the time of distribution, the as company had available for 
dividends earnings or profits totaling $5, 674, 586. 32. The footnote contains a 
tabular account of the arithmetic of what happened. ' The decedent treated 
roughly half of what she received from the gas company as ordinary income for 
the vear 1947. The Commissioner's deficiency assessment held her total receipts 
from the gas company to be taxuble as ordinary income. Respondents were suc- 
cessful in the Tax Court, and the case comes here. 

I'orgetting for the moment the cash distribution, the case amounts to this, 
when reduced to its essentials. A corporation made a distribution in kind to its 
shareholders of property whose fair market value at the time of distribution 
sc d sits co t t tee cop tio sod ebs e c coed tee c p etioto i Ss 

eti ' s d p Si it bi f tibet Sii. 
deuds $5 6!4 586 2 

Distribution charged out by Souttdetvt 
Cash $1, 50 ppr share $2, 113, 72a 03 
Property $6. 375 per share cost 3, 109, 950. 00 

Total charged dtut by corporation per books $5, 313, 672. 03 
Distributions received by stockholders 

Cash $2, 113, 722. 03 
Property, at fair market value 8, 983, 407, i 5 

Total received by stockholders $11, 097, 129. 78 
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or profits available for dividends, when considered apart from the property'8 
appreciation in value. The earnings or profits were, however, sufficient to cover 
the cost to tile corporation of the property distributed. In order to decide the 
tax effect on the distributees, therefore, we must determine whether a distribu- 
tion in kind of appreciated property reduces the distributing corporation's earn- 
ings or profits by the fair market value of the property, without addition of the 
increment in value, as the Tax Court held, or whether it reduces earnings or 
profits only by the cost of the property. The two methods produce substantially 
different results. If earnings or profits, without addition of the increment 
caused by the appreciation in value, must be matched against the fair market 
value of the propertv, the distribution will be a dividend only to the extent of 
earnings or profits and the distributees will be taxed on that amount only, 
with the excess over earnings or profits going first to reduce the basis of the 
shares held by the distributees and any excess over basis being taxed as a capital 
gain under section 115(d). ' This was the Tax Court's view. On the other 
haud, if earnings or profits, again without addition of the increment in value, 
must be matched against the cost of the property, the entire distribution will be 
a dividend and the distributees will be taxed upon the full fair market value 
as ordinary income. 

The problem acquires its setting from the following provisions of the Internal 
Revenue Code. By section 22(a) "'Gross income' includes gains, profits, and 
income derived from s s s dividends. " s *"' But section 22(a) does not 
define a "dividend. " For that purpose, its subsection (e)' directs us to section 
115. Section 115(a) defines a dividend as a corporate distribution to its share- 
holders "out of its earnings or profits. s s *" Section 115(b) provides a 
conclusive statutory presumption to the effect that every corporate distribution 
is "out of earnings or profits to the extent thereof. s s *" Finally, section 
115(j) values a property dividend by providing that the property received 
"shall be included in gross income at its fair market value. s s *" ' 

The Tax Court said that the genesis of the problem was the Supreme Court's 
decision in General Utilities Co. v. Eelverinff, 296 U. S. 200 (1935). There Gen- 
eral Utilities distributed to its shareholders propertv that had appreciated in value 
over its cost to the corporation. The Court'held that General Utilities derived no 
taxable gain from the distribution. Because of procedural points involved and the 
sequence of the Commissioner's arguments before the Board of Tax fkppeals, the 
Fourth Circuit, and the Supreme Court, the scope of the holding of the General 
Utilities case is uncertain. ' There is no doubt, however, that the case has received 
judicial and administrative acceptance as standing for the proposition that a cor- 
poration does not realize income from the distribution of property which has ap. 
preciated in value over its cost. ' We will so accept it for purposes of discussion 
here. Construing the General Utilities case as stated above, the Tax Court held 

s "(d) OTHER DIsTRIBUTIUNs FRUM CAPITAL. "If any distribution made by a corporation to its shareholders is not out of increase in 
value of property accrued before March 1, 1918, and is not a dividend, then the amount 
of such distribution shall be applied against and reduce the adjusted basis of the stock 
provided in section 113, and if in excess of such basis, such excess shall be taxable in the 
same manner as a gain from the sale or exchange of propertv. s s s" 26 U. S. C. sec 
115(d) (1952) 

s 26 id. sec. 22(a). 
A "(e) DIBTRIBUTIQNs BY C0RPCRATIoNs. 
"Distributions by corporations shall be taxable to the shareholders as provided in section 

115. " 26 id. sec. 22(e)'. 
s "SEO. 115. DIsTRIBUTIoNs BY CDRPQRATIQNs — (a) DEPINITIUN OP DIvIDEND. "The term 'dividend' when used in this chapter s s s means any distribution made 

by a corporation to its shareholders, whether in money or in other property, (1) out cf 
its earnings or profits accumulated after February 28, 1913, or (2) out of the earnings or 

rofits of the taxable year (computed as of the close of the taxable vear without diminution 
y reason of any distributions made during the taxable year), without regard to the BIncunt 

of the earnings and profits at the time the distribution was made. " s ~ 
"(b) SUUROE UP DIsTRIBUTIUNs. 
"For the purposes of this chapter every distribution is made out of earnings or prcfit 

to the extent thereof, and from the most recently accumulated earnings or profits. " 
( j ) VALUA TIUN UP DIv IDEN D. "If the whole or any part of a dividend is paid to a shareholder in any medium other 

than money the property received other than money shall be included in gross IncoIB«t 
its fair market value at the time as of which it becomes income to the shareholder 
26 id. scc. 115(a), (b), and (j). ' Paul, Ascertainment oi "Earnings or Profits" for the Purpose of Determining Tsx 
ability of Corporate Distributions, bl Harv. L. Rev. 40, 55 — 57 (1937). I Commissioner of Internal Revenue v. Walccficlds 139 F. 2d 280 (C. fi, B, 1948); P)su 
Trust, 4 CCH T. C. M. 715 (1945), pet. for review diam'd, 154 F. 2d 101B (C, 8 9~ 

1946); Hanan, 8 CCH T. C, M. 670 (1944); Koshland, 2 CCH T. C. M. 972 (1948). 
also annotation in 7 A. L. R. 2d 750, 751 (1949). 
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that the so-called rule of that case should be applied in coinputing the amount 
of a corporation's earnings or profits available for dividends even where no 
question of the eKect on its taxable net income ivas iuvolved. ' Therefore, the 
appreciation in value of the property held aud distributed by the gas couipany 
here was not added io its earuings or profits. The r&. suit was that the distribu- 
tion of the cash and property ivas a dividend and, thus, taxable to the disi. ributees 
as ordinary income ouly to the extent of the oas company's caruings or profits. 

The Commissioner's contention was that carniiigs covered the cost of the 
prol&erty distributed and, tli"refore, the distribution wiis "out of earnings or 
profits" under 115(a) and was backed by earuings or profits eto the extent" 
of cost under 115(b). The distribution v;as. therefore, a "dividend. " Having 
been classified as a dividend under 115 ( a) and (b), 115 (j ) tlieu couies into opera- 
tion arid imposes a tax upon the di, iributees to the extent of tlie tlien fair 
roarl-et value of the property received. This iir. ummit v as rejected by the Tax 
Court because it was said to destroy what was thought to be the proper corrc! a- 
tion between taxability to tlie shareholder-distrilnitees and the effect upon stattt- 
tory earnings or profits of the corporation anil because it was thought that io 
allow the Commissioner's argument to prevail would be to allow him to do iu- 
directly ivhat the Court in General Ui. ilities ptwvented him from doing directly, 
i. e. , write up the earnings or profits of the distributing corporation by the 
amount of the unrealized appreciation of the property distributed. 4'&'e concede, 
of course, that the solution is not free from difiiculty, but we think the Com- 
ioissioner's theory has noue of the effects attributed to it by the Tax Court aud 
is the better of the two rules. 

There, is no statutory definition of "earnings or profits. " The attempt to 
ascertain its meaning is usually made in a negative way. That is, there is 
general agreement that "earnings or profits" are not the same as taxable net 
income. ' The General Utilities ease has been accepted as another negative 
delineation of earnin "s or profits, in that it has been extended, as the Tax Court 
did here, as supporting the proposition that earnings or profits do not include 
the appreciation in value of the property distributed. " Fur(hermore, Section 
115(l), ivhich came into the Code in 1940, seems to support the rule that un- 
realized gains shouhi not increase earnings or profits by providing that a 
realized but nourecognized gain or loss shall not increase or decrea. se earuings 
or profits. That section makes it clear that if a gain is not only uonrecognized 
but also not even realized, a fortiori, it should not be added to earnings or profits. 
Cf. Commissioner of Inteivial Ref;ense v. Ipheeler, 824 U. S. 542 (1945), [Ct. D. 
1687, C. B. 1945, 849]. But, if the appreciation in value of the property is an 
unrealized gain and, thus, mav not be added to earnings or profits, we think it 
may not be subtracted either. Prior to distribution, the corporation carries tile 
property on its books at its adjusted cost basis, since, as we have seen, the 
appreciation in value of the property in the absence of a closed transaction, does 
not becoiue realized income. Of course, it is quite true that the iucrement in 
value is distributed by the corporation in the sense that it inheres in the prop- 
erty and leaves the corporation when the property does, but its distribution 
does not decrease earnings or profits because it never became part of earnings 
or profits. If the distribution of appreciated property were a realization of in- 
come by the corporation to the extent of the increment in value, simple arith- 
metic would require that the distribution would cause a simultaneous increase 
aud decrease in the earnings or prohts by the amount of the appreciation. That 
is, fair market value could be subtracted from earuings and profiis only if fair 
market value (made up of cost, plus appreciation) had theretofore been added 

'National Carbon Co. , 2 T. C. 57 (1043); Estate of Timken, 47 B. T. A. 494 (1042), 
aff'd, 141 I'. 2d 625 (C. A. 6, 1044). 

'Commissioner oy' Internal Reeenue v. liheeler, 324 U. S. 542, 546 (1045) [Ct. D. 
1687, C. B. 1945, 349], U. S. Treae. Reg. [& 29. 11, & 

— 3, Earnings or profits, 26 Code Fed. 
kege. () 20. 115 — 3 (1049). See also A)1&recht, "Dividends" aud "Earnings or Profits, " 7 
Tax. L. Rev. 157, 181 — 106 (1052); ku&licf&, "Dividends" und "Earnings or Profits" ut&der 
the Income Tax Luw: Corporate )lou)i&tuidatiug Distribution, 80 U. of Pa. L. Rev. 865, 
879 — 880 (1941); Paul. supra note 6. 

"See Laftett Iron Works v. United States, 256 U. S. 37'I (1921), [Ct. D. 12, C. B. 4, 373 
(1921) ]; Uhapment v. Anderson, 11 F. Supp. 913 (S. D. N. L. (1935). 

n "(l) Effect on earnings and profits of gain or loss aud of receipt of tax-free distri- 
butions. 

e e 
"Gain or lees eo realized shall increase or decrease the earnings and profits to, but not 

bexoud, the extent to which such a realized guin or losf wes recognized iu computing net 
income under the )uw applicable to the rear in which such sole or disposition wae 
made. s s "". 26 U. S. C. sec. 115(l) (10:2). 
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to earnings and profits. The result is that cost is the only real variant and, 
therefore, the only real reduction in earnings or profits is to the extent of 
cost. 

We think the correct approach to a case of a corporate distribution of ap. 
preciated property is dictated by the Code. Section 115 (a) and (b) define s 
dividend. For purposes of characterizing a distribution as a dividend rel non, 
i. e. , whether it is out of earnings or profits, the sole relevant test is from the 
standpoint of the distributing corporation and from that standpoint fair market 
v:ilue is immaterial. The amount of a distribution, once it is determined that 
the distribution is a dividend, is governed by 115(j) and is measured solely from 
the standpoint of the distributees and with reference to fair market value, and 
for that purpose the earnings or profits of the corporation are immaterial. " Nor 
do we think this destroys any supposed correlation between taxability to dis- 
tributecs and effect on the corporation's earnings or profits. Indeed, there can 
be no correlation, in terms of amoiinfs of money, for tax purposes, as between 
what the corporation distributes and what the shareholders receive, because, by 
hypothesis, the corporation does not, but the distributees do, realize income to the 
extent of the appreciation in value of the property distributed. The only cor- 
relation possible is that taxability to the distributees correspond with the source 
of the distributed property in the earnings anil profits of the corporation. The 
Tax Court's insistence that there must always be an exact correlation between 
the amount of dollars by which a dividend in kind affects the earnings or profits 
of a corporation and the amount of dollars that are taxable in the hands of the 
stockholder receiving the dividend renders section 115 (j) meaningless and makes 
of 115(a) and (b) the sections which not only determine the character and the 
source of the distribution but which value the distribution in the hands of the 
stockholder. 

The following example, sug ested to us by the Commissioner, shows that the 
result of the Tax Court's decision completely distorts the corporation's earnings 
or profits and its general financial picture. Assume that a corporation has 
$100, 000 worth of capital and $12, 000 of earnings or profits. It owns property 
which cost $10, 000 but has now appreciated to $15, 000. The property is dis- 
tributed in kind to its shareholders. The General Utilities case is said to prevent 
a realization of income to the corporation of the $5, 000 unearned increment and 
also to prevent increasing earnings or profits by the $5, 000 appreciation. Now, 
if tbe $15, 000 fair market value of the distributed property, which includes the 
$5, 000 appreciation, is charged a, ainst earnings or profits, there results a $3, 000 
deficit in that account or a reduction of capital by that amount. Really, however, 
the corporation's investment in the property was all that it parted with from a 
tax st;mdpoint. As a matter of fact, after the distribution, the corporation's 
capital is not only wholly intact but it has $2, 000 of earnings or profits remaining 
and available for future dividends. If we return to the facts of our case, we 
find that the Tax Court's solution causes equally unrealistic results in the gas 
company's earnings or profits and financial picture. After the cash distribution 
the gas company had $3, 560, 864. 29 of earnings or profits available for dividenils. 
To reduce that amount bV the fair market value of the distributed property 
($8, 983, 407. 75), not only consumes all of the earnings or profits but results in 
a deficit in that account in the amount of $5, 422, 543, 46 or a reduction of capital 
in that amount, which is a book situation altogether at odds with the facts, 
because in reality capital not only was still intact but there were $360. 914. 29 of 
earnings or profits left. The Tax Court's decision not only unduly limits the 
amount which is taxable to the shareholders as a dividend by reason of the 
instant distribution but removes $360, 914. 29 of actual earnings or profits from 
future taxation as a ilividend on any subsequent distribution by the gas companv. 

We hold that upon a corporate distribution of property that has appreciated 
over cost but whose cost is exceeded by earnings or profits, considered without 
addition of the property's appreciation in value, the proper reduction of earnings 
or profits is to the extent of cost. Taxwise, this means that in our ease the entire 
distribution was a "dividend" and the distributees are taxable upon the full fau' 
market value received. We think this does no violence either to section 115(l) 
of the Code or to the General Utilities case, but, on the contrary, is entirely 
consistent with both and with what we think is required by 115 (a), (b), and 
(j) in a case of this kind. 

P' See kaum, Dividends in Eiiid: Their Tax Aspects, 63 Harv. L. Rev. 593, 609 (&936) 
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It must be conceded that, while we are not alone in our view, almost all the 
Tax Court cases have gone the other way. " In R. D. 1lierrill Co. , 4 T. C. 955, 
959 — 963 (104 &), a case of a distribution in kind of depreciated property, the 
Tax Court held that earnings or profits should be reduced by cost rather tbnn 
the lower, fair market value. See Bench Petrotettm Corp. , 5 CCH T. C. M. 638 
(1946), semble, where fair market value exceeded cost. In Reynolds Spring Co. 
v, Coiuuiissioner of Interiial Rcccuup, 181 F. 2d 638 (C. A. 6), cert. denied, 340 
U. S, 821 (1950), another depreciated property distribution, cost rather than 
the lower, fair marlret value was used to reduce equitv invested capital for 
purposes of tshe excess proiits tax. Cf. Charles Ieiclt &t Co. v. United States, 
210 F. 2d 001 (C. A. 7, 1954). The coucurrencc in Guiui&css v. United States, 
73 F. Supp. 119, 13'y — 134 (Ct. Cl. 1047), cert. denied, 334 U. S. 810 (1948), is in 
agreement with our theory and result in treating a distribution of appreciated 
property. The majority disposed of the case on the theory of Co&y&missio&tcr of 
Internal Rer&ense v. Court IIol&ling Co. , 3"4 U. S. 331 (1945), [Ct. D 1636, C. D. 
191, &, 58], Commissioner of Internal P&i renne v. hvalcefield, 139 F. 2d 280 (C. A, 
6, 1943), and Bin el v. Commissioner of Inteinal l&ecciiiiin 7, & F. 2d 080 (C. A. 2), 
cert. denied, 296 U. S. 579 (I!&3&5&, [Ct. D. 1079, C. B. XV-I, 217 (1936)], reach 
our result upon different principles. 

No purpose would be served by an extended discussion of the cases since we 
have set out above the two major theories that have competed for acceptaiice 
as the s:&lution to our problem. With variations of language, the decisions 
espouse one or the other. The Tax Court's opinion in this case presents one view 
as &veil as we think it can be presented. For the reasons stated we think th. . 
u!her view is the better one. 

After this opiniouwas prepared but before it was filed, the Second Circuit 
reached the same result upon the same theory in a case involving the same cor- 
porate distribution as is involved here. Coynmissioner of Inter nal Rcrenue v. 
Fannie IIirshon Trust, 213 F. 2d. 523 (C, A. 2, decided May 17, 1954). 

The judgment of the Tax Court will be reversed and the cause remanded for 
proceedings in accordance with this opinion. 

SECTION 22(k). — GROSS IXCOME: ALIMONY, 
ETC. , IXCOME 

REGULATIONs 1181 SEGTIoN 39. 22(k)-1: Alimony 
and sepa. rate maintenance payments& income 
to former wife. 

Marital status where an individual is separated from spouse under 
an interlocutory decree of divorce. See Rev. Rul. 55 — 178, page 322. 

SECTION 22(n). — GROSS IXCOME; DEFIXITIOX OF 
"ADJUSTED GROSS IXCOME" 

REGvLATIONs 118, SEGTIGN 3I). 22(n) — 1: Adjusted Rev. Rul. 55 — 288 
gross income. 

An arrangement whereby an employee is paid a salary with the 
understanding that he will pay his own expenses in the performance 
of his employment does not constitute a reimbursement or other ex- 
pense allowance arrangement for the purposes of section 22(n) (3) of 
the Internal Revenue Code of 1939, in determining adjusted gross in- 
come. The arrangement contemplated by section 22(n) (3) of the 
1931) Code exists only where the reimbursement or other expense al- 
lonsnos is identified either by making s sspsrsto payment or by sps- 

"Nearly all of the eases are collected hp Mollop, Some Tax Aspects of Corporate Dis- 
tributions in Eiud, 6 Tax L. Rev. 57 (16601. 



Regs. 118, ) 39. 22(n) — ld 258 

cifically indicating the separate amounts where both wages and the 
expense allowance are combined in a single payment. In the absence 
of such an arrangement, the amount of expenses (other than for travel, 
meals and lodging while away from home) paid or incurred in connec- 
tion with his employment may not be taken into account in determin- 
ing adjusted gross income, but should be considered in arriving at net 
income unless the taxpayer claims the optional standard deduction, 

REOULATIQNs 118& SEGTIDN 80. 22(n) — 1: Adjusted Rev. Rul. 55 — 815 
gross income. 

The tax imposed by the State of Colorado upon the portion of the 
gross income of every person which is derived from the produ-tion 
or extraction of crude oil, natural gas, or both crude oil and natural 
gas from petroleum deposits located within the State, Chapter 84A, 
Paragraph 0 (1), of the Colorado Statutes, Annotated, as amended 
by the Laws of 1953, Sections 1 — 3, 352 — N4, is allowable under sec- 
tion 22 (n) of the Internal Revenue Code of 1939 to the owner of an 
operating interest in oil and gas properties as a deduction attribu- 
table to a trade or business and to the owner of u royalty interest, 
such as n lessor or sublessor, ss s. deduction attributable to property 
held for the production of rents or royalties. 

Advice has been requested whether the tax imposed by the State of 
Colorado upon the portion of the gross income of every person which 
is derived from the production or extraction of crude oil, natural 
gas, or both crude oil and natural gas from petroleum deposits located 
within the State is deductible in computing adjusted gross incoIne 
under section 22(n) of the Internal Revenue Code of 1980. 

Chapter 84A, Paragraph 6(1), of the Colorado Statutes annotated, 
as amended by the Laws of 1058, Sections 1 — 8, 852 — 854, provides that 
in addition to the tax imposed by subsections (2), (8), (4) and (5) 
there shall be levied, collected and paid for each taxable year ending 
on and. after December 81, 1958, upon that portion of the gross income 
of every person which is derived from the production or extraction 
of crude oil, natural gas, or both crude oil and natural gas from 
petroleum deposits located within the State of Colorado a special 
income tax. 

All State and local ad valorem property taxes imposed upon lease- 
holds, royalties and other interests ln oil and gas deposits located 
within the State, except ad valorem taxes imposed upon drilling 

roduction, storage and transportation equipment and facilities, may 
e claimed as a credit against this special income tax. The tax is 

collected by withholding at the rate of 8 percent from payments made 

by every producer or first purchaser of oil or gas. The tax withheld 
may be claimed as a credit by the taxpayer on his Federal income tax 
return. This special gross income tax clescribed above is not allowed 
as a credit against the general income tax of the State. 

Section 22 (n) of the Code provides in part as follows: 
(n) DEFINITICN oF 'ADJUsTED GRoss INOCME . — As used in this chapter the 

term "adjusted gross income" means the gross income minus— 
(1) TR&nz &Nn RUSINEss nEnucrIONs. — The deductions allowed by section 

23 which are attributable to a tI ade or business carried on by the taxpayer. " ' ' l 
(4) DKDUOTIONB ATTRIRUTARIE To RENTs dND Rorsr TIEs. — The deductions 

(other than those provided in paragraph (1), (5), or (0) ) allowed by section 



259 [Regs. 118, f 39. 23(a) — 1. 

23 which are attributable to property held for the production of rents or 
royalties; 

Section 30. 22(n) — 1 of Picgulations 118 provicles that taxes are de- 
ductible in arriving at adjusted gross income only if they constitute 
expenditures directly attributable to the trade or business or to prop- 
erty from wliich rents or royalties are derived. Property taxes paid 
or incurred on. real property used in the trade or business are de- 
ductible, but general state income taxes are not deductible in com- 
puting acljusted gross income, even though the taxpayc s income 
Is derived from the concluct of a trade or business or from property 
held for the production of rents or rovalties. However, the special 
Coloraclo income tax on gross income from oil and gas procluction 
app!ies only to income from the production or extraction of oil or 
gas from properties in that State. Such tax is, therefore, clirectly 
attributable to interest in oil and. gas properties and is designed to 
complement State and local ad valorem taxation of such interests. 
To the extent that such ad valorem taxes are paid by the taxpayer 
they may be credited against his liability for this special income tax. 
The tax is not allowed as a creclit against the general income tax im- 
posed by the State. There is such a, proximate connection between 
the tax and the property proclucing the income that the tax is, within 
the meaning of the regulations, directly attributable to the trade or 
business of the taxpayer or to property from which royalties are de- 
rived by the taxpayer. See Robert J' EoshZond, executor under the 
eiZZ of Corinne 8. II oshZand v. Commt'ssz'oner' 19 T C 860' affirmed 
per curiam, 216 Fed. (2d) 751, and I. T. 3829, C. B. 1946-2, 38. 

Accordingly, the tax is allowable to the owner of an operating 
interest in oil a~nd gas properties as a deduction attributable to a trade 
or business under section 22 (n) (1) of the 1939 Code and to the owner 
of a royalty interest, such as a lessor or sublessor, as a deduction 
attributable to property held. for the production of rents or royalties 
under section 22 (n) (4) of the 1939 Code. 

PiKGIILATIONS 118, SECTION 39. 22(n)-1: Adjusted 
gross income. 

Tax attributable to a tracle or business deductible in computing 
adjusted gross income. See Rev. Rul. 55 — 289, page 278. 

SECTION 23 (a) . — DEDIICTIOXS FRO3I GROSS 
INCOME: EXPEXSES 

REGULATIGNs 118, SEOTIGN 39. 23 (a) — 1: Business 
expenses. 

Rev. Rul. 55 — 12 

A penalty payment made by a taxpayer to his mortgagee to obtain 
a release from the mort "age on property used in his trade or busi- 
ness in order to secure a new loan from another source, constitutes a 
business expense within the meaning of section 23(a) (1) of the 
Internal Revenue Code of 1939 and is deductible hy corporations 
as well as individuals. Under certain conditions the penalty pay- 
ment would constitute a deductible nontrade or nonbusiness ex- 
pense under section 23 (a) (2) of the Code, but it does not represent 
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a payment ef interest which would be deductible under section 
23(b) of the Code. 

Rev. Rul. 198, C. B. 1953 — 2, 19, amplified. 

Further consideration has been given to Revenue Ruling 168, C. B. 
1953 — 2, 19, for the purpose of clarifying the position of the Internal 
Revenue Service with respect thereto. That ruling holds that a pen- 
alty pavment made by a taxpaver to his mortgagee to obtain a release 
from the mortgage on property used in his trade or busiriess, in order 
to secure a new loan from another source, is deductible by the taxpayer 
in the year of payment or accrual, depending upon his method of 
reporting income. 

The Internal Revenue Service has been asked to consider whether, 
in addition to qualifying as a deduction under section 23(a) (1) of 
the Internal Revenue Code of 1939, the penalty payment qualifies as 
a deduction under section 23(a) (2) of the Code and whether it may 
constitute a payment of interest which is deductible under section 
23(b) of the Code. 

Revenue Ruling 168, supra, relates specifically to what was there 
stated, namely, a mortgage on property used in a trade or business 
and a penalty payment made by the mortgagor to obtain a release from 
such mortgage in order to secure a new loan from another source. In 
that ruling it was held that the penalty payment was deductible under 
section 23(a) (1) of the Code regardless of whether the mortgagor 
is a corporation or an individual. It is immaterial whether the penalty 
payment referred to in the ruling was made pursuant to a prepay- 
ment provision in the original obligation or mortgage, or was the re- 
sult of negotiations between the mortgagor and mortgagee subsequent 
to the loan agreement. In either case, the amount of the penalty is 
considered paid by the borrower to relieve himself of the obligation 
under the mortgage agreement in order to obtain a new loan from an- 
other source. Therefore, it is an expense of cancelling the old in- 
debtedness. Cf. section 39. 22(a) — 17 of Regulations 118 and T. D. 
4603, C. B. XIV — 2, 58 (1935) . 

If tlie mortgage were on income proclucing property not used. in 
a tracle or business and if the conditions of section 39. 23(a) — 15 of 
Regulations 118 were met, the penalty payment would be an allowable 
decluction uncler section 23(a) (2) of the Code in computing net in- 
come. 

If the mortgaged property were property held for the production 
of rents or royalties, the penalty payment should be taken into consid- 
eration in arriving at adjusted gross income. See section 22(n) (4) 
of the Code. 

A penalty payment made under the conditions set forth in Revenue 
Ruling 168, supra& does not, meet the definition of interest under sec- 
tion 23(b) of. the Code. Tile United States Supreme Court has de- 
fined interest as the amount one has contracted to pay for the use of 
borrowed money. See Pearl E. Deputy, et aL v. Pierre 8. DuPont, 
308 U. S. 488, at 497, Ct. D. 1435, C. B. 1940 — 1, 118, citing Old Colony 
Earth"oad Company v. Commissioner, 284 U. S. 552, Ct. D. 456, C. B. 
XI — 1, 274 (1932). The penalty payment here involved is a payment 
in addition to and disassociated from the payment of interest inas- 
much as it is a payment made to obtain a release from the obligation 
which called for the payment of interest. 
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In order for a payment to be deductible as interest, it must be made 
for the use of borrowed money. A payment made for the privilege 
of prepaying an indebtedness is not one which can be said. to be for 
the use of the borrowed money; it is in the nature of a penalty to gain 
release from a pre-existing contractual liability to make payments in 
the future. Such a payment cannot be classified as a payment of in- 
terest within the meaning of section 28(b) of the Code. This is true 
v. hether the payment is made pursuant to a prepayment clause in the 
original indebtedness agreement or through a negotiated release. A. c- 
cordingly, it is held that the penalty payment under certain conditions 
would constitute a deductible nontrade or nonbusiness expense under 
section 23(a) (2) of the Code, but it does not represent a payment of 
interest which would be deductible under section 23(b) of the Code. 

Revenue Ruling 168, supra, amplified. 

REGvLATIQNs 118, SEGTIoN 30. 28(a) — 1: Business Rev. Rul. 55-109 
expenses. 

(Also Section 24(a); Regulations 118, Section 
89, 24 (a) -1. ) 

iilembers of reserve components of the Armed Forces attending 
training drills under competent orders, with or without compensa- 
tion, are regarded as engaged in a trade or business. Certain non- 
reimbursed transportation expenses incurred on trips (not extend- 
ing overnight) made by reservists to attend such drills constitute 
ordinary and necessary business expenses under section 
23(a) (1) (A) of the Internal Revenue Code of 1939 and mav be 
deducted in computing nct income, provided the optional standard 
deduction is not elected. Amounts expended by a reservist for the 
purchase and maintenance of uniforms, which he may wear only 
while performing duties as a reservist, are deductible for Federal 
income tax purposes as ordinary and necessary business expenses, 
except to the extent that nontaxable allowances are received for 
these costs. 

Advice has been requested concerning the treatment, for Federal 
income tax purposes, of expenses incurred by a member of a reserve 
component of the Armed Forces for transportation in attending au- 
thorized training drills and for the purchase and maintenance of 
necessary uniforms. 

In the instant case, the taxpayer, a member of a reserve unit of the 
Armed Forces, is required to attend authorized training drills under 
competent orders at a location which enables him to return to his resi- 
dence each night after participating in such drills. The taxpayer 
receives basic pay for only one-half of the total number of drills pre- 
scribed for the taxable year, but does not receive any allowance or re- 
imbursement for transportation expenses incurred in attending such 
drills. He is also required to purchase, maintain, and wear to such 
drills the unifor'ms designated by the particular branch of the Armed 
Forces to which he belongs. 

Section 28(a) (1) (A) of the Internal Revenue Code of 1080 pro- 
vides in part that in computing net income there shall be allowed as 
deductions "All the ordinary and necessary expenses paid or incurred 
during the taxable year in carrying on any trade or business, includ- 
ing * * traveling expenses (including the entire amount ex- 
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pended for meals and lodging) while away from home in the pursuit 
of a trade or business 

Section 48(d) of such Code provides that the term "trade or busi- 
ness" includes the performance of the functions of a public once. The 
Senate and Conference Committee Reports on the Revenue Bill of 
1984, C. B. 1989 — 1 (Part 2), 586 at 608, and 627 at 680, respectively, 
stated that section 48(d) was declaratory of existing law. That pro- 
vision has, therefore, been construed, not as automatically converting 
into a trade or business the functions of every so-called "public oQice" 
performed by a volunteer, but as recognizing that the functions of a 
public once which are in the nature of a trade or business should be 
treated as such, even though the incumbent thereof may serve without 
compensation, a factor which is ordinarily regarded as a prerequisite 
to the pursuit of a trade or business. Thus, full-time and many part- 
time military and civilian ofFicers and employees of the Government 
are regarded as engaged in a trade or business, even thoi:gh they are 
not compensated for their services. See D. C. Jacleling v; Commis- 
sioner, 9 B. T. A. . 812, acquiesence, C. B. VII-1, 16 (1928); I. T. 2721, 
C. B. XII — 2, 88 (1988); G. C. M 28672, C. B. 1N8, 66; andI. T. 4012, 
C. B. 1950 — 1, 88. Compare I. T. 8752, C. B. 1N5, 81. Since it appears 
that a member of a reserve unit of the Armed Forces attending pre- 
scribed drills performs services which are ordinarily compensated and 
has rights, duties, and obligations which are in the nature of a trade or 
business, it is held that a reservist who attends drills under compe- 
tent orders, with or without compensation, is engaged in a trade or 
business and may incur ordinary and necessary expenses within the 
scope of section 28(a) (1) (A) of the Code, even though he is not re- 
imbursed therefor. 

It is clear that a taxpayer may deduct his overnight traveling 
expenses (including the cost of meals and lodging) necessarily in- 
curred while carrying on a trade or business at a minor or temporary 
post of duty situated at a distance from the general location of his 
principal or regular post of duty. Walter F, Brown v. Commissioner, 
18 B. T. A. 882, acquiescence, C. B. VIII-1, 6 (1929); Joseph W. 
Poicell v. Commissioner, 84 B. T. A. 655, acquiescence, C. B. XV-2, 
19 (1986); Joseph H. Sherman, Jr. , et nx. v. Commissioner, 16 T, C. 
882, acquiescence, C. B. 1951 — 2, 4; and Harry F. Schurer v. Commis- 
sioner, 8 T. C. 544, acquiescence, C. B. 1944, 24. That principle was ex- 
tended in Revenue Ruling 190, C. B. 1958 — 2, 808, to permit taxpayers to 
deduct their transportation expenses (excluding the cost of meals and 
lodging) incurred on daily round trips to a minor or temporary post 
of duty situated beyond the metropolitan area which constitutes their 
principal or regular post of duty, even though such trips do not re- 
quire them to be away overnight. Accordingly, it is held that where 
a member of a reserve unit of the Armed Forces is required to make 
trips (not extending overnight) between the city or general area 
which constitutes his principal or regular post of duty and the location 
of. drills conducted away from such area, he may deduct his round-trip 
transportation expenses so incurred as ordinary and necessary busi- 
ness expenses under section 28(a) (1) (A) of the Code, provided free 
transportation between such locations is not furnished by the Armed 
Forces. This conclusion is applicable regardless of whether the tax- 
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payer attends such drills in the evening after his regular working 
hours or on an otherwise nonworking day. 

The rules stated in the preceding paragraph (allowing deductions 
for overnight traveling expenses and daily transportation expenses 
while away from principal or regular post of duty) are not applicable 
to the daily comniuting expenses of a taxpayer who is employed on 
diferent days at diA'erent locations within the same city or general 
area, because such a, taxpayer is not away from his principal or regular 
post of duty, since that term is not limited to a particular ofFice or 
building, but includes the entire city or general locality in which he is 
customarily employed. See lViOiard I. Thompson v. Commissiorier, 
15 T. C. 609; Piaymond E. Kershrier v. ~ommissiorier, 14 T. C. 168; 
and Rev. Rul. 190, supra. Thus, it is held that a reservist may not de- 
duct any part of his transportation expenses incurred in attending 
drills which are conducted within the city or general locality which 
constitutes his principal or regular post of duty unless he is also work- 
ing at some other business location during that same day. 

)Vhere an employee having only one employer is required to work 
part of the same day at each of two different locations within the same 
city, it is clear that he must make a business trip which is directly 
attributable to the actual performance of his duties, and that his 
necessary transportation expenses in going from his first to his second 
place of emplovment would generally be deductible. If. he has to 
return to his first place of employment during that same day, his 
return trip would also be directly connected with the business and his 
return transportation expenses would likewise be deductible. IIow- 
ever, if at the end. of his workday he goes home directly from his 
second place of employment, his trip would ordinarily be regarded 
as commuting and his transportation expenses would be nondeducti- 
ble, at least in those situations where his transportation expenses in 
going from that location to his home do not exceed. those from his 
headquarters oflice to his home. 

Where an employee having Aoo separate employers is required to 
work on the saine day at a diferent location within the same city for 
each of his employers, it is recognized that his transportation expenses 
in going from his first to his second place of employment are not 
incurred in discharging the duties of either job or in carrying on the 
business of either employer. Compare Commissioner v. , J. N. F/oioers, 
M6 U. S. 465, Ct. D. 1659, C. B. 1946 — 1, 57, However, since both such 
positions constitute part of the employee's trade or business, local 
transportation expenses in getting from one place of employment to 
another constitute ordinary and necessary expenses incurred in carry- 
ing on his combined trade or business and in discharging his duties 
at both locations during that same day. This reasoning is in accord 
with the Brown, Powell, and Sherman cases, supra, to the extent they 
allow taxpayers who are carrying on two unrelated occupations at 
widely separated locations to deduct their overnight traveling ex- 
penses incurred in getting from one business location to the other, and. 
with I. T. 8842, C. B. 1947 — 1, 11, to the extent it holds that a State 
legislator who is also engaged. in some other trade or business at a 
distance from the State capital may deduct his transportation ex- 
penses incurred in making daily round trips between his two places 

864050' — 56 — 18 
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of business, provided such daily round trips are necessary for the 
purpose of discharging his duties at both locations. However, the 
deduction of local transportation expenses, especially in a dual- 
employer situation, would usually be limited to a one-way trip between 
his two local places of employment on the same day because the 
employee ordinarily would not have to report back to his first place 
of employment on that dav. 

Accordingly, it is held that when a reservist attends prescribed drills 
within the city or general locality which constitutes his principal or 
regular post of duty, and on that same day is working at some other 
business location therein, he may deduct his one-way transportation 
expenses in getting from one such business location to the other. Qf 
course, if the taxpayer returns to his residence for dinner after his 
regular working hours and before attending the drill, he can deduct 
his actual transportation expenses only to the extent they do not exceed 
the transportation expenses he would have incurred had he gone 
directly from one such business location to the other. 

The transportation expenses held to be deductible herein constitute 
ordinary and necessary business expenses, rather than traveling ex- 
penses "while away from home. " Under the Internal Revenue Code of 
1MO, as amended, unreimbursed transportation expenses may be de- 
ducted by an employee only in computing net income and then only 
on condition that the taxpayer itemizes his deductions instead of elect- 
ing the optional standard deduction. 

AVith respect tn the deductibility of the cost and maintenance of 
rescrvists' uniforms, such question is governed by section 39. 24(a) — 1 
of Regulations 118, which provides in pertinent part as follows: 

The cost of equipment of an Army ofhcer to the extent only that it is 
especially required by his profession and does not merely take the place of 
articles required in civilian life is deductible. Accordin, lv, the cost of a sword 
is an allowable deduction, but the cost of a uniform is not. 

The second sentence of the above-quoted regulation is intended to be 
explanatory of the tests for deductibility prescribed in the first sentence 
thereof, rather than to establish an infiexible rule that the cost of any 
military uniform is a nondeductible personal expense. In any case, 
therefore, where a uniform "does not merely take the place of articles 
required in civilian life, " deduction of amounts expended in the pur- 
chase and maintenance of such a uniform ~ould not be precluded by 
such regulation. In the case of a reservist who is required to wear 
his uniform when on active duty for training for temporary periods, 
when attending service school courses, or when attending training 
assemblies, and who is prohibited by military regulations froln wear- 
ing his uniform except on such occasions, it is belie~ved the uniform does 
not merely take the place of articles required in civilian life. 

It is held, therefore, that, amounts expended by reservists for the 
purchase and maintenance of uniforms required for such infrequent 
occasions as those set forth above, and allowed to be worn only on such 
occasions, are deductible for Federal income tax purposes as ordinary 
and necessary business expenses, except to the extent that nontaxable 
allowances are received for these costs. Such position does not 
represent any change in the views of the Internal Revenue Service with 
respect to the nondeductibility of the costs related to uniforms worn 
without restriction as to the occasion for such wear by members of the 
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Armed Forces on full-time active duty. In such cases, the uniform 
is considered to replace ordinary civilian clothing and. does not meet 
the test of the above-quoted provision of the regulations. 

REuvLaTloxs 118, SEvrioN 39. 28(a)-1: Business Rev. Rul. 55-189 
expenses. 

(Also Section 116 (g). ) 
Where a member of a shipowners' protection and indemnity asso- 

ciation, which association is exempt from Federal income tax to the 
extent provided in section 110(g) of the Internal Revenue Code of 
193, pays into the reserve fund of the association an amount consid- 
ered necessary to provide the necessary insurance protection left 
void by the $100, 000 deductible provision, with respect to each mem- 
ber vessel, in standard hull and machinery marine insurance policies 
carried with regular marine insurance carriers, such amount is de- 
ductible from the member's gross income as a business expense under 
section 23 (a) of the Internal Revenue Code of 1939 to the extent it is 
ordinary and necessary. 

Advice has been requested as to the deductibility of amounts paid 
into the reserve fund of a shipowners' protection and indemnity asso- 
ciation by its members, for the purpose of providing the insurance 
protection left void by the $100, 000 deductible provision in standard 
hull and machinery marine insurance policies carried with regular 
marine insurance carriers with respect to each vessel. Advice has 
a. iso been requested as to whether such association, under the following 
circumstances, is exempt from Federal income taxation to the extent 
provided in section 116 (g) of the Internal Revenue Code of 1939. 

The owners of several vessels formed an association for the purpose 
of providing the insurance protection left void by the $100, 000 de- 
ductible provision with respect to each vessel covered by standard hull 
and machinery marine insurance policies carried with regular marine 
insurance carriers. Each member pays annually into the reserve fund 
of the association 10' dollars for each vessel owned by such member, 
which amount is considered sufhcient to provide the necessary insur- 
ance protection. 

All monies coming into the association are used only to cover operat- 
ing expenses of the association and losses sustained by the vessels not 
covered by the standard hull and machinery marine insurance policies 
carried with respect to each vessel. No profits, gains or dividends are 
distributed to the members of the association. None of the funds are 
to be directly or indirectly loaned. returned, discounted, hypothecated, 
pledged, given, assigned, advanced, or invested with or to any mem- 
bers of the association. The association is to continue indefinitely 
unless otherwise dissolved by a majority vote of those owners entitled 
to vote. Upon dissolution, all funds belonging to the association shall 
be given to charitable organizations. No members are to receive any 
benefit, direct or indirect, upon dissolution and distribution of the 
assets of the association. 

Section 116(g) of the Code provides for the exclusion from gross 
income of "The receipts of shipowfier's protection and indemnity 
associations not organized for profit, and no part of the net earnings 
of which inures to the benefit of any private shareholder; but such 
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corporation shall be subject as other persons to the tax upon their net 
income from interest, dividends, and rents. " 

Based upon the facts presented, it is held that the monies received 
by the association from its membe~rs shall not be included in its gross 
income under the authority of section 116(g) of the Code. However, 
the association shall be subject to tax upon its net income from inter- 
est, dividends, and rents. 

)Vith respect to the amounts paid by the members into the reserve 
fund of the association, such amounts are deductible as a business 
expense under section 23(a) (1) of the Code to the extent that they 
are ordinary and necessary. Prima facie, the amount deductible mill 
be limited to that which would be payable to an independent insurance 
company for a similar type of coverage. EIowever, in a particular 
case a deduction of higher amounts may be justified on a showing by 
lhe taxpayer that they are necessary to the maintenance of a proper 
reserve. 

REGNI ATIONs 118, SzcTION oo9. 23 (a) — 1: Business 
expenses. 

'(Also Sections 22(a, ), 22(b); Regulations 118, 
Sections 39. 22(a)-3, 89. 22(b) (l)-1, 89. 22(b) 
(2)-~ ) 

Rev. Rul. 55-193 

Where an emplover sponsors a nontrusteed pension and insurance 
plan for the benefit of his employees, funded by roeans of a contract 
wit'h an insurance company which is the equivalent of a combination 
group term life insurance and group annuity contract, the life insur- 
ance preniiums paid by the employer under the contract are deduct- 
ible under section 23(a) (1) (A) of the Internal Revenue Code of 
1939 by the employer as ordinary and necessary business expenses 
in the year paid and, as prescribed in the last sentence of section 
39. 22(a) — 3 of Regulations 118, are not taxable to the employees. 
Insurance benefits under the contract paid beneficiaries by reason 
of the death of an employee prior to retirement are not taxable to 
the benefiiiary in accordance vvith section 22(b) (1) (A) of the 
Code. Benefits derived from the annuity portion of the contract 
paid by reason of the death of an eniployee prior to retirement are 
taxable to the beneficiary to the same extent that they would have 
been taxable to the employee had he lived and received such bene- 
fits, in accordance v ith section 39. 22(b) (2) — 5 of Regulations 118, 
except that amounts paid as a death benefit in excess of that in 
which the einployee had a nonforfeitable interest at the time of death 
will be excluded froni gross income of the beneficiary in an amount 
not in excess of ~~5, 000 as provided under section 22(b) (1) (B) of 
thc Code. 

A. dvice has been requested whether (1) a business deduction is 
allowed for life insurance premiums paid by an employer under a 
nontrusteed. combination group insurance and group annuity con- 
tract, (2) such premiums are taxable to the employee, (3) insurance 
benefits paid under the insurance provisions of the group contract bv 
reason of the death of an employee prior 'to retirement are taxable 
to the beneficiary, and (4) death benefits under the retirement annuity 
portion of the contract paid by reason of the death of an employee 
prior to retirement are taxable to the benefiiciarv. 

An employer established a nontrusteed pension and insurance plan 
for the benelit of his employees under which annuity benefits are pro. 
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vided retired employees and insurance benefits are provided active 
employees. All benefits are funded under a single contract issued by 
a life insurance company. The employees do not contribute to the 
colltract. 

The retirement benefit features of the contract are similar to those 
generally found in group annuities. In addition, as in some group 
annuity contracts, a death benefit is paid from the accumulation of 
premiums paid for the retirenient annuity benefit, upon the death of 
an employee prior to retirement, such death benefit being equal to the 
premiums paid by the employer for the annuity benefit, but not ex- 
ceeding 56 times the monthly retirement annuity which would have 
commenced at normal retirement age if the employee had not died. 
This portion of the plan has been held to meet the requirenients of 
section 165(a) (3), (4), (5), and (6) of the Internal Revenue Code 
of 1939. 

The insurance portion of. the contract provides benefits payable 
upon death of an eligible employee prior to retirement which consist 
of (a, ) one rear term group insurance for employees not yet eligible 
for retirement annuity coverage; and, for employees covered by the 
annuity portion of the contract: (b) a lump-sum insurance benefit 
which, when added to the death benefit payable under the annuity 
portion of the contract, will be equal to 56 times the amount of the 
monthly retirement benefit expected at normal retirement age, and 
(c) a monthly income death benefit of one-half the monthly retire- 
ment bene6t expected at normal retirement age, but not exceeding 
$100 per month. The benefit provided in (c) is available only for 
married male employees and runs from the date of death of such 
employee to wha, t would have been his normal retirement date had 
he lived. The employee has the right to designate the beneficiary of 
any death bene6ts. 

Under the contract for those employees eligible for retirement 
annuity coverage, separate level annual premiums are specified for 
each benefit, i. e. , the retirement annuity benefit and the insurance 
bene6ts indicated in (b) and (c) above. In this respect this contract 
difi'ers from the group permanent forms of insurance and annuity 
contracts ~here the speci6ed premium covers both annuity and in- 
surance benefits. Moreover, the reserve maintained. by the insurer 
for the annuity portion of the contract is the full actuarial reserve 
for such benefits, without adjustment on account of any deficiency 
in the reserve for the insurance benefits outlined in (b) and (c) above. 
(In connection with the insurance benefits in (b) and (c) above, 
"negative" reserres arise because a level premium is charged for a 
benefit which decreases in such a way that the annual cost of insurance 
protection decreases. The level premiums are insufhcient to pay the 
insurance costs in earlier years, which results in a deficiency which is 
not made up until the end of the premium-paying period. ) For 
state insurance department valuation purposes, a separate minimum 
reserve is maintained for the insurance benefits, part of such reserve 
being borrowed from the insurer's general surplus. It thus appears 
it would be possible to issue separate contracts for the insurance and 
annuity benefits without necessarily requiring any change in the 
premiums charged, in the reserve maintained, or in the benefits pro- 
vided. In this respect also, the contract difFers from the group per- 
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rnanent forms in which a single combined reserve is maintained for 
the insurance and annuity features with respect to active lives. 

As noted above, after an employee becomes eligible for retirement 
annuity coverage, level annual premiums are charg~ed for the insurance 
benefits in (b) and (c) above. Although in this respect the insurance 
benefits are more like group permanent insurance than tlie typical 
group (one-year term) insurance, the use of the level premium method 
in connection with the decreasing amounts of insurance produces nega- 
tive reserves, so that there is no advance funding for these insurance 
benefits. Therefore, the only benefit which can be derived from the 
premiums paid for these insurance benefits consists of current in- 
surance protection; thus, it is this feature that distinguishes typical 
group term insurance from group permanent insurance in which re- 
serves are built up which may be used for continued insurance protec- 
tion or some other benefit. In the present contract, benefits payable 
upon termination of employment prior to death or retirement, or upon 
termination of the plan, are derived solely from the reserve accumu- 
lated under the retirement annuity portion of the contract, and no 
portion of the reserve can be applied to continued insurance protection. 

upon termination of employment prior to retirement, a participant 
has the right to convert his term insurance coverage to individual per- 
manent insurance, without evidence of insurability, the premium for 
this permanent insurance being that applicable to the class of risk to 
which the participant belongs and to the form and amount of the 
policy at his then current age. EIowever, in accordance with Revenue 
Ruling 54 — 165, C. B. 1954 — 1, 17, the mere fact that an insurance con- 
tract permits conversion of term insurance to permanent types of in- 
surance for which the employee pays the entire cost would not niake 
the employer's premium payments for the term insurance includible 
in the employee's gross income if, in the absence of such a provision 
for conversion, such premiums ~ould not be so includible. 

On the basis of the foregoing considerations, it is held that the con- 
tract shall be considered as the equivalent of a combination of group 
term life insurance and group annuity contracts and not as a group 
permanent form. Accordingly, the tax consequences set forth in 
Mimeograph 6477, C. B. 1950 — 1, 16, with respect to group perinanent 
life ins~urance, are not here applicable. 

A deduction from gross income is provided in section 23(a) (1) (A) 
of the Code for all the ordinary and necessary expenses paid or in- 
curred during the taxable year in carrying on any trade or business, 
including a reasonable allo~ance for salaries or other compensation 
for personal services actually rendered. 

The last sentence of section 39. 22(a) — 8 of Fegulations 118 pre- 
scribes that, premiums paid by an employer on policies of group life 
insurance covering the lives of his employees, the beneficiaries of 
whicli are designated by tlie employees, are not income to the 
employees. 

Section 22(b) (1) (A) of the Code provides that there shall be ex- 
cluded from gross income and exempt from income tax, amounts 
received under a life insurance contract paid by reason of the death of 
the insured. 

A $5, 000 exclusion from gross income is provided in section 
22(b) (1) (B) of the Code for amounts paid by or on behalf of an 
employer by reason of tlie death of an employee. Paragraph (d) (1) 
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of section 39. 22(b) (1)-2 of Regulations 118 states in effect that such 
exclusion is limited to amounts~which are specifically designated as a 
death payment with respect to which the deceased employee did not 
have a nonforfeitable right ivliile living. See also Rev. Rul. 55 — 74, 
page 230, this Bulletin. 

Under paragraph (c), section 89. 22(b) (2) — 5 of Regulations 118, if 
upon the death of a retired employee, the beneficiary of such employee 
is paid, in accordance with the terms of the annuity contract relating 
to the deceased employee, an annuity or other death benefit, the 
amounts received shall be included in the beneficiary's income to the 
extent they would have been included in the income of the deceased 
employee had he lived and received such payment, except to the extent 
the exclusion provided by section 22 (b) (1) (B) is applicable. Similar 
tax treatment would apply to the death benefit under an annuity where 
the employee dies before retirement. 

Accordingly, it is held that where an employer establishes a non- 
trusteed pension and insurance plan for the benefit of his employees, 
funded by means of a contract which is the equivalent of a combination 
group term life insurance and group annuity contract, the premiums 
paid for the insurance benefits under the contract by the employer are 
deductible by the employer under section 23(a) (1) (A) of the Code 
as ordinary and necessary business expenses in the year paid and, as 
prescribed in the last sentence of section 89. 22 (a) — 8 of' Regulations 118, 
are not taxable to the employees. Insurance benefits under the con- 
tract paid beneficiaries by reason of the death of an employee are not 
taxable to the beneficiary in accordance with section 22(b) (1) (A) of 
the Code. Benefits derived from the annuity portion of the contract 
paid by reason of. the death of an employee prior to retirement, are 
taxable to the beneficiary in accordance with section 89. 22(b) (2) — 5 
of Regulations 118 to the same extent they would have been taxable to 
the employee had he lived and received such benefits, except that any 
portion of such amounts paid as a death benefit in excess of that in 
which the employee had a nonforfeitable interest at the time of death 
will be excluded from gross income of the beneficiary in an amount 
not in excess of $5, 000 as provided under section 22(b) (1) (B) of the 
Code. 

REGULATIQNs 118~ SEGTIQN 89. M (a) — 1: Business Rev. Rul. 55-201 
expenses. 

Amounts expended by National Guard officers to stimulate in- 
terest in their unit of the Guard, to maintain the strength of the 
unit at a high level, to build up morale, etc. , which have not been 
authorized as a. regular expense payable by the United States Army 
but which are paid out of the personal funds of the officers are 
held not to be necessary to the taxpayers' business as officers of 
the National Guard and as such are not deductible as ordinary 
and necessary business expenses under section 23(a) (1) of the 
Internal Revenue Code of. 1939 in computing the net income of such 
officers. Where these expenditures are made in compliance with 
appropriate T, nited States Army regulations respecting the making 
of contributions to company and other Guard unit funds, and where 
such expenses are incurred for exclusively public purposes, deduc- 
tions therefor are allo~able under section 23(o) (1) of the Code. 

Advice has been requested whether expenses incurred by National 
Guard OKcers wliich benefit the United States National Guard, but 
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which are not authorized by the United States Army, are deductible 
in computing net income. 

Some OHicers of a National Guard unit have been making voluntary 
expenditures out of their personal funds to benefit their unit of the 
National Guard of the United States. These expenditures include 
amounts spent for entertainment of prospective new Inembers, head- 
quarters supplies, advertising, building signs, equipment for the unit's 
dayroom, etc. , and are designed to stimulate interest in the Guard, 
maintain the strength of the unit at a high level, and build up morale. 

Section 23(a) (1) of the Internal Revenue ("ode of 1939 provides 
that in computing net income there shall be allowed as deductions all 
the ordinary and necessary expenses paid or incurred during the tax- 
able year in carrying on any trade or business. However, in the ab- 
sence of any regulation of the National Guard of the United States 
or order from superior OQicers, the expenses referred to above are held 
not to be necessary to the taxpayers' business as OQicers of the National 
Guard of the United States. 

Accordingly, such expenses incurred by National Guard OKcers 
which have not been authorized as a regular expense payable by the 
United States Army, but which are paid out of the personal funds 
of such ofHcers, are not deductible as ordinary and necessary business 
expenses under section 23(a) (1) of the Code in computing the net 
income of such ofBcers. To the extent expenses for the above-stated 
purposes are incurred in compliance with appropriate United States 
Army regulations respecting the making of contributions to a com- 
pany or other Guard. unit fund and to the extent it can be shown 
that such expenses are incurred for exclusively public purposes, deduc- 
tions therefor are allowable in accordance with section 23 (o) (1) 
of the Code. Compare TV. W'. Bercatc v. Commissioner, 165 Fed. 
(2d) 521, the second issue, involving the purchase of an electric clock 
by an Army OKcer. 

REGULATIQNs 118i SEOTION 39. 23(a)-1: Business Rev. Rul. 55 — 250 
expenses. 

Dues paid by members of the Armed Forces of the United States 
to an officers' or a noncommissioned officers' club are not so directly 
connected with the carrying on of their trade or business as to con- 
stitute an ordinary and necessary business expense deductible under 
sectior. 23 (a) (1) (A) of the Iuternal Revenue Code of 1%9. 

Advice has been requested whether dues paid by an Ofhcer of the 
Armed Forces of the United States to an ofEcers' club are deductible 
for Federal income tax purposes as an ordinary and necessary business 
expense. 

In the instant case, an oflicer maintains a membership in an OKcers' 
open mess, a social organization known as an OKcers' club. Although 
membership is on a voluntary basis, it has come to be regarded as 
customary among OKcers. 

Section 23 of the Internal Revenue Code of 1939 provides in part 
as follov;s: 
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In computing net income there shall be allowed as deductions . ' 
(a) ExrENsEs. — 

(A. ) In General. — All the ordinary and necessary expenses paid or 
incurred during the taxable year in carrying on any trade or busi- 
ness ~ ~ ~. 

Section 89. 28 (a) — 1 of Regulations 118 provides in part that business 
expenses deductible from gross income include the ordinary and nec~ 
essary expenditures directly connected with or pertaining to the tax- 
payer's trade or business. Section 48(d) of the Code provides that 
the term "trade or business" includes the performance of the functions 
of a public once. Military and civilian ojlicers and employees of the 
Government have generally been regarded as engaged in a "trade or 
business" within the meaning of section 28(a) (1) (A. ) of the Code. 
See I. T. 4012, C. B. 1950 — 1, 88, 

Whether amounts paid for club dues are deductible as an ordinary 
and necessary business expense must depend on a showing that such 
expense is directly connected. with or pertaining to the carrying on 
of the taxpayer's trade or business. I. T. 1986, C. B. III — 1 122 
(1924), holds that the benefits arising from membership in a club for 
cavalry o%cers of the National Guarcl, which emploved stable Inen to 
care for the ofBcers' mounts, did not justify the conclusion that the 
membership dues paid to the club represented an ordinary and nec- 
essary business expense, and such dues were held not deductible. In 
Charles A. Harris et ux. v. Commissioner, Tax Court Memorandum 
Opinion, entered January 28, 1958, it was held that Air Force Associa- 
tion dues paid by an Air Force oKeer were not deductible as a business 
expense. 

In the case under consideration, the purpose and. use of. membership 
in an oKcers' club is not shown to be so connected with the perform- 
ance of duty as a member of the Armed Forces as to justify the con- 
clusion that membership dues paid to the club represent an ordinary 
and necessary business expense. 

Accordingly, it is held that dues paid by members of the Armed 
Forces to an oflicers' club are not deductible under section 28(a) (1)- 
, (A) of the Code. A similar conclusion results with respect to clues 
paid by enlisted personnel of. the Armed Forces to a noncommissioned 
oScers' club which is constituted and operated in the same manner as 
an officers' club. 

REGULATI0Ns 118, SEGTIGN 89. 28(a)-1: Business Rev. Rul. 55 — 881 
expenses. 

, '(Also Sections 22 (b), 28 (x), 24 (a); Regulations 
118, Sections 89. 28(x)-1, 89. 24(a) — 1. ) 

Premiums paid by an individual for his personal disability insur- 
ance do not constitute business expenses under section 23 (a) of the 
Internal Revenue Code of 1939, but constitute personal expenses the 
deduction of which is prohibited by section 24(a) (1) of the Code. 
Further, such payments do not constitute medical expenses within 
the meaning of section 23(x) of the Code. However, any amounts 
received by such individual pursuant to the insurance contract are 
excludable from gross income under section 22(b) (5) of the Code 
as amounts received as compensation for personal injuries or 
sickness. 
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Advice has been requested whether premiums paid by a taxpayer 
for his personal disability insurance, under the following circum- 
stances, are deductible from his gross income as a business expense 
under the provisions of section 28(a) of the Internal Revenue Code 
of 1089 or as a medical expense under section 98(x) of the Code; 

The taxpayer purchased disability insurance which would, in part, 
replace income lost by reason of the loss of, or loss of the use of, a 
portion of the body vital to his profession. The contract provides 
that, in consideration of the premiums paid, if at any time during 
the period of the insurance the taxpayer shall sustain full loss or 
partial loss of that part or parts of the body insured, the underwriters 
wi]] pay the assured, his executors, or administrators, compensation 
in accordance with the terms of the contract, but not, exceeding an 
aggregate of a certain sum. The specific question presented is whether 
the premiums paid for such contract of insurance are deductible as a 
business expense under section 98 (a) of the Code. 

The applicable sections of the Code involved are as follows: 

SEC. 23. DEDUCTIONS FROM GROSS INCOMI'. 

In computing net income there shall be allowed as deductions: 
(a) IgxpzNszs. — 

(I) TRADE OR BvsINzss ExPENszs. — 
(A) In General. — All the ordinary and necessary expenses paid or 

incurred during the taxable year in carrving on any trade or busi- 
uess, 

(x) MznrcAr. , DENrAL, Erc. , ExrrNszs. — Expenses paid during the taxable year, 
not compensated for by insurance or otherwise, for medical care of the taxpayer, 
his spouse, or a dependent 

The term "medical care", as used in this subsection, shall include amounts paid 
for the diagnosis, cure, mitigation, treatment, or prevention of disease, or for the 
purpose of affecting any structure or function of the body (including amouuts 
paid for accident or health insurance) 

SEC. 24. ITEMS NOT DEDL'CTIBLE. 

(a) GENL'RAL HULE. — In computing net income no deduction shall in any ease 
be allowed in respect of— 

(I) Personal, living, or family expenses, except extraordinary medical 
expenses deductible under section 23 (x); 

SEC. 22. GROSS INCOME. 

(b) ExcrusroNs FROM Gzoss INcoME. — The follovving items shall not be in- 
cluded in gross income aud shall be exempt from taxation under this chapter: 

(~) COMPENSArroN zoz rNJURrzs oz srcrvzss. — Itxcept in the case of 
n!nounts attributable to (and not a. n excess of) deductions allowed under 
section 23 (x) in any prior taxable year, amounts received, through accident 
or health insurarce or under worl!men's compensation acts as compensation 
for personal injuries or sickness, plus the amount of any damages received 
rvhether by suit or agreement on account of such injuries or sick. 
ness, * * "'; 

The statute clearly distinguishes between ordinary and necessary 
expenses of a trade or business and personal expenses, the former being 
deductible and the latter nondeductible. Section 28(a) (1) of the 
Code is not all inclusive, but the deduction of expenses under that 
section is limited to those r~eferred to therein. 

Since the benefits available to the taxpayer under the terms of the 
insurance contract indeninify him against loss of, or loss of the use 
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of, a portion of the body, it is held that the premiums paid for such 
coverage do not constitute a business expense within the meaning of 
section 28(a) of the Code, but constitute personal expenses the deduc- 
tion of which is prohibited by section 24(a) (1) of the Code. Further, 
since the benefits available Indemnify the taxpayer against specified 
losses or bodily injuries and do not, in any way, reimburse him for 
any medical expenses, the premiums paid for the coverage do not 
constitute a proper deduction under section 28(x) of the C'ode as an 
extraordinary medical expense. Compare Rev. Rul. 19, C. B. 1958- 
1, 59. However, any amounts received by the taxpayer pursuant to 
the insurance contract are excludable from gross income under the 
provisions of section 22 (b) (5) of the Code. 

REGULATIGNS 118) SEGTIoN 89. 28(a)-1: Business 
expenses. 

Deductibilitv of travel expenses in connection with promotional ac- 
tivities of a tax exempt organization. See Rev. Rul. 55 — 4, page 291. 

REGULATICNs 118) SEcTIQN 89. 28(a) — 1: Business 
expenses. 

Expenses of wife who accompanies her husband on a business trip 
or to a business convention. See Rev. Rul. 55 — 57, page 815. 

REGULATIGNs 118, SEcTIGN 89. 28(a) — 1: Business 
expenses. 

Costs and expenses applicable to property held for sale in ordinary 
course of business contributed to an organization described in section 
28(o) or section 28(q) of the Internal Revenue Code. See Rev. Rul. 
55 — 188, page 228. 

REGULATIGNs 118& SEGTIoN 89. 28 (a)-1: Business 
expenses. 

Expenditures of amounts collected from lot owners by a real estate 
development company for fire and police protection and maintenance 
of its residential development. See Rev. Rul. 55 — 154, page 216. 

RFCULATIoNs 118, SEOTIoN 80. 28(a) — 1: Business 
expenses. 

Protective articles of clothing worn by commercial fishermen. See 
Rev. Rul. 55 — 285, page 274. 

REGULATIGNs 118, SEOTIoN 89. 28(a) — 1: Busi- 
ness expenses. 

Deductibility of insurance policy premiums paid by a taxpayer for 
the purpose of reimbursing him for business overheac[ expenses in- 
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curred by him during prolonged periods of inability to work because 
of injury or sickness. See Rev. Rul. 55 — 264, page 11. 

PiZGiJLATIONS 118~ SECTION 60. 26 (a) -1: Trade or 
business expenses. 

A contribution by a taxpayer in business for the purpose of bringing 
a national convention to locality. See Rev. Rul. 55 — 265, page 22. 

REoTir. . cTzoxs 118, SEcTioN 80. 26(a)-1: Business 
expenses. 

Expenses incurred by a teacher on sabbatical leave for study not 
required to maintain position. See Rev. Rul. 55 — 412, page 818. 

Rev. Rul. 55-2N Rrovr, iTioNs 118, SzcTmx 69. 28(a) — 2: Travel- 
ing expenses. 

(Also Section 39. 26 (a) -1. ) 
Crew members of a commercial fishing boat have their principal or 

regular post of duty at the home port wliere they ordinarily, or for an 
indefinite (as distinguished from a temporary) period, begin and end 
their fishing trips. 'I'hus, they may deduct the reasonable and neces- 
sary expenses actually incurred by them for travel, meals, and lodging 
when on a business trip requiring their absence from such home port, 
for a minimum period which lasts substantially longer than an ordi- 
nary day's work and during which their duties require them to obtain 
necessary sleep while away from such home port. See Rev. Rul. 54- 
407, C. B. 1954-2, 75. Expenditures incurred by commercial fisher- 
men for protective clothing of a type not adaptable to general use, such 
as oil clothes, work gloves, and rubber boots, may be deducted in com- 
puting net income, provided the standard deduction is not claimed. 
Bee I. T. 667'3, C. B. 1040 — 1, 28. 

RzrT;r, ATzovs 118, Section 80. 23(a) — 2: Travel- Rev. Hul. 55-266 
ing expenses. 

The principles enunciated in Revenue Ruling 54 — 407, C. B. 1954-2, 
75, and other rulings cited therein, concerning the deductibility and 
substantiation of traveling and related expenses incurred by railroad 
employees, are equally applicable to long line truck drivers who incur 
expenses for meals and lodging while away from their honie terminal 
in the pursuit of their trade or business. Since a taxpayer's "home 
terminal" is not limited to a particular building or property, but in- 
cludes the entire city or general locality which constitutes his principal 
or regular post of duty, the cost of meals purchased within such gen- 
eral ~area at tlie beginning or end of a long line truck driver's run 
represents a nondeductible living expense. See Revenue Ruling 
55 — 100, page 261 of this Bulletin, and cases cited in the sixtli paragraph 
tliereof. 
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REGULATIQNs 118) SEOTIGN 30. 23 (a) -2: Travel- 
ing expenses. 

Travel expenses incurred by a teacher on sabbatical leave for study 
not required to maintain position. See Rev. Rul. 55 — 412, page 818. 

REGULATIONs 118, SECTION 30. 28(a) — 9: Pensions; 
compensation for injuIies. 

Deductibility of payments by an employer to the widow of a de- 
ceased. employee. See Rev. Rul. 55 — 212, page 200 

REGULATICNs 118, SEOTIoN 80. 28(a)-10: Rentals. 

So-called rental payments to bank which purchased and holds legal 
title to automotive equipment which it leases to taxpayer. See Rev. 
Rul. 55 — 25, page 288. 

REGULATICNs 118, SEOTIoN 80. 23(a) — 15: Nontrade Rev. Rul. 55-23 
or nonbusiness expenses. 

Where a subscriber to a sponsored investment plan pays a custody 
fee, as distinguished from a "creation" fee, to the sponsor and custodian 
of the plan for services rendered in making investments and keeping 
necessary records, the fee, pursuant to Revenue Ruling 8, C. B. 1958-1, 
87, is deductible annually as a nonbusiness expense under section 
28 (a) (2) of the Internal Revenue Code of 1989 and the subscriber-tax- 
payer has no election to treat the fee as a capital expenditure. 

REGULATIGNs 118, SEcTICN 80. 28(a) — 15: Nontrade Rev. Rul. 55-190 
or nonbusiness expenses. 

Attorney's fees and administration expenses paid or incurred by 
the Muciary of an estate in connection with the administration of the 
estate, including expenses incurred in the determination, collection, or 
refund of any tax, are not deductible in the fiduciary's personal income 
tax return. Howlever, expenses incurred during the administration 
of an estate which are paid by the executor or administrator in his 
capacity as the Muciary of the decedent's estate are deductible under 
section 28(a) (2) of the Internal Revenue Code of 1989, in the estate's 
income tax return for the year in which the payment was made, 
provided such expenses are not claimed as a deduction in computing 
the net estate subject to the estate tax. See sections 80. 28(a)-15(i) 
and 89. 162 — 1 of Regulations 118, and I. T. 4018, C. B. 1051-1, 80. 

REGULATICNS 118) SEGTION 80. 28 (a) -15: Nontrade Rev. Rul. 55-221 
or nonbusiness expense. 

Litigation expenses paid or incurred in a suit to have a residuary 
trust, declared void do not constitute expenses proximately related to 
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the production or collection of income or to the management, conserva- 
tion, or maintenance of property held for the production of income. 
Such expenses are classified as expenses of defending or perfecting 
title to property and are in the nature of capital expenditures. Ac- 
cordingly, they are not deductible as nontrade or nonbusiness expenses 
under section 28(a) (2) of the Internal Revenue Code of 1989 insofar 
as they are allocable to recovery of property as distinguished from 
recovery of income. 

SECTION 28(b). — DEDUCTIONS FROM GROSS INCOME: 
INTEREST 

REOULATIQNS 118, SEGTIQN 89. 28(b) — 1: Interest. Rev. Rul. 55-889 

Interest paid or accrued on debentures sold by a corporation to in- 
crease its working capital and to provide for refunding of indebted- 
ness, and plant expansion, constitutes an allowable deduction within 
the meaning of section 23(b) of the Internal Revenue Code of 1939, 
notwithstauding the temporary or short-term investn:ent of a sub- 
stantial portion of the proceeds from the debentures in tax-exempt 
negotiable securities. 

Advice has been requested whether interest paid or accrued on de- 
bentures sold by a corporation to increase its working capital and to 
provide for refunding of indebtedness, and plant expansion, constitutes 
an allowable deduction within the meaning of section 28(b) of the 
Internal Revenue Code of 1989 where a substantial portion of the 
proceeds of the indebtedness is temporarily invested in tax-exempt 
securities. 

A sharp growth in sales volume and rapidly increasing demands on 
taxpayer's manufacturing facilities, as well as a material increase in 
its u orking capital requirements, necessitated an additional financing 
program. In this connection the taxpayer issued additional capital 
stock and sinking fund debentures. Through this financing the tax- 
payer proposed to provide additional capital for additional equip- 
ment, facilities and related services to manufacture its products. . The 
taxpayer also proposed to liquidate some of its debts. The balance of 
the monies received through this financing program was to be used 
for working capital and otller corporate purposes. 

The sale of the additional shares of stock and sinking fund de- 
bentures was consummated in Apri11954, and a portion of the proceeds 
u as applied for purposes of liquidating the taxpayer's debts, leaving 
a net balance for the purpose of planned expansion and working 
capital. 

The taxpayer, being aware of the time required to complete the 
performance of construction contracts and to obtain delivery of ma- 
chine tools, invested a substantial portion of the proceeds from the 
sales of debentures for a short but unspecified period of time in tax- 
exempt negotiable securities. 

Section 28 of. the 1989 Code provides that in computing net income 
there shall be allowed as deductions: 

(b) INTEsxsT. — All interest paid or accrued within the taxable year on in- 
debtedness, except on indebtedness incurred on continued to purchase or carry 
obligations (other than obligations of the United States issued after September 
24, 1917, and originally subscribed for by the taxpayer) the interest upon which is 
wholly exempt from the taxes imposed by this chapter. 
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The indebtedness in question has been incurred for the purposes of 
refinancing other indebtedness, furnishing working capital, and con- 
templated plant expansion, rather than "to purch~ase or ca~rry" tax- 
exempt securities. Accordingly if the borrowed funds so invested in 
the tax-exempt securities are expended for plant expansion during the 
years 1054 and 1055, it is held that the interest paid or accrued on the 
debentures will constitute an allowable deduction under section 28(b) 
of the Code, notwithstanding the temporary investment of such funds 
in tax-exempt securities. Conipare S. R, 5128, C. H. IV-2, 156 (1025). 

SE&CTION 28(c). — DEDUCTIONS FROM GROSS 
INCOME: TAXES GENE&RALLY 

REGIILATIoNS 118, SEGTIoN 80. 28 (c) — 1: Taxes. Rev. Rul. 55 — 65 

The two percent addition imposed by section 71. 10(9) (c) of the 
Wisconsin Statutes (1058) on corporations, organized in the State of 
Wisconsin and licensed to do business therein, for failure to pay in- 
come tax in full on or before the 15th day of the third month following 
the close of the income year is a part of the tax and consequently is 
deductible under section 28 (c) of the Internal Revenue Code of 1089, 

The additions imposed by section 71. 18(1) of the Wisconsin law 
to be added to the initial amount of income tax for delinquency in 
payment of the tax when due and under section 71. 11(40) for failure 
to file an income tax return within the time prescribed by law are 
penalties and therefore are not deductible. See Ei ossar ck Co. , Ino. v. 
Comnussv'oner, 16 B. T. A. 052. 

REGvLATIoNs 118' SEOUL'iov 80. 28 (c) -1 Taxes. Rev. Rul. 55 — 180 

The tax imposed by the State of Georgia by section 2 of the Georgia 
Retailers' and Consumers' Sales and Use Tax Act, Georgia Laws 1951, 
360, approved on I&'ebruary 20, 1951, effective April 1, 19o1, is a tax 
imposed upon the purchaser or consumer and is deductible under sec- 
tion 23(c) (1) of the Internal Revenue Code of 1939 regardless of 
whether or not it is imposed with respect to property used in a trade or 
business. 

I. T. 4058, C. B. 1951 — 2, 22, modided. 

Further consideration has been given I. T. 4058, C. B. 1051 — 2, 
22, relating to the tax imposed by the State of Georgia under section 
2 of the Georgia Retailers' and Consumers' Sales and Use Tax Act, 
Georgia Laws 1051, 860, approved on February 20, 1951, effective 
April 1, 1951. In I. T. 4058 it is held that such tax is deductible under 
section 28(c) (1) of the Internal Revenue Code oi 1080 by persons 
who engage in the business of selling tangible personal property at 
retail in Georgia and by persons exercising the respective privileges 
set forth in the Act. If such persons are individuals, the deduction 
must be taken in computing adjusted gross income. In the case 
of such persons who are not individuals, the deduction is allowable 
in determining net income. Where taxpayers collect the tax from 
vendees they must include the total amouiits so collected in their gross 
income for Federal income tax purposes. It is further held that 
to the extent that the tax is paicl by the purchaser or consuiner, other- 
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wise than in connect;on with his trade or business, it is deductible 
by the purchaser or consumer under section 28(c) (8) of the Code, 
except ln the case of an individual who elects to take the optional 
standard deduction. In case the purchaser or consumer is an indi- 
vidual and tlie tax is paid in connection with his trade or business, 
the tax must be deducted in computing adjusted gross income. 

The Act, supra, provides in part as follows: 
Ssc. 12. H&. it further enacted, by the authority aforesaid, that: 

(a) 'i'be privil&ge tax herein levied, measured by retail sales shall be 
collected by the dealer from the purchaser or consumer. Notvvithstanding 
:&ny other provision, it is tbe purpose and intent of this Act that tbe tax 
i&»posed hereunder is, in fact, a levy on tbe purchaser or consumer of the 
ta»gil&le personal property or services described in this Act, and the levy 
on dealers as specified is ruerely as agent of the State for collection of 
s:&id tax. 'I'herefore, notwithstanding any exemptions fro&n taxes which 
a»y dealer may now or hereafter enjoy under the constitution or laws of 
this or any other State, or of the I'. nited States, such dealer shall collect 
the tax imposed hereunder from the purchaser or consumer and shall pay 
tbe same over to the State Revenue Commissioner as herein provided. 

Section 23 (c) (1) of the Code provides that in computing net income 
there shall be allowed as deductions taxes paid or accrued within the 
taxable year with certain exceptions not here material. Section 
89. 23(c) — 1(a) of Regulations 118 provides that in general taxes are 
deductible only by tile person upon whom they are imposed. Under 
section 23(c) (8) of the Code, retail sales taxes are deductible by the 
consumer when the burden of the tax is borne by the consumer even 
though the tax is not imposed upon the consumer but is imposed upon 
the dealer, unless the property upon which the tax is imposed is used 
by the consumer in connection with his trade or business. 

From the phraseology of the Act, 8upra, "notwithstanding any 
other provisions * * ~, " it appears that the legislative intent and 
purpose was to impose a, tax on the purchaser or consumer of the 
tangible personal property or services described in this Act, and that 
the levy on dealers as specified is merely as agent of the State for 
collection of the tax and to pay the same over to the State Revenue 
Commissioner. 

Accordingly, it is held that the Georgia sales and use tax is imposed 
upon the purcliaser or consumer and is paid by such taxpayer as a 
tax and is therefore deductible under section 23(c) (1) of the Code, 
regardless of whether or not it is imposed with respect to property 
used in a trade or business. Since the dealers are agents of the State 
for collection purposes, amounts collected by them as tax and paid to 
the State are not includible in their gross income for Federal income 
tax purposes. Hoivever, amounts retained by such agents as a fee 
for collecting the tax are includible in gross income. 

I. T. 4058, C. B. 1951 — 2, 22, is modified to the extent that it is 
inconsistent with tile views expressed herein; 

Rev. Rul. 55-289 REGULATIQNs 118, SEOTIoN 89. 23(c)-1: Taxes 
(Also Section 22 (n); Regulations 118, 

Section 39. 22 (n) -1. ) 
The tax imposed by the State of Mississippi, section 10174 of the 

Mississippi Code, as amended by Ilouse Bill No. 678, April 18, 1954t 
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. Cumulative Supplement to Mississippi Code 1942 Annotated, Volume 
7A. recompiled, upon the sale, use, gift, possession or consumption of 
cigarettes, cigars and smoking tobacco, the impact or burden of which 
is declared to be upon "the vendee, user, consumer or possessor of ciga- 
rettes within the. State of Mississippi" is deductible under section 
28(c) (1) of the Internal Revenue ( ode of 1939 by the consunIer or 

, ultimate user to the extent that the amount of the tax is paid to the 
veIIdor by the vendee. However, in the case of an individual who 
elects to use the optional standard deduction, no deduction is allowable 
unless the tax is attributable to a trade or business carried on by him. 
If the tax is attributable to a trade or business carried on by the indi- 
vidual the amount of the tax is deductible from gross income in corn- 
puting adjusted gross income within the meaning of section 22(n) of 
the Code, provided the trade or business does not consist of the per- 
formance of a, seryice as an employee. EBective April 13, 1954, no 
deduction is allowable to the wholesaler and no portion of the price 
paid by the consumer or ultimate user for such products which repre- 
sents the taxes thereon is includible in the gross income of the whole- 
saler. 

REGCI. ITIoxs 118, SEGIioN 39. 23(c)-1: Taxes. 
Bonus required by the State of Pennsylvania to be paid on capital 

employed therein by organizations not created under the laws of that 
State. See Rev. Rul. 55 — 48, page 281. 

REGCL-iTIoxs 11S, SEcTIGN 89. 23(c)-1: Taxes. 
Deduct-bility of real property taxes imposed by the State of Ohio, 

pursuant to section 5719. 01 of the Revised Code of Ohio, effective 
October 18, 1953. See Rev. Rul. 55 — 152, page 67. 

REGvLATIGNs 118, SEGTIoN 89, 23(c) — 1: Taxes. 

Tax imposed by State of Imuisiana on cigarettes sold at wholesale 
or retail. See Rev. Rul. 55 — 326, page 24. 

REGvLATIGNs 118, SEcTI0N 89. 23 (c)-8: Taxes for 
local benefits. 

Taxes assessed by Mofi'at Tunnel Improvement District of Colorado. 
See Rev. Rul. 55 — 284, page 25. 

SECTION 28(e). — DEDUCTIONS FROM GROSS INCOME: 
LOSSES BY INDIVIDUALS 

REGvLATIGNS 118, SKGTIGN 39. 23 (e) -1: Losses Rev. Rul. 55 — 274 

by individuals. 
' (Also Sections 22 ( a), 28 ( f), Regulations 118, 

Sections 39. 22(a) -1, 39. 23 (f) -1. ) 
For Federal income tax purposes, no gain is realized or loss sus- 

tained upon the redemption, prior to maturity, of 2i/a percent Treasury 

004050' — 50 — 10 
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Bonds, Investment Series A-1065. Interest on such bonds is includible 
in gross income when received or accrued, depending on the taxpayer's 
method of accounting, and such interest accrues when it becomes pay- 
ab'le and not until then. The difFerence between the amount receIved 
upon the redemption of such bonds prior to maturity and their face 
value constitutes a refund of a portion of the interest previously re- 
ceived and reported as gross income by the bondholder, and therefore 
it is deductible by him in the taxable year of redemption as an ordinary 
loss. Compare I. T. 8504, C. B. 1941 — 2, 08. 

REGULATIGNs 118, SECTIQN 89. 28(e)-1: Losses 
by individuals. 

Adjustments of excessive accrual of interest on future payment 
funds held by Federal land banks. See Rev. Rul. 55 — 254, page 826. 

REGULATIGNs 118, SEUTIoN 89. 28(e)-2: Voluntary Rev. Rul. 55-110 
removal of buildings. 

(Also Section 28(f); Regulations 118, Section 
89. 28 (f) — 1. ) 

Where a taxpayer purchases property, with the intention of remov- 
ing the old buildings thereon, and then either erecting a new building 
thereon or using the property without any additional improvements, 
no deductible loss or expense is sustained or incurred upon the removal 
of such old buildings. The removal costs constitute a part of the basis 
of the land acquired. Section 80. 28(e)-2 of Regulations 118, and 
O. D. 1081, C. H. 5, 141 (1021). Further, the basis of such property 
must be reduced by the amounts of any payments received from the 
sale of the old buildings. 

SZCTION 28(f). — DEDUCTIONS FROM GROSS INCOME: 
LOSSZS BY CORPORATIONS 

REGULATIONs 118& SECTION 80. 28(f)-1: Losses 
by corporations. 

I. oss upon voluntary removal of buildings. See Rev. Rul. 55-110, 
page 280. 

REGULATIGNs 118) SEUTIGN 89. 28 (f) — 1: Losses 
by corporations. 

Interest "refunded" upon redemption, prior to maturity, of 21/s 
percent Treasury Bonds, Investment Series A-1965. See Rev. Rui 
55 — 274, page 279. 
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SECTION 23(g). — DEDUCTIONS FROM GROSS 
INCOME: CA. PITAL LOSSES 

REGULATIONs 118, SEGTION 80. 28 (g) — 1; Capital Rev. Rul. 55-48 
losses. 

'(Also Section 23(c), Section 80. 28(c)-1. ) 
The bonus required by the State of Pennsylvania to be paid, in 

accordance with the provisions of the Pennsylvania law prior to its 
repeal on July 25, 1953, on capital employed or to be employed in 
that State by an organization not created or chartered under the 
laws of Pennsylvania and which was capitalized on the books of 
the organization, does not constitute an allowable deduction from 
gross income for Federal income tax purposes during such time as 
the organization remaius in existence and the capital stock, or the 
equivalent thereof, remains outstanding. 

Advice has been requested v-hether the bonus required by the State 
of Pennsylvania to be paid on capital employed in that State by an 
organization not created or chartered under the laws of Pennsylvania, 
and which was capitalized on the books of the organization, becomes 
deductible for Federal income tax purposes in 1953, the year in which 
the law providing for such payment was repealed, or in some later 
year. 

I. T. 8210, C. B. 1988 — 2, 141, holds that the bonus required to be paid. 
to the State of Pennsylvania, as provided. for by section 1, Act of 
May 8, 1001, as amended, and found in Title 72, section 1851 of Pur- 
don's Pennsylvania Statutes, Annotated, on capital employed or to be 
employed in that State by corporations, limited partnerships, or joint 
stock associations, not created or chartered under the laws of the State 
of Pennsylvania, was not a tax but a capital expenditure which was not 
deductible for Federal income tax purposes. 

The Act of May 8, 1001, as amended, in respect of the bonus pay- 
ment, was repealed by Public Law 140 by the Pennsylvania Legisla- 
ture on July 25, 1958. See Purdon's Pennsylvania Statutes, 
Annotated, Title 72, Cumulative Annual Pocket-Part, page 26. The 
repealing provisions were not made retroactive, and, generally, became 
effective as of January 1, 1953. Public Law 140 contains the p~rovision 
that every foreign corporation, as that term is defined in the Act. in 
respect of which a certificate has been issued to clo business in the State 
of Pennsylvania, at, the efi'ective date, shall pay an excise tax upon 
the amount of any increase of capital actually employed u holly within 
that state; and, as to such corporations admitted to do business in that 
state after the efFective date, the tax is payable upon the capital 
actually employed v. holly within the state and upon any increase 
thereof. 

Foreign corporations as defined by Public Law No. 149, supra, in- 
cludes limited partnerships or joint stock associations chartered or 
created by or under the laws of any other state or of the united States 
or of any foreign country, which has been issued a certificate of au- 
thority by the &tate of Pennsylvania to do business within the State 
and which either has its principal or chief place of business located. 
within the State, or has any part of its capital actually employed 
therein. It does not, however, include foreign insurance companies 
and foreign nonprofit corporations. 



Begs. 1 18, f 39. 23(k)-5. ] 282 

Inasmuch as the Act of May 8, 1901, supra, under which a bonus 
payment was required of an organization not created or chartered 
under the laws of Pennsylvania, was not invalidated and the amount 
of such payment is not refundable, the classification thereof as a capi- 
tal expenditure would remain undisturbed. 

Accordingly, it is held that the bonus, which was required to be paid 
to the State of Pennsylvania under its laws on capital employed or 
to be employed in that State by an organization not created or char- 
tered under the laws of Pennsylvania, which payment properly was 
capitalized on the books of the organization, and the statute under 
which imposed not having been invalidated, even though repealed but 
without retroactive effect, is not recognizable as being worthless or 
deductible, for Federal income tax purposes, during such time as the 
organization continues in existence and its capital stock, or the equiva- 
leiit thereof, remains outstanding. 

REGULATIGNs 118, SEGTIGN 89. 28(g)-1: Capital Rev. Rul. 55-66 
losses. 

(Also Section 28(k), Section 89. 28(k)-1. ) 
Allocations to patrons in document form issued by a cooperative 

association in accordance with a preexisting agreement may take the 
form of certificates denoting an investment in the capital of the co- 
operative or of certificates of indebtedness of the cooperative. In 
such cases, it is considered that the patron has in efFect received in 
money the face amount of the document and has either reinvested 
that amount in the capital of the association or allowed the association 
the use thereof. See Rev. Rul. 54 — 10, C, B. 1954-1, 24. The bylaws 
usually disclose the nature of the relationship between the association 
and its patrons, and hence, whether there has been an investment in 
capital of or a loan to the association. This relationship is reflected in 
the type of instrument which a patron receives. By showing whether 
there has been an investment in capital or a loan, the instrument will 
indicate whether a loss due to worthlessness upon dissolution or in- 
solvency, of the cooperative which issued it, may be treated as a capital 
loss or as a bad debt. 

SECTION 28(k). — DEDUCTIONS FROM GROSS 
INCOME: BAD DEBTS 

REGULATIGNs 118, SEOTIGN 89. 28(k)-1: Bad debts. 

Treatment of cooperative association allocations in document forin 
upon dissolution or insolvency. See Rev. Rul. 55-66, above. 

REGULATIONs 118) SECTION 89. 28(k)-5: Reserve 
for bad debts. 

Rev. Rul. 55-8 

In the case of a bank having permission to use and using the reserve 
method of accounting for bad debts for Federal income tax purposes, 
the alternative metl~iod of computing additions to the reserve, as 
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provided in Revenue Ruling 54-148, C. B. 1954 — 1, 60, Inay be adopted 
at the option of the bank f' or any taxable year beginning after De- 
cernber 81, 1958, without obtaining further pertnission from the 
Commissioner. 

REGELATIGNs 118, SEOTIGN 89. 28(k)-5: Reserve 
for bad debts. 

Rev. Pvul. 55 — 24 

)%here a bank, using either the moving average percentage of actual 
bad debt losses to loa~ns in determining additions to its reserve for 
bad debts as provided in Mimeograph No. 6209, C. 13. 1947 — 2, 26, or 
the average experience factor ba~sed on any 20 consecutive years of 
bad debt, experience after 1927 as provided in Revenue Ruling 54 — 148, 
C. Pi. 1954 — 1, 60, has recovered during any of the 20 years used in 
computing eitherl experience factor an~amount of a loan charged OS 
as a bad debt prior to the representative 20-year period, the amount of 
recovery should be taken into account for the year of recovery in de- 
termining the bank's moving average percentage or its average ex- 
perience f actor. 

REGCLATIoxs 118, SEcTIQN 89. 28 (k) — 5: Reserve 
for bad debts. 

Inclusion of certain preferred. stock as part of total deposit or with- 
drawal accounts in the computation of the addition to the reserve for 
bad debts in the case of a building and loan association. See Rev. Rul. 
55 — 891, page 806. 

SECTION 28 (l) . — DEDUCTIONS FROM GROSS INCOME: 
DEPRECIATION 

Rev, Rul 55-25 REGvr. ATIoxs 118, SEOTION 89. 28 (l) — 1: Depreci- 
ation. 

(Also Section 23(a), Section 89. 28(a) — 10; Sec- 
tion 24(a), (Section 89. 24(a) -2, ) 

The taxpayer and a bank entered into a "Trust Agreement" pro- 
viding that the latter as "trustee" would purchase and "lease" to the 
taxpayer certain automotive equipment. However, the trustee will 
hold only bare legal title to the vehicles and the taxpayer will have 
possession as mell as all the rights and obligations relating thereto 
during their useful life and also any salvage Iealized upon their final 
disposition. The taxpayer mill make stipulated payments termed 
"rent, " to the trustee, which mill be equal to the costs incurred by the 
bank in acquiring the vehicles as well as interest and incidental ex- 
penses. The agreement further provides that the taxpayer may at any 
time acquire full title to the vehicles by paying the balance of the costs 
then remaining unpaid. HeM, that the taxpayer is virtual owner of 
the vehicles and is entitled to deduct depreciation thereon which should 
be spread. over the useful life of the equipment rather than over the 
stated "lease" period. The payments termed "rent" in the agreement 
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constitute part payment for capital items and should be capitalized by 
the taxpayer insofar as they represent capital payments. 

Rgovr. ATfoNs 118, SzcTfoN 80. 23 (1) -1: Depreci- Rev. Rul. 55-80 
ation. 

The devisee of a lessor who is devised an interest in property 
on which a building had been constructed by a lessee without cost 
to the lessor, under a lease which extends beyond the useful life 
of the building, is not entitled to a depreciation allowance on the 
building. 

Advice has been requested whether the devisee of a lessor, who has 
been devised property, or an interest in property, on v hich a build- 

ing has been erected by the lessee without cost to the lessor under a 

long term lease which extends beyond the useful life of the building, 
is entitled to a depreciation allowance. 

Section 23 of the Internal Revenue Code of 1M0 provides for a 
deduction from gross income for— 

(1) DapascIATION. — A reasonable allowance for the exhaustion, wear and 
tear (including a reasonable allowance for obso)escence)— 

(1) of property used in the trade or business, or 
(2) of property held for the production of income. 

In the case of a lessor of property on which a building has been 
erected by the lessee without cost to such lessor, under a long term 
lease which extends beyond the useful life of the building, there is 
no basis for the allowance of depreciation to the lessor since the lessor 
has no investment or cost therein which is subject to exhaustion. 
'lVhere the taxpayer acquires such property by a devise, the basis of 
the property so acquired, under section 113 (a. ) (5) of the Code, is the 
fair market value of the property at the time of acquisition. 

In cases involving the subject which ~ ere decided by the Tax Court 
prior to July 13, 1054, it ~ as stated that the only reason the original 
lessor was not entitled to depreciation was that he had no basis (no 
investment or cost) upon which to compute depreciation; however, it 
was held that in the case of a devisee, a, basis was acquired under 
section 113(a) (5) of the Code, which basis the devisee was entitled 
to depreciate. See glary Young~ ')moore v. Commissioner, 15 T. C. 006; 
O'. Charles J carson, J'r. v. Con~missioner, 13 T. C. 851, and Charles 
Bertram Currier v. Commissioner, 7 T. C. 080. 

The court held in the First National Bank of Kansas City, Trustee 
(williams W'ill) v. Nee, 100 I&'ed, (M) 61, that the lessor's testamen- 
tary trustee was not entitled, in the determination of income tax, to 
allowance for depreciation on its alleged interest in the building 
erected by the lessee on leased premises, on the grounds that the trustee 
had no interest in the building on the leased premises which was de- 

preciable under the statutory de6nition; that the building was not 
"used in the trade or business" of the trustee, within the meaning of 
section 98(1) (1), nor was the building "held for the production of 
income" within the meaning of section 23(1) (2); that the lessor re- 

served and received, and her successors continued to receive, rent 
solely from the ground; that the building was designed to produce 
inconie, but not for the lessor or her successors& and since the lessee 
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paid for fhe building and was entitled to a credit against income for 
its depreciation. 

On appeal, in Commissioner v. 3Xary I'oung, 'lIoore, 207 Fe&l. (2rl) 
265, certiorari denied M7 U. S. M2, the court reached the same con- 
clusion as that reached in the First National Bank case. It stated 
that it is not the physical property itself, nor the title thereto, which 
alone entitles the owner to claim depreciation; that the statutory al- 
lowance is available to him whose interest in the wasting asset is 
such that he would sufi'er an economic loss resulting from the deteri- 
oration and physical exhaustion as it takes place; that, the devisee 
inherits only an interest in the land and a, reversionary interest in 
the building; and that ground rent, ivhich arises out of the devisee's 
o&vnership of land, will come in for a period extending beyond the 
life of the building~, so that the devisee will not suffer an economic 
loss as the building wears out. 

On July 13, 1954, the court in . IKert L. Ii'otaan v. Commis''oner, 
22 T. C. 865, reconsidered its position and stated that it will no longer 
follov its decisions in the Moore, I'carson, and Currier cases, but, will 
now follow the decisions in Commissioner v. J. Charles Pearson, 0'r. , 
188 Fed. (2d) 7&, and Commissioner v. 35ary E'oung 3Ioore, 207 Fed. 
('&d) 265. 

Accordingly, it is held tlntt the devisee of a lessor who is devised 
property, or an interest in property, on which a building had been 
constructed by the lessee without cost to the lessor, under a lease ~vhich 
extends beyond the useful life of the building, is not entitled to a 
depreciation allo~ance on the building. 

SECTIOV 23(m). — DEDUCTIOXS FROM bROSS 
IXCOME: DEPLETIOV 

RyouL&TzoNs 118, SKcTioxr 39. 23(m)-1: Depletion 
of mines, oil and gas wells, other natural de- 
posits, and timber; depreciation of improve- 
ments. 

Rev. Rub 55-13 

In computin percentage depletion the gross seiling price, where 
a prepayment discount is involved, may be used only in those cases 
where the discount is a cash discount, not a trade discount, and 
represents a fair interest rate. 

The Internal Revenue Service has been requested to consider 
whether the gross sales price or the net sales price should be used in 
determining gross income for percentage depletion purposes. The 
question involves the same type of situation as was presented in the 
case of rVontrea/ A'ining Company v. Commissioner, 2 T. C. 688, 
acquiescence, C. B. 1N4, 20 (appealed on other grounds to the United 
States Court of Appeals for the Sixth Circuit) . 

In that case, the taxpayer was engaged in mining and selling iron 
ore. Because of the taxpayer's location, its shipments to customers 
were restricted to the annual navigation season of the Ureat l. akes, 
which extends from April through about November 15. The taxpayer 
contracted with the customer to deliver specific tonnages of ore based 
on the particular customer's needs for an entire year. Such contracts 
rsually provided for payment, in 12 equal installments. The customer, 
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however, had the privilege of discounting any or all installments at 
a rate approximating the prevailing interest rate upon bank loans. 

Subject to certain limitations not here pertinent, the allowance for 
depletion under section 23(m) of the Internal Revenue Code of 1939, 
in the case of a taxpayer in the ruining industry, is based on a certain 
percentage "of the gross income from the property during the taxable 
year. " In cVotitreai chaining Co. v. Comnw'88ioner, 8epra, the court 
ruled, in efi'ect, that for purposes there pertinent the term "gross 
income from the property" was not synonymous with the concept of 
gross income as defined elsewhere in the Code. In fact, the court 
there stated that under the circumstances presented the term means 
the amount for which the petitioner sold its ore, an amount which 
it termed the "selling amount. " 

After reviewing the particular circumstances surrounding the 
adoption by the iron ore mining companies of the practice to extend 
cash discounts to customers, the court in the above-mentioned case 
distinguished between cash and trade discounts by stating, "It is clear 
that these discounts are cash discounts made to expedite payments for 
ore purchased by customers, not trade discounts arising out of' market 
conditions and resulting in a fiat rate of prices irrespective of the time 
of payment. * * * Moreover, there can be no question that they 
approximate a fair interest rate. " 

The court compared this principle with the practice of determining 
cost of inventories by a purchaser of merchandise, as provided by 
Article 22(c) — 3 of Regulations 94 (now sec. 89. 22 (c) — 3 of Regulations 
118), wherein it is provided that cost means, in the ease of. merchandise 
purchased since the beginning of the taxable year, the invoice price 
less trade or other discounts, except strictly cash discounts approxi- 
mating a fair interest rate, which may be deducted or not at the option 
of the taxpayer, provided a consistent course is followed. The court 
held that under the authority of these regulations it would appear 
that petitioner's customers, assuming they used inventories at cost, 
could treat the discounts in question either as income or a charge 
against cost, provided a consistent course is followed. On the basis 
of the foregoing the court reasoned that the petitioner, in keeping 
with its long~ and consistent accounting practice and that of the indus- 
try, is entitled to treat such discounts as business expenses of the 
nature of so-called "financial items which are properly deductible as 
ordinary and necessary expense. " 

In view of the above, it is the position of the Internal Revenue 
Service that in computing gross income from the property for pur- 
poses of section 23(m) of the Internal Revenue Code, where a pre- 
payment discount is involved the gross selling price may be used only 
in those cases where the discount is a cash discount, not a trade dis- 
count, and represents a fair interest rate. 

RroUr, &TzoNs 118, SzcTroN 89. 23 (m) — 1: Depletion 
of mines, oil and gas wells, other natural de- 
posits, and timber; depreciation of improve- 
ments. 

Rev. Rul. 55-35 

The principles of G. C. M. 23623, C. B. 1943, 313, relating to the 
treatment, for Federal income tax purposes, of the assignment of 
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producing operating interests in oil and gas properties for cash, with 
retention of contingent production payments, are also to be applied 
with respect to the treatment of subleases of producing oil and gas 
properties where cash is received and the equipment is assigned. 
The excess of the adjusted basis of the equipment over the cash 
received is returuable only through depletion. 

G. C. Af. 23623, C. B. 1043, 318, moditicd. 

The Internal Revenue Service has been asked 7-hether, in view of 
the decision of the Supreme Court of the United States in lV. G. Chouse 
v. Commissioner, M4 U. S. 1, Ct. D. 1020, C. B. ll)45, oo43, the principles 
of G. C. i%I. 20028, C. B. 1N8, 813, are to be applied vvith respect to 
the treatment of subleases of producIng oil and gas properties vvith 
retention of an overriding royalty interest where the equipment is 
assigned under the following circumstances: 

A has a producing leasehold with an adjusted leasehol&l basis of 
zero and an adjusted equipment basis of 2, &0m dollars. A assigns a 
leasehold (or subleases) and assigns the equipment to B for a cash 
payment of 175a: dollars and retains an overriding royalty of one- 
eighth (Vs). Following the decision in the Choate case, the cash is 
considered as pavment Vor the equipment to the extent, of its depreci- 
ated cost and the excess of cash, if any. over the depreciated cost 
represents a bonus or an advance r~oyalty subject to percenta&re deple- 
tion in the hands of the sublessor. &Vhere the clepreciable cost of 
equipment exceeds cash, the excess amount is considered an additional 
cost of the royalty specified in the lease. As cost of the royalty, such 
excess would be returnable throu&rh depletion. 

This policy is based on an extension of the principles stated in 
G. C. i%I. 20620, vupra, in which it was held that, in transactions in- 
volving assignments of producing oil and gas leases for cash with a 
retention of contingent oil and gas payments no less could be allowed, 
but the excess of the adjusted basis of equipment over cash received 
represented a part of the depletable basis of the retained economic in- 
terest (the contingent oil and gas payment). G. C. 3I. 20020 was 
issued prior to the decision in the Choate case, and expressed the view 
that the theory of a sale of equipment would not apply on those cases in 
which the assignor or sublessor retained a royalty interest throughout 
the productive life of the property as distinguished from those cases 
in which the transaction elt'ected a sale. 

It is sometimes argued that depreciation of the excess of the acl j usted 
equipment cost over the cash received should be permitted over the 
life of the property instead of transferring such excess to depletable 
cost. The fallacy of permitting the return of the remaining basis in 
any way other than through depletion may be illustrated by a situa- 
tion where A, in the foregoing example, transfers his lease and equip- 
ment without cash or other consideration other than the retention of 
a one-fourth ('/~) overriding royalty. The stated argument would 
allow A in such a case to continue to deduct depreciation (it might be 
called amortization) despite the fact that he no longer owns the equip- 
ment. Furthermore, in such a case, since the overriding royalty has 
been increased in amount due to the fact that the property was 
equipped (the equipment having been assigned), and depletion is 
allowable on such increase, it is apparent that the allowance of de- 
preciation in addition to depletion results in double deductions. This 
is less readily apparent, but nonetheless true, in the instance of an 
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assignment of the working interest with a retention of an economic 
interest (overriding royalty interest or contingent production pay- 
ment) involving the receipt of cash in an amount less than the adjusted 
basis of the equipment on the property. See Revenue Ruling 54-548, 
C. B. 1954 — 2, 91, involving the treatment of royalty payments made 
for leased equipment. 

Accordingly, the principles of G. C. A1. 28628, supra, are also to be 
applied to cash payments made upon assignments or leases (or upon 
the subleasing) of producing oil and gas properties with a retention 
of an overriding royalty where equipment is assigned. The excess of 
the adjusted basis of equipment over cash received is returnable to the 
sublessor only as depletion. 

G. C. 31, 28628, C. B. 1948, 818, is modified accordingly. 

REGULATIONs 118, SzcTzoN 89. 28(rn) — 1: Depletion Rev. Rul. 55-251 
of mines, oil and gas wells, other natural 
deposits, and timber. 

A taxpayer who dredges sand and gravel from the bed of a navi- 
gable river under a permit from the Federal government which 
merely constitutes a waiver by the United States of any objection 
based on control by the United States over navigation, but which 
does not otherwise give to the taxpayer any legal right nor economic 
interest in the deposit, is not entitled to percentage depletion unless 
he has a depletable economic interest or legal right to the deposit 
independent of such Federal permit. Neither is depletion allowable 
on spoil banks built up during previous dredging operations. 

Advice has been requested whether a deduction for depletion on sand 
and gravel dredged for commercial sale from the bed of navigable 
river is allowable for Federal income tax purposes under the following 
circumstances. 

In the instant case the taxpayer dredges sand and gravel from sev- 
eral rivers and sells it to various industrial concerns in the area. The 
taxpayer pays no royalties for the sand and gravel which he relnoves 
and sells. 'I'he operation is carried on under a permit from the United 
States Army Engineers, but the taxpayer has no express permission of 
any kind from the State government to remove the sand and gravel, 
The permit from the Army Engineers states that it is understood that 
"this instrument does not give any property rights either in real es- 
tate or material, or any exclusive privileges ~ * ~ nor does it 
obviate the necessity of obtaining State assent to the work authorized. 
It merely expresses the assent of the Federal Government so far as 
concerns the public rights of navigation. " The permit is merely a 
waiver by the United States of any objection based on control by the 
United States over navioation. 

Section 89. 28(m) — 1 of Regulations 118 provides in part that the 
owner of an economic interest in mineral deposits or standing timber 
is allowed annual depletion deductions and that an economic interest 
is possessed in every case in which the taxpayer has acquired, by in- 
vestment, any interest in mineral in place or standing timber and se- 

cures, by any form of legal relationship, income derived from the 
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severance nnd sale of the mineral or timber to which he must look 
for a return of his capital. 

On the basis of the facts stated it does not appear that the taxpnyer 
hns nny economic interest in the sand and gravel deposits. The per- 
mit granted by the United States does not give the taxpnyer any prop- 
erty rights in the deposit, nor does it give tlute taxpnyer a superior right 
in the deposits over anyone else. Of course, the mere fact that the 
taxpnyer does not have an exclusive legnl riglit in the deposits would 
not necessnrily deprive it of depletion if it did have a nonrevocable 
legal right to remove the deposits and such right was a valuable right 
bn~sed upon a legal consideration, In extending percentage depletion 
to sand nnd gra~vel in the Revenue Act of 1951, it does not appear that 
Congress int~ended to alter the law respecting the type of interest that 
is depletable. See Sennte Report Xo. 781 on the Revenue Act of 1951, 
C. B. 1951 — 2, 458, at 484. 

Even if the taxpayer owned the lnnd underlying the sand and gravel 
deposits, it would not necessarily follow that the taxpayer is entitled 
to depletion. This is based on the rensoning of the Supreme Court 
of the United States inLynch v. Alworth-Stepher&s Co. , 267 U. S. 864, 
T. D. M90, C. B. IV — 1, 162 (1925), and L&'. G. Palmer v. Bender, 287 
IT. S. 551, Ct. D. 641, C. B. XII — 1, ~265 (1MB), that depletion is avail- 
able only to one whose interest is depleted by extraction of the minernl. 
In . . 1. Steve Anderson et al. v. FIelvering, 310 U. S. 404, Ct. D. 1456, 
C. B. 1940 — 1, 108, the Court stated that the deduction for depletion is 
intended as "compensation for the capital assets consumed in the pro- 
duction of income through the severence of minerals. " The court 
aclded "the granting of an arbitrary deduction, in the interests 
of convenience, of a percentage of' the gross income derived from the 
severance of oil and gas, merely emphasizes the underlying theory of 
the allowance as n, tax-free return of the capital consumed. in the pro- 
duction of gross income through severance. " Also see Flelvenng v. 
BanHlne Oil Company, 806 U. S. M2, Ct. D. 1328, C. B. 1968 — 1, 806. 
A taxpayer is not entitled to depletion if the value of his interest is 
not diminished by extraction of the mineral. 

Xo information is given nor has there been any specific considera- 
tion whether the sand nnd gravel removed by the taxpayer from the 
river bed is replenished by the river within a relatively short period 
of time. However, if such is the case, the taxpayer's interest would 
not be exhausted by removal of the sand and grnvel, and for that addi- 
tional reason there would of course be no right to depletion. 

In view of the above it is held that a taxpayer who dredges sand 
nnd gravel from the bed of a navigable river uncler a permit from the 
Federal government which merely constitutes a wniver by the I nited 
States of any objection based on control by the United States over 
navigation, but which does not otherwise give to the taxpayer nny 
legal right nor economic interest in the deposit, is not entitled to 
percentage depletion unless he has a depletable economic interest or 
legal right to the deposit independent of such Federal permit. 
Neither is depletion allowable on spoil banks built up during previous 
dredging operations. Compare Rev. Rul. 4, C. B. 1956 — 1, 48. 
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REGULATIONs 118, SEGTIQN 89. 28(m)-1: Deple- Rev. Rul. 55-850 
tion of mines, oil and gas wells, other natu- 
ral deposits, and timber; depreciation of 
improvements. 

The taxpayer mines salt from underground deposits by hydraulic 
methods. It is brought to the surface in the form of artificial brine 
and used in that form as raw material for the manufacture of chemical 
products which are the first products marketed by the taxpayer. For 
electrolytic manufacturing purposes, salt produced in brine has the 
same value as crude rock salt at the mouth of the mine. Beld, in com- 
puting "gross income from the property, " for percentage depletion 
purposes, the market value of crude rock salt at the mouth of the mine 
should be ascertained either from direct sales of such material or by 
working back from sales of manufactured products. In order to arrive 
at the market value of crude rock salt by working back from sales of 
manufactured products, it is necessary to reduce the sales price by 
costs, expenses, and profits which are attributable to any processes 
subsequent to the completion of the mining processes. No opinion is 
expressed with respect to natural brine, this ruling being limited to 
natural salt deposits in solid form. 

REGULATIONs 118, SEGTIQN 89. o8(m)-1: Depletion Rev. Rul. 55-890 
of mines, oil and gas wells, other than natural 
deposits, and timber; depreciation of improve- 
ments. 

Where the main objective of mining granite or marble is the produc- 
tion of rough blocks, the mining process ends when the rough blocks 
of granite or marble produced at the quarry are shipped or trans- 
ferred for sawing, shaping, and polishing. However, if the taxpayer 
incidentally produces and sells crushed granite or marble as a by- 
product of mining at, the mine or quarry, amounts received for such 
production may be included in gross income subject to percentage de- 
pletion. When, because of subsequent operations, it is necessary to re- 
sort to the proportionate profits method (section 89. 28(m)-1(e) (8) 
and section 89. o8 (m)-1(g) of Regulations 118) to determine the gross 
and net income from mining, any income from such byproducts inci- 
dent to operations subsequent to mining must be included in determin- 
ing the overall profits to be allocated to mining and nonmining 
activities. 

REGULATICNS 118, SEGTI0N 89. 28 (m) -1: Depletion 
of mines, oil and gas wells, other natural de- 
posits, and timber; depreciation of improve- 
ments. 

Depletion allowance with respect to income received from the sale 

of loam. See Rev. Rul. 55-11, page o1K 
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REGIIIATIONs. 118, SEcrIoN 39. 23(m)-1: Depletion 
of mines, oil and gas wells, other natural de- 
posits, and timber; depreciation of improve- 
ments. 

Treatment of hauling and development allowances granted by the 
Atomic Energy Commission for percentage depletion purposes. Sce 
Rev. Rul. 55 — 47, page 230. 

REGCI ATIGNS 118' SEGTIGN 30. 23 (m) . — 1: Depletion 
of mines, oil and gas wells, other natural de- 
posits, and timber; depreciation of improvements. 

Processes which are considered mining processes in the manufac- 
ture of lightweight a»rgregate from shale and slate. See Rev. Rul. 
55 — 78, page 357. 

REGCI. ATIGNS 118, S-cTIGN 39. 23(m) — 1: Depletion 
of mines, oil and gas wells, other natural depos- 
its, and timber; depreciation of iInprovement. 

The decision in the case of United States v. Cherokee Btie7e &f", 2'i7e 
C'ompany, 218 Fed. (2d) 424, does not a6'ect the position of the Service 
with respect to ordinary treatment processes in the case of brick and 
tile clay as set forth in Revenue Ruling 54 — 100, C. B. 1054 — 1, 62. See 
Rev. Rul. 55 — 244, page 73. 

REGULATIONS 118, SEcTIoN 39. 23(m)-5: Compu- 
tation of depletion based on percentage of 
income in case of certain mines or other 
natural deposits. 

Percentage depletion of clay used in conjunction with shale in the 
manufacture of light weight aggregate. See Rev. Rul. 55 — 180, page 
358. 

SECTION 23(o). — DEDUCTIONS I»ROi(I CrROSS INCOML»: 
CHARITABLE AND OTHER CONTIliBUTIOVS 

REGUI ATIONs 118, SEcTIGN 30. 23(o) — 1: Contri- 
butions or gifts by individuals. 

(Also Section 23(a), Section 39. 23(a)-1. 

P&ev. Rul. 55 — 4 

A taxpayer who gives his services gratuitously to an association, 
contributions to which are deductible under section 28(o) of the 
Internal Revenue Code of 1988, and who incurs unreimburscd 
traveling expenses. including the cost of meals and lodging, while 
awav from home in connection with the affairs of the association 
and at its direction, may deduct the amount of such unreimbursed 
expenses in computing his net income subject to the limitations 
provided by section 28(o) of the Code. 

Advice has been requested whether a deduction may be tal-en under 
section 23(a) (1) (A) or section 23(o) of the Internal Revenue Code 
of 1030 by a taxpayer serving a, n association hei&1 to be exempt tor 
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Federal income tax purposes for unreimbursed travel expenses in 
connection with the performance of his ofBcial duties. 

In the instant case a taxpayer who gives his services gratuitously 
as an OScer of an association, contributions to which are deductible 
under the provisions of section 28(o) of the Code, incurs unreimbursed 
traveling expenses, including cost of meals and lodging, while away 
from home in connection with the aA'airs of the association and at 
its direction. 

Section 28(a) (1) (A) of the Code provides in part that a deduction 
is allowable for "traveling expenses (including the entire amount, 
expended for meals and lodging) while away from home in the pur- 
suit of a trade or business; "' * "'. " The traveling expenses incurred 
by the taxpayer here under consideration, in connection with his activ- 
ities on behalf of the association, do not represent expenses incurred in 
carrying on a trade or business and, therefore, are not deductible 
in computing his net income under that section of the Code. 

Section 28(o) of the Code provides in part that in computing net 
income there shall be allowed as deductions: 

(o) CHARITABLE AND OTHER CoNTRIBUTIoNs. — In the ease of an individual con- 
tributions or gifts payment of which is made within the taxable year to or for 
the use of: 

(2) a corporation, trust, or community chest, fund, or foundation created 
or organized in the United States or in any possession thereof ' " * or- 
ganized and operated exclusively for religious, charitable, scientific, literary, 
or educational purposes, " * ~; 

to an amount which in all the above cases combined does not exceed 20 per 
centum of the taxpayer's adjusted gross income. * ~ ~. 

Accordingly, it is held that a taxpayer who gives his services gra- 
tuitously to an association, contributions to which are deductible 
under the provisions of section 28(o) of the Code, and who incurs 
unreirnbursed traveling expenses, including the cost of meals and 
lodging, while away from home in connection with the affairs of the 
association and at its direction, may deduct the amount of such unre- 
imbursed expenses in computing his net income subject to the limita- 
tion provided by section 28(o) of the Code. 

REGULATI0Ns 118, SEcTIQN 89. 28 (o)-1: Contri- 
butions or gifts by individuals. 

(Also Section 28(q); Regulations 118, Section 
tion 80. 28 (q) -1. ) 

Rev. Rul. 55-1N 

Contributions made to a reserve officers' association are not de- 
ductible by the donors for Federal income tax purposes under the 
provisions of section 23(o) and (q) of the Internal Revenue Code 
of 1939. 

Advice has been requested whether contributions made to a reserve 
OKcers' association are deductible by the donors for Federal income 
tax purposes under the provisions of section 28(o) of the Internal 
Revenue Code of 1MO. 
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Section 23 of the Code, relating to deductions from gross income 
provides in part that in computin~g net incotne there shall be allowed 
as deductions: 

(o) CHARITABLE A'ND OTHER CDNTRIBUTIoNs. — In the ease of an individual, 
contributions or gifts payment of which is made within the taxable year to or 
for the use of: 

inc 

(4) posts or organizations of war veterans, or auxiliary units or societies 
of any such posts or organizations, if such posts, organizations, units, or 
societies are organized in the United States or any of its possessions, and 
if no part of their net earnings inures to the beneht of any private share- 
holder or individual; 

Section 23(q) (3) of the Code, which relates to the deductions of 
contributions made by corporations, contains wording substantially 
similar to that used in section 23(o) (4) of the Code. 

Section 23(o) (4) of the Code refers to war veterans' organizations 
rather than to organizations of veterans of the military set vices gen- 
erally and it is believed that these provisions are not broad enough to 
include reserve OKcers' organizations. That these organizations are 
not organizations of the same class is recognized in section 
1701(a) (1) (B) of the Code, relating to admissions taxes, which spe- 
cifically mentions reserve OKcers' olganizations as well as organiza- 
tions of war veterans. 

The membership in the instant association is composed of persons 
who hold a current commission, or who formerly held a commission, 
in one of the Inilitary services of the United States. The constitution 
cf the association provides that any person holding a commission in 
any of the civilian components of the Armed Forces of the United. 
States shall be eligible for active membership. There is no require- 
Inent, however, that a member must be a war veteran, and the evidence 
does not show that the membership is made up entirely of war vet- 
erans, or is essentially a war veterans' organization. 

It may be stated, however, that where ~an organization is essentially 
a war veterans' organization, the inclusion o~f a small minority of 
members who have served in an established branch of the armed forces 
but who have not servecl during a period. of war will not preclude clas- 
sification under the provisions of section 23 (o) (4) of the Code. 

Accordingly, it is held that contributions made to a reserve ofIicers' 
association of' the type here considered are not deductible by the donors 
for Federal income tax purposes under section 23 (o) and (q) of the 
Code, 

REGvLATIGNS 118) SEcTIoN 39. 23(o) — 1: Contri- Rev. Rul. 55-157 
butions or gifts by individuals. 

(Also Section 44(d); Regulations 118, Section 
39. 44-5. ) 

A taxpaver using the installment basis for the return of income 
derived from a sale of real property to an educational organization, 
contributions to which are deductible under section 23(o) of the In- 
ternal Revenue Code of 1939, is subject to Federal income tax as 
provided by section 44 (d) of the Internal Revenue Code of 1939 with 
respect to installment notes due from such sale of real property 
when such notes are credited to the organizatiou as gifts. However, 
the fair market value of each note as of the date it is credited as a 
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gift wilI constitute an allowable deduction to the extent provided 
by section 23(o) of the Code. 

The taxpayer in the instant case sold a parcel of real estate to an 
educational organization, contributions to which are deductible under 
ection 28(o) of the Internal Revenue Code of 1%9. The terms of 

settlement provided for a cash payment amounting to less than 80 
percent of the purchase price with the balance of the purchase price 
represented by twenty equal annual installment notes. The transac- 
tion as a whole did not amount in substance to a gift of the diNerence 
between the value of the real estate and the amount of the cash pay- 
ment. The taxpayer elected to report the income derived from the 
sale on the installment basis prescribed in section 44 of the Code. Ad- 
vice has been requested whether the taxpayer will be subject to Fed- 
eral income tax as provided by section 44(d) of the Code if he makes a 
gift of each annual payment, as it falls due and whether the cretlited 
payment will represent a contribution deductible to the extent pro- 
vided by section 28(o) of the Code. 

Under the provisions of section 44(d) of the Code, if an install- 
ment obligation is satisfied at other than its face value or distributed, 
transmitted, sold, or otherwise disposed of, gain or loss shall result 
to the extent of the difi'erence between the basis of the obligation and, 
in case of a distribution, transmission, or disposition otherwise than 
by sale or exchange, the fair market value of the obligation at the 
time of such distribution, transmission, or disposition. Any gain or 
loss so resulting shall be considered as resulting from the sale or 
exchange of the property in respect of. which the installment obliga- 
tion was received. The basis of the obligation shall be the excess of 
the face value of the obligation over an amount equal to the income 
which would be returnable were the obligation satisfied in full. See 
section 39. 44 — 5 of Regulations 118. 

Section 28(o) of the Code provides that in computing net income 
an individual taxpayer may take a deduction for the contribution or 
gift payment of which is made within the taxable year to or for the 
use of certain organizations to an amount which does not exceed 20 
per centum of the taxpayer's adjusted gross income. If the contribu- 
tion or gift is other than money, the basis for calculation of the amount 
thereof shall be the fair market value of the property at the time of 
the contribution or gift. Section 89. 28(o) — 1 of Regulations 118. 

On the basis of the foregoing, it is held that the taxpayer is sub- 
ject to I& ederal income tax as provided in section 44(d) of the Code 
with respect to the notes which are credited to the organization as 
gifts. The fair market value of each note as of the date credited 
as a gift will constitute an allo~able deduction to the extent pre- 
scribed in section 28 (o) of the Code. 

RKGTJLATIONs 118, SKGTION 89. 23(o)-1: Contri- Rev. Rul, 55-1M 
butions or gifts by individuals. 

That portion of membership dues earmarked for distribution to 
qualified charities, and paid by individual members to the treasurer 
of a social club, acting also as a duly constituted collecting agent for 
certain cliaritable organizations of the type set forth in section 23(o) 
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of the Internal Revenue Code of 1939, is deductible as a contribu- 
tion by the donor members in computing their taxable net inconre in 
the manner and to the extent provided by section 23 (o) of the 1939 
Code. 

Advice has been requested whether amounts paid as membership 
dues to a social club and distributed to qualified charities under the 
circumstances set forth below would constitute allowable deductions 
to the members within the meaning of section 28(o) of the Internal 
Revenue Code of 1MO. 

The rules of the instant club provide that each member shall pay 
dues of 100m dollars annually. Of this amount 80m dollars is in pay- 
ment of two tickets to a dinner-dance and 70m dollars constitutes a 
direct contribution by the member to organizations, contributions to 
which are deductible under the provisions of section 28(o) of the 
Code. Checks in payment of dues are made payable to the tres urer 
of the club, who has been authorized both by the club and the donee 
organization to act as agent to receive members' contributions for such 
purposes. 

Section 28(o) of the Code provides, in part, that in computing tax- 
ab]e net income there shall be allowed as deductions in the case of an 
individual "contributions or gifts payment of which is made within 
the taxable year to or for the use of * * * a corporation, trust, or. 

community chest, fund or foundation s * * organized and operated 
exclusively for religious, charitable, scientific or educational purposes 

Section 89. 28(o)-1 of Regulations 118 provides that a, deduction is 
allowable under section 28(o) of the Code only with respect to con- 
tributions or gifts which are actually paid during the taxable year, 
regardless of when pledged and regardless of the method of account- 
ing employed by the taxpayer in keeping his books or records. 

Contributions made by members of the social club under the fore- 
going arrangement and paid over to organizations which are of the 
type set out in section 28(o) of the Code constitute allowable deduc- 
tions to the members in computing their taxable net income in the 
manner and -to the extent provided by that section. Contributions 
received by the treasurer who is also acting as agent of such donee 
organizations, will be deductible by the donors at the time sucli con- 
tributions are paid to him. However, if the treasurer has not been 
designated by the organization involved to act as its agent, he is con- 
sidered to be the agent of the contributor. Accordingly, in that case 
such contributions are deductible only in the taxable year in which 
they are actually transferred to the donee organization. 

Rev. Rul. 55 — 275 REGULATIONS 118, SrcTzoN 80~. 28 (o) -1: Contri- 
butions or gifts by individuals. 

(Also Sections 811(c), 812(d); Regulations 
105, Sections 81. 17, 81. 44. ) 

Method of reporting, for income, gift, and estate tax purposes, 
contributions of ruoney and property made to an income participa- 

364050' — 56 — 20 
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tion fund of an organization exempt from Federal income tax under 
section 101(g&) of the Internal Revenue Code of 1M9, where pay- 
ments from the net income of the fund, if any, are to be made to 
the contributors or to the contributors and their designated 
coparticipants during their lives. 

An inquiry has been received relative to the method to be followed 
in reporting for income, gift, and estate tax purposes a donation of 
money or property under the following circumstarces. 

A corporation, contributions to which have been determined to be de- 
ductible under section 23(o) and section 23(q) of the Internal Reve- 
iiue Code of 1939, issued income participation fund certificates, in the 
principal amount of 100m dollars outstanding at any one time, to 
certain individuals desirous of contributing to the fund but v&. ho 
v& ished to reserve the right to receive some income during their lives 
or the lives of themselves and a designated coparticipant. Under the 
plan, the donors contributed specified dollar amounts, or specifically 
valued property, to aid in retiring a debt incurred in the construction 
of a dormitory. 

In return for such donation, the donor was issued. a certificate in 
the form indicated and he will, from time to time, receive payments 
from the net income, if any, of the dormitory which is pledged to 
provide the payments to the contributors to the fund. Payments will 
be made to the holders of the certificates outstanding on each quarterly 
payment date up to the maximum specified annual percentages shown 
upon the face of the certificates. Each certificate shows the maxiinum 
return possible, deterinined by the age of the d. onor, or the younger 
of the donor and his coparticipant, at the time the certificate is issued. 

Since the payments made to the donor are limited to a proportionate 
share of the aggregate income and since the plan in no way guarantees 
future payments in any amount to the donors, the payments would not 
constitute annuities for purposes of section 22(b) (2) of the Code or 
for gift tax or estate tax purposes. The effect of the agreements 
entered into by and between the corporation and the donor, whereby 
he alone or with another would receive income payments, is to create 
an irrevocable trust. 

Section 23(o) of the Code provides for the allo~ance of contribu- 
tions or gifts, payment of which is made within the taxable year "to 
or for the use of" charitable, educational, and other designated types 
of institutions and organizations. 

The Internal Reveiiue Service has held that the phrase "for the use 
of" is intended to convey a meaning similar to that of "in trust for"s 
See Rev. Rul. 194, C. B. 195o — 2, 128. In I. T. 1776, C. B. II-2, 151 

! 1923), it v as held, under the Revenue Act of 1921, that where a donor 
l&y written instrument gave a life estate in bonds to an individual and 
the remainder interest to a church, the cash value of the gift to tlie 
churcli was deductible. In I. T. 8707& C. B. 1945, 114, it was held that 
where a taxpayer creates an irrevocable trust, reserving the income to 
himself for life with remainder over at his death to a beneficiary 
which meets the requirements of section 28(o) (2) of the Code, the 
present value of the remainder interest is deductible by the taxpayer 
in his incoine tax return for the taxable year in which the property ls 
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transferred in trust, subject to limitations prescribed in section 28(o) 
of the Code. 

Therefore, it is held that under the agreements in the instant case, 
whereby the donor alone or the donor with another would receive in- 
come payments, a gift was made subject to a life estate or life estates. 
The amount to be allowed as a deduction in the year in which speci- 
fied dollar amounts or specifically-valued property is transferred, is 
the present value of the remainder interest, . See I. T. 3707, supra. 
The basis for calculating the amount of the gift oi property, other 
than money, will be the f~air market value of such property at the time 
of its transfer under the agreement. 

With respect to a gift m~ade after December 81, 1951, the value of 
the right retained by the donor is to be computed in accordance with 
Table I, section 86. 19(f) of Gift Tax Regulations 108. The diNer- 
ence between the value of the property transferre&l and the value of 
the right retained by the donor is the value of the gift for gift tax 
purposes: If all the payments are to cease at the dea~th of the donor, 
the entire value of the gift may be deducted on the gift tax return as a 
charitable gift. If, however, a survivorship right is involved, the 
value of the gift postponed until the death of the last to die of two 
persons will be furnished by the Internal Revenue Service, in connec- 
tion with any completed transaction, upon the receipt of a request 
disclosing the name, address, age, and dat. e of birth of the donor, and 
the name, address, age, and date of birth of the individual donee. 

Since under the agreements the income is to be used in making the 
payments to the donor-beneficiaries and/or the coparticipants, the 
income is taxable to them. 

Since the transfer is one in which the donor retained for his life the 
right to the income from the property within the meaning of section 
811 (c) (1) (8) of the Internal Revenue Code, it should be reported 
in the estate tax return filed for his estate and a deduction therefor 
claimed under section 812(d) of the Code. 

In the event the donation to the fund is in the form of property hav- 
ing a value in excess of its basis in the hands of the donor, the ap- 
preciation in the value of such property will not constitute taxable 
income to the donor. As stated hereinbefore, the basis of calculating 
the amount of the gift of property, other than money, will be the fair 
market value of such property as at the time of its transfer to the cor- 
poration under the agreement. 

REGvLaTIoNs 118, SEcTIQN 89. 28(o) — 1: Contri- Rev. R, ul. 55 — 410 
butions or gifts by individuals. 

The satisfaction of a pledge to an organization described in section 
23(o) of the Internal Revenue Code of 1929 by means of a donation 
or gift of property which has either appreciated or depreciated in 
value does not give rise to a taxable gain or a deductible loss. Such 
contribution is deductible to the extent of the fair market value 
thereof at the time of the contribution or gift, to the extent provided 
by law. 

Advice has been requested whether the satisfaction of a pledge 
made in terms of dollars to an organization described in section 28(o) 
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of the Internal Revenue Code of 1989, by the donation or gift of 
property which has either appreciated or depreciated in value will 
be considered a taxable event giving rise to a gain or loss for Federal 
income tax purposes. 

Section 28(o) of the Code allows as a deduction in the case of an 
individual, subject to prescribed limitations, "contributions for gifts 
payment of which is made within the taxable year to or for the use of" 
certain specified organizations. 

Section 89. 28(o) — 1 of Regulations 118 provides, in part, that a 
deduction is allowable under section 28(o) of the Code only with 
respect to contributions or gifts which are actually paid during the 
taxable year, regardless of when pledged and regardless of the method 
of accounting employed by the taxpayer in keeping his books and 
records. If the contribution or gift is in a medium other than money, 
the basis for calculating the amount of the gift is the fair market 
value of the property at the time of the contribution or gift. 

It follows that for purposes of section 28(o) of the Code the event 
which gives rise to the deduction is the actual payment of money or 
the transfer of property. It, would be inconsistent to treat such pay- 
ment or transfer as a "contribution or gift" and at the same time. as 
a. satisfaction of a debt with the tax consequences which would ordi- 
narily follow from the use of appreciated property or depreciated to 

pay a debt. 
In view of the foregoing it is held that the satisfaction of a pledge 

to an organization described in section 28(o) of the Internal Revenue 
Code of 1989, by means of a donation or gift of property which has 
either appreciated or depreciated in value, does not give rise to a 
taxable gain or a deductible loss. Such contribution is deductible to 
the extent of the fair market value thereof at the time of the contribu- 
tion or gift. With respect to the manner of handling contributions 
of agricultural or manufactured products or property held tor sale 
in the ordinary course of business see Revenue Ruling 55 — 188, page 228 
of this Bulletin. 

ItEGITLATIGNs 118, SEOTroN 89. 28(o) — 1: Contri- 
butions or gifts by individuals. 

Contributions of property held for sale in ordinary course of busi- 
ness to an organization described in section 28(o) of the Internal 
Revenue Code. See Rev. Rul. 55 — 188, page 228. 

REGvLATIGNS 118, SEGTIQN 89. 28(o)-1: Contri- 
butions or gifts by individuals. 

Deductibility of unreimbursed travel expenses in connection with 
the performance of services for an organization exempt under section 

101(8) of the Internal Revenue Code of 1989. See Rev. Rul. 55-154 
page 28. 
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SECTION 23(p). — DEDUCTIONS FROM GROSS INCOME: 
CONTRIBUTIONS OF AN EMPLOYER TO AN EM- 
PLOYEES' TRUST OR ANNUITY PLAN AND COMPEN- 
SATION UNDER A DEFERRED-PAYMENT PLAN 

REuIILATloNs 118, SEcrloN 39. 23(p) — 1: Contri- Rev. Rul. 55-212 
butions of an employer to an einployees' trust 
or annuity plan and compensation under a 
deferred paynient plan; in general. 

(Also Section 23(a); Regulations 118, Section 
39. 23 (a)-9. ) 

Regardless of whether an employer obligates himself to pay a 
pension to the widow of a deceased employee over a period of years 
or whether such payments are contingent upon some future hap- 
pening, the employer may deduct in each taxable year, under sec- 
tion 23(p) of the Internal Revenue Code of 1939, only those amounts 
which are actually pa. id during the year, subject to the general tests 
of reasonableness. 

Revenue Ruling 54 — 625, C. B. 1954 — 2, 85, is modified to the extent 
inconsistent herevvith. 

The Internal Revenue Service has reconsidered the position ex- 
pressed in Revenue Ruling 54 — 625, C. B. 1N4 — 2, 85, relating to the 
time ivhen an employer may take a deduction for pension payments 
made to the widow of a deceased employee. Revenue Ruling 54 — 625, 
supra, states in part: 

"Where a corporation on the accrual basis of accounting obliges itself to pay to 
the widow of a decea. sed employee, in periodic installments over a period of years, 
an additional amount to cover compensation for past services rendered by such 
employee, such amount is generally deductible under the provisions of section 
23(a) (1) (A) of the Internal Revenue Code of 1939 as a business expense for the 
year in which such liability is incurred. " 

While this is a correct statement of the general principles under- 
lying deductions by an accrual basis taxpayer under section 23(a) of 
the Code, it does not properly take into account the over-riding pro- 
visions of section 23(p) of the Code, which governs the deductibility 
of contributions of an employer to or under a stock bonus, pension, 
profit-sharing, or annuity plan and compensation paid or accrued on 
account of an employee under a plan or method of deferring the re- 
ceipt of such compensation. Section 23(p) (1) of the Code provides 
that if contributions are paid by an employer to or under a stock bonus, 
pension, profit-sharing, or annuity plan, or if compensation is paid or 
accrued on account of any employee under a plan deferring the receipt 
of such compensation, such contributions shall not be deductible under 
section 23(a), but if they satisfy the conditions of section 23(a) they 
will be deductible to the extent provided in section 23(p). Iii addi- 
tion to other limitations, section 23(p) requires that in order for a 
contribution or compensation to be deductible thereunder, it must be 
paid in the taxable year, with certain exceptions not pertinent here. 

Section 23(p) of the Code, as well as Section 30. 23(p)-1(c) of 
Regulations 118, provides in part that Section 23(p) of the Code is 
not confined to formal stock bonus, pension, profit-sharing, and annuity 
plans, or deferred compensation plans, but, it includes any inethod 
of contributions or compensation having the eA'ect of a stock bonus, 
pension, profit-sharing, or annuity plan, or similar plan deferring the 
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receipt of compensation. Thus, where a corporation pays pensions 
to such of its retired employees and in such amounts as may be deter- 
mined from time to tiine by the board of directors or responsible o5- 
cers of the company, or where a corporation is under an obligation, 
whether funded or unfunded, to pay a pension or other deferred com- 
pensation to an employee, there is a method having the e8ect of a 
plan deferring the receipt of compensation for which deductions are 
governed by section 28(p). If an employer on the accrual basis 
defers paying any coinpensation to an employee until a later year 
or years under a method having the eQ'ect of a stock bonus, pension, 
profit-sharing, or annuity plan, or similar plan deferring the receipt 
of compensation, he shall not be allowed a deduction uiitil the year 
in which the conipensation is paid. 

The above-stated provisions of the regulations carry out the statu- 
tory purpose of not allowing deductions for deferred compensation 
payments until such compensation is actually paid. While the pro- 
visions of the regulations referred to do not specifically mention 
widows' pensions, the same considerations which govern the deduct- 
ibility of pensions to retired employees would also apply in the case 
of widows' pensions, since the basis of the deduction for a widow' s 
pension is that it represents additional compensation of the employee, 
which has been deferred. 

Accordingly, it is the position of the Internal Revenue Service that, 
regardless of whether an employer obligates himself to pay a pension 
to the widow of a deceased employee over a period of years or v hether 
such payments are contingent upon some future happening, the em- 

ployer may deduct in each taxable year under section 28(p) of the 
Code only those amounts which are actually paid during the year, 
subject to the general tests of reasonableness. Revenue Ruling 54- 
625, C. B. 1954 — 2, 85, is modified to the extent it is inconsistent here- 
w itli. 

REGULATIONS 118, SKcTION 89. 23(p) — 2: Informa- Eev. Rul. 55-204 
tion to be furnished by employer claiming 
deductions. 

(Also Part I, Section 404. ) 
Each employer claiming deductions for contributions to an 

employees' trust or aunuity plan, under section 28(p) of the In- 
ternal Revenue Cocle of 1989, on an industry-wide or area-wide 
basis negotiated by a, labor union for the benefit of employees who 
are employed by one or more of the group of contributing employers, 
where the contributions are based on such determinable factors 
as man-hours worked or units produced, will not be required to 
furnish all of the information specified in section 89. 28(p)-2 of 
Be. ulations 118 provided the plan trustees or an authorized asso- 
ciation of the employers furnishes the required data for the entire 
group of participating employers. 

Advice has been requested concerning the information necessary 
to be filed by an individual employer supporting deductions claimed 
under section 28(p) of the Internal Revenue Code of 1039 for con. 
tributions to an employee's trust or annuity plan on an industry-wide 
or area, -wide basis negotiated by a labor union, when tlie trustees 
of the plan file the coinplete data required under~ section 89. 23(p)-2 
of Regulations 118 for all contributing employers. 
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Employers who claim deductions under section 28(p) of the Code 
are required to file the information specified in section 80, 23(p) — 2 oi 
Regulations 118, to the extent applicable, by way of supportmg the 
deductions claimed. Such information must be filed in the olriee of 
the District Director of Internal Revenue in which the employer files 
his tax returns. However, section 80. 28(p)-2(e) of Regulations 118 
authorizes the Commissioner to require any further information con- 
siderecl necessary to determine allowable deductions under section 
28(p) of tlie Code or qualification uiider section 165(a) and to waive 
the filing of such information required by section 30. 28(p) — 2 of 
Regulations 118 which he finds unnecessary in a particular case. Pur- 
suant to this authority, certain clianges as noted below, will be made 
in the information required to be filed. 

In the case of. an employees' trust or annuity plan established on 
an industry-wide or area-ivide basis and negotiated by a labor union 
for the benefit of employees who are employed by one or more oi a 
group of contributing employers, in which tlie contributions of the 
employers are based on such determinable factors as man-hours worked 
or units produced, it will not be necessary for each individual em- 
ployer to furnish all of the information required by section 80. 28(p)-2 
of Regulations 118 provided the plan trustees or an authorized asso- 
ciation of the employers furnishes such data for the entire group of 
participating employers. In such cases, where it is desired to limit 
the information to be furnished by the several individual employers, 
the plan trustee or the association of employers should furnish once 
each year the information required by section 30. 23 (p) — 2(a) of Regu- 
lations 118, as follows: 

(1) the information listed under subparagraphs (1), (2), and 
(7), except that when such information has once been furnished, it 
need not be repeated unless a change in the facts makes a re- 
submission necessary; in which case, see subparagraph (b) of 
section 80. 28(p) — 2 of Regulations 118; 

(2) the information listed under subparagraphs (4) (i) and (5) 
on an over-all basis for the entire plan, unless each participating 
employer furnishes such information with respect to his own 
employees; and 

(3) the information required by subparagraphs (6) and (8). 
If the information specified above is furnished by the trustees or 

the authorized association for the entire group of employers, each 
individual employer claiming a deduction under section 23(p) of the 
Code may limit the information he furnishes by attaching to his 
income tax return a statement showing: 

(1) that the deduction claimed is for contributions under 
(name of plan) and that a favorable ruling with respect thereto 
was issued on (date), containing symbols ( — — — -), and reference 
should also be made to this Revenue Ruling; 

(2) the information required by subparagraph (9) of section 
89. 28(p) — 2(a) of Regulations 118; 

(8) that no other deductions are claimed under section 23(p) 
of the Code, except that ii other deductions are claimed under 
this section, full information as called for under the above-cited 
section of Regulations 118 is to be furnished with respect to such 
other plans of deferred compensation; and 
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(4) that the plan trustees, or association of employers, have 
undertaken to furnish all other inforlnation required to be 
furnished under this Revenue Ruling. 

Although this Revenue Ruling waives the requirement of filing 
certain iniormation, it will not have the eifect of precluding a District 
Director of Interna~l Revenue from requiring such additional infor- 
mation as is considered necessary to determine allowable deductions 
under section 28(p) of the Code or qualification under section 165(a) 
of the Code. 

This Revenue Ruling is issued under the provisions of the Internal 
Revenue Code of 1%9; however, it will also be efi'ective under the 
Internal Revenue Code oi 1954 to the extent that it will not be in- 
consistent with the provisions of regulations to be issued under sec- 
tion 404 of the 1954 Code. 

Rev. Rul. 55-14 REGc'LATIGNs 118, SEcTIoN 39. 23(p) — 7: Pension 
and annuity plans; limitations under sec- 
tion 2oo(p) (1) (A) (iii). 

(A. iso Section 22(a), Section 39. 22(a)-1. ) 
Refunds of contributions of employees, by the insurer of an 

employees' annuity plan, do not constitute taxable income to the 
recipients. The aggregate amount paid by the employer to the 
insurer, as reimbursement for such refunds, will be deductible from 
taxable income of the employer over a ten-year period under section 
23(p) (1) (A) (iii) of the Internal Revenue Code of 1939 as a sup- 
plementary cost of annuity credits. 

Advice has been requested whether refunds of contributions of em- 

ployees by the insurer of an employees' annuity plan constitute taxable 
income and wh ther an amount paid by the elnployer to the insurer 
as reimbursement for such refunds would be deductible from taxable 
incolne of the employer. 

An employer, who had established an insured. annuity plan, under 
which both the employer and. the employees made contributions to- 
ward the funding of the benefits to be provided, now proposes to 
amend the plan to eliminate the requirement for elnployee contribu- 
tions ancl to have the insurer return all contributions previously made 
by the employees to them and to reimburse the insurer for such 
refunds. 

It, is held that refunds made to employees uncler these circumstances 
would constitute return of prelniums ancl therefore would not be 
taxable in"ome to the recipients. 

It is further held that the aggregate amount, paid by the employer 
to the insurer, as reimbursement for the refunds to employees, would 
be considered ~as a, supplementary cost of annuity credits and, as such, 
would be deductible from taxable income of the employer, under sec- 
tion 23(p) (1) (A) (iii) of the Internal Revenue Code of 1989, over a 
ten-year period, subject to applicable limitations of that section and 
to verification upon exalnination of tax returns involved. 
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REGULATIONs 118, SzcTioN 89. 28(p) — 7: Pension Rev. Rul. 55-411 
and annuity pla;is; limitations under section 
~8(p) (1) (a) (1") 

In computing deductions for contributions to an employees' pen- 
sion or annuity plan, as provided by section 23(p) (1) (A) (iii) of 
the Internal Revenue Code of 1030, separate treatment shall be 
accorded past service costs which are attributable to substantial 
amendments to the plan just as though such costs were provided 
under distinct supplemental plans. Interest on unfunded portions 
thereof which tend to increase such costs n&ay not be included in 
the 10 percent base while increases in cost due to nnfavorable ex- 
perience or underestimation of the costs or to a change in the insur- 
ance company annuity rates should be included in the 10 percent 
base. 

Advice has been requested as to the proper method of determining 
allowable deductions under section o8 (p) (1) (A) (iii) of the Internal 
Revenue Code of 1989 on account of an eniployer's contributions to 
its employees' pension plan under a group annuity contract where the 
cost of past service credits has been increased by a substan(. ial amend- 
ment to the plan. 

The employer established an employees' pension plan, as of January 
1, 1941, with a group annuity contract providing past service benefits 
of 1 percent of average earnings during the 10 years preceding Janu- 
ary 1, 1941, for each year of credited service prior to that date but not 
including service prior to 1980. The single premium cost to fund such 
benefits as of December 1, 1941 was 9&000m dollars. In 1946, the cost 
of past service benefits w'as increased by increasing the rate of past 
service credits from 1 to 11/2 percent. Additional amendinents made 
in 1947 further increased the past service costs as of that, date by 
extending the past service credits to include service prior to 1980, 
and providing certain supplementary annuity credits witli respect 
to service between 1941 and 1947. The single premium cost as of 
January 1, 1950, to fund the benefits as of that elate was calculated 
actuarially at 5, 000m dollars. The taxpayer had contributed and de- 
ducted 600x dollars of the original past service liability in 1941, and 
has since deducted up to the maximum limitations in each succeecling 
year. The question presented is whether the initial cost of 9, 000m 
dollars may be included in the 10 percent base for purpose of comput- 
ing limitations on deductions for the year 1950 and subsequent years. 

Section 98(p) (1) (A) (iii) of the Internal Revenue Code provides 
a limitation on deductions with respect to past service anil 
supplementary costs of: 

an amount equal to the normal cost of the plan s s s plus, 
if past service or other supplementary pension or annuity credits are provided 
by the plan, an amount not in excess of 10 per centum of the cost which would 
be required to completely fund or purchase such pension or annuity credits 
asof thedatewhen they are included in the plan, * " * except that in no 
case shall a deduction be allowed for any amount * * * paid in after 
such pension or annuity credits are completely funded or purchased. [Italics 
supplied. ] 

It is the position of the Internal Revenue Service that where a 
plan is aruended to provide for a substantial increase in benefits so 
that the amendment is similar to the est. ablishment of a distinct sup- 
plemental plan& deductions with respect to the cost of the additional 
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benefits may thereafter be allowed only to the same extent as deduc- 
tions would be allowed if the additional benefits v ere provided under 
a, distinct plan. 

Since the employer, in the instant case, contributed and deducted 
000m dollars of the original past service liability in 1941 and has 
deducted the Inaximum limitation of 200x dollars in each succeeding 
year, it is apparent that the 1941 single preinium cost of 2, 000' dollars 
(plus interest on delayed installments thereof) was completely funded 
and deducted by 1949. Any remaining 10 percent base after that 
time should include only costs of past service and supplementary 
credits provided by the amendments in 1946 and 1947 as of the date 
they were includecl in the plan, and such costs should be included 
in the 10 percent base only until such time as each is completely funded. 

Accordingly, it is held that the provisions of section 23 (p) (1) (A) 
of the Code requires that separate treatment be accorded past service 
costs which are attributable to substantial amendments to an em- 
ployees' pension or annuity plan, just as though they were provided 
under distinct supplemental plans. Interest on unfunded portions 
thereof which tend to increase such costs may not be included in 
tlie 10 percent base while, on the other hand, increases in cost due 
to unfavorable experience or underestimation of the costs or to a 
change in the insurance company annuity rates should be included in 
the 10 percent base. 

REGULATION 118, SEGTIQN 39. 23 (p) — 11: Contri- 
butions of an employer under a plan that 
does not meet the requirements of section 
165(a); application of section 23(p) (1) (D). 

Deductibility of payments by an employer to an escrow fund which 
may be used to pay pension benefits. See Rev. Rul. 55 — 310, page 45. 

SECTION 23(q). — DEDUCTIONS FROM GROSS INCOME: 
CHARITABI E AND OTHER CONTRIBUTIONS BY COR- 
PORATIONS 

1 EGI;LATIGNS 118, SEcTION 39. 23(q)-1: Contri- 
butions or gifts by corporations; 

Contributions of. property held for sale in ordinary course of busi- 
ness to an organization described in section 23(q) of the Internal 
Revenue Code. See Rev. Rul. 55-138, page 223. 

RKGI, LATICNs 118 SEcTIGN 39. 23 (q) — 1: Contri- 
butions or gifts by corporations. 

Cortributions to a reserve oflicers association. See Rev. Rul. 55- 
156, page 292. 
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SECTION 23(r) — DEDUCTIONS FROM GP&OSS INCOME: 
DIVIDENDS PAID BY BANISHING CORPORATIONS 

REQulATIONs 118, SEcTIox 30. 23(r) — 1: Divi- Rev. Rul. 55-177 
dends paid by mutual savings banks, build 
ing and loan associations, and cooperative 
banks. 

For taxable years beginning after December 31, 1951, the entire 
amount retained by a doniestic buiiding and loan association as a 
Bne, penaltv, forfeiture or other fee, because of the with&lrawal of a 
stockholder from the association prior to the maturity of his shares, 
is iuclu&lible in the gross inco&ne of the association for the year in 
which the right to retain such amount is exercised, notwithstand- 
ing the fact that a portion of the amount retained is allocable to 
dividends credited to the stockholder's shares in certain prior years 
during which the association was not subject to Fe&leral income taxa- 
tion and no deduction was alloivable for dividends credited to the 
stockholder's shares in such prior years. 

Advice has been requested as to the treatment, for Federal income 
tax purposes, of amounts retained by a domestic building and loan 
association as a penalty because of the withdrawal of. a stockholder 
from the association prior to the maturity of his shares, where the 
amounts retained are ratably from dividends credited to the tax- 
payer's shares in prior vears and a portion of the amount so retained 
is allocable to years during which the association was not subject to 
Federal income taxation. 

In the years 1950, 1951 and 1952 the 3X building and loan association 
credited to the shares of a stockholder dividends of 10m dollars per 
year, totalling 30m dollars. In 1953 the stockholder v ithdrew from 
the association and received 24' dollars in payment of the dividends 
credited for 1950, 1051 and 1052, the difference of 6x dollars being 
retained by the association as a penalty for withdrawal of the stock- 
holder prior to the maturity of' his shares. 

The specific question presented is whether the full amount of the 
Gz dollars is includible in the gross income of the building and loan 
association for 1053, notwithstanding the fact that for the years 1050 
and 1951 tlie association was not subject to Federal income taxation, 
or whether only 2x dollars should be included in the gross income 
of the association for 1053, since that is the amount retaiiied allocable 
to dividends credited to the stockholder's shares in 1052 and for which 
the association obtainecl a tax benefit. 

For taxable years beginning prior to January 1, 1952, domestic 
building and lo;in associations were not subject to Federal income 
taxation. However, section 313(h) of the Revenue Act of 1051 
amended section 104(a) of the Internal Revenue Code of 1030, re- 
lating to the definition of a bank, to include within its definition do- 
tnestic building and loan associations thus making them subject to 
Federal income tax within the limits prescribed in section 104(b) of 
the Code for taxable years beginning after December 31, 1051. Also, 
section 313(f) of the Revenue Act, of 1051, effective for taxable years 
beginning after December 31, 1051, amended section 23(r) of the 
Code to provide as folloivs: 
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SEC. 23. DEDUCTIONS FROM GROSS INCOME. 
In computing net inconIe there shall be allowed as deductions: 

(r) DrvinzNns PAm sv BANKING CGBPOIIATIONS. — 
(I) In the case of mutual savings banl-s, cooperative hanks, and domestic 

building and loan associations, amounts paid to, or credited to the accounts 
of, depositors or holders of accounts as dividends on their deposits or 
withdrawals accounts, if such amounts paid or credited are withdrawable 
on demand subject only to customary notice of intention to withdraw. 

Section 39. 23(r) — 1(b) of Regulations 118 provides in the case of 
a building and loan association Ivhich operates in whole or in part, 
as a serial association Ivhich issues shares subject to fines, penalties, 
forfeitures, or other Ivithdrawal fees, there is deductible under section 
28(r) (1) of the Code the total amount credited as dividends upon 
such shares. It is further provided that ~here the association has 
the right to retain or recover a portion of the total amount credited 
as earnings upon such shares as a fine, penalty or forfeiture, or other 
withdrawal fee there is includible in the poss income of the asso- 
ciation for the taxable year in which the right is exercised amounts 
retained or recovered by the association pursuant to the exercise of 
such right. 

Accoidingly, it is held that for taxable years beginning after De- 
cember 31, 1951, the entire amount (in the instant case 6a dollars) 
retained by a domestic building and loan association as a fine, pen- 
alty, forfeiture or other withdrawal fee, because of the withdrawal 
of a stockholder from the association prior to the maturity of his 
sliares, is includible in the gross income of the association for the 
year in which the right to retain such amount is exercised, notwith- 
standing the fact that a portion of the amount retained is allocable 
to the dividends credited to the stockholder's shares in certain prior 
years during which the association was not subject to Federal income 
taxation and that no deduction was allowable for dividends credited 
to the stockholder's shares in such prior years. 

Hgoiix, Aloes 118, SzcrioN 89. 28(r) — 1: Dividends Rev. Rul55 — 391 
paid by mutual savings banks, building and 
loan associations, and cooperative banks. 

(Also Section 28 (k); Regulations 118, Sec- 
tion 89. 23 (k) — 5. ) 

Where it is shown that the actual relationship of the preferred 
stockholders of a building and loan association to the association is 
that of an ordinary depositor, the par value of preferred stock being 
withdrawable on demand subject on]y to the customary notice of in. 
tention to withdraw, the association is entitled to a deduction, under 
the provisions of section 28(r) of the Internal Revenue Code of 1939& 
for preferrecl stock dividends issued to and taxable to the holders o& 

the preferred stock. Such dividends are deductible by the association 
in the taxable year in which the redeemable stock dividend is issued 
Furthermore, the par value of the preferred stock outstanding on tile 

of the association at tlie end of the year ~~~st~t~tes 
the "total deposits or withdraivable accounts" for the purpose of coin. 
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puting the addition to the reserve for bad debts under section 28 (k) (1) 
of the 1939 Code. 

SECTION (28(x). — DEDUCTIONS FROM GROSS INCOME: 
MEDICAL, DLNTAL, ETC. , LcXPENSE 

REGULATIQNs 118, SKcTION 89. 28(x) — 1: Medical, Rev. Rul. 55 — 261 
dental, etc. , expenses. 

(Also Section 24 (a) j Regulations 118, Section 
89. 24 (a) — 1. ) 

(Also Part I, Section 213. ) 
Deductibility as medical expenses under section 23(x) of the 

Internal Revenue Code of 1939 of certain expenditures made by 
taxpayers for transportation, travel, special education, medical in- 
surance, health institutes, air conditioning device, special construc- 
tion and equipment, special clothing, food and beverages, and other 
hygienic articles for purposes of health. 

Consideration is given herein to the deductibility under section 
23(x) of the Internal Revenue Code of 1989 of certain expenditures 
made by taxpayers for purposes of health, and on which advice for 
Federal income tax purposes has been requested. 

Section 28 (x) of the Code provides in part as follows: 
8EC. 23. DEDVCTIONS FROM GROSS INCOME. 

In computing net income there shall be allowed as deductions: 

(x) MEnrcAL, DENTAL, Erc. , ExrnNsxs. — Expenses paid during the taxable year, 
not compensated for by insurance or otherwise, for medical care of the taxpayer, 
his spouse, or a dependent specified in section 25 (b) (3)— 

III s 
" * * The term "medical care, " as used in this subsection, shall include 
amounts paid for the diagnosis, cure, mitigation, treatment, or prevention of 
disease, or for the purpose of affecting any structure or function of the body 
(including amounts paid for accident or health insurance). " * * 

Section 89. 23(x) — 1 of Regulations 118 provides that allowable de- 
ductions under section 23(x) will be confined strictly to expenses in- 
curred primarily for the prevention or alleviation of a physical or 
mental defect or illness. The taxpayer shall furnish the name and 
address of each person to whom payment for medical expenses was 
made and the amount and approximate date of the actual payment 
thereof. . Claims for deductions must be substantiated, when requested 
by the Commissioner, by a statement from the individual or entity 
to which payment for medical expenses was made, sho~ing the nature 
of the service rendered, the amount paid therefor, and the date of the 
actual payment thereof, and by such other information as the Com- 
missioner may deem necessary. 

In general, any expense paid primarily for the diagnosis, cure, 
mitigation, treatment, or prevention of disease is allowable as a medical 
expense deduction. Such expenses include payments for services ren- 
dered by physicians, surgeons, dentists, optometrists, chiropractors, 
osteopaths, qualified psychiatrists and psychologists, and authorized 
Christian Science practitioners. They also include amounts paid for 
hospitalization insurance, and for accident or health insurance pre- 
miums which provide indemnity for cost of medical care, but not for 
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indemnity solely for loss of earnings. See I. T. 8598, C. B. 1948, 157; 
Revenue Ruling 148, C. B. 1958-2, 129, and section 89. 28(x)-1 of 
Regulations 118. 

Amounts paid primarily for the purpose of a6ecting some structure 
or function of the body are allo~able as a medical expense deduction. 
Such expenses include payments for obstetrical expenses, and X-ray or 
therapy treatments. Expenses paid primarily for the prevention or 
alleviation of a physical or mental defect or illness include payments 
for hospital expenses, nursing service (including nurses' board where 
paid by the taxpayer), medical, laboratory, surgical, dental and other 
cliagnostic and healing services. Similarly, allowable deductions also 
include the cost of eyeglasses, hearing aids and component parts, a 
"seeing-eye" dog and its maintenance, artificial teeth and limbs. 
Ainbulance hire essential to the rendition. of medical services, and 
travel expense primarily for the prevention or alleviation of a physical 
or mental defect or illness, when such travel is not, in any sense, for 
vacation purposes, constitute allowable medical deductions. The de- 
ductibility of travel expense under the provisions of section 23 (x) of 
the Code, however, must depend on the facts of each case and to the 
extent that such expense can be substantiated to the satisfaction of 
the Commissioner, 

Medical expense, in order to be deductible under section 28 (x) of the 
Code, subject to the limitations provided in that section, is therefore 
any expense paid and properly substantiated as being primarily for 
any of the purposes enumerated in section 28(x). Expenses of such 
a nature that the personal or other benefits realized are greater than 
the medical benefits realized will not generally qualify as allowable 
deductions. 

The expenditures in question and the application of section 28(x) 
of the 1989 Code thereto are shown below. 

1. EIotel expenses incurred cohere daily visits are required to a 
medical clinic. — Held deductible. Travel, meals and lodging incurred 
primarily for and essential to the rendition of medical services are 
deductible under section 28(x). See I. T. 8786, C. B. 1946-1, 75. 
(IXowever, for years beginning with 1954 see section 218(e) of the 
Internal Revenue Code of 1954 and Committee Reports denying de- 
duction for food and lodging except where incurred as part of a 
hospital bill. ) 

2. Cost of trip to Florida solely for the benefit of a taxpayer's post- 
operative throat and lung condition. — In this case, the taxpayer under- 
went an operation for the removal of the larynx. Since that operation, 
he breathes through an opening in his tliroat. His eRorts to breathe 
during the winter at his residence in a northern climate produce 
spasms of coughing which rupture blood vessels in his lungs, causing 
considerable distress to him. He has found that he is entirely free of 
this condition when in Florida during the winter months. It is held 
that, on the basis of the particular facts in this case, the cost of a trip 
to Florida primarily for the alleviation of a physical defect, the cost 
of such trip fully substantiated to the satisfaction of an examining 
ofiicer of the Internal Revenue Service, is deductible under the pro- 
visions of section 28 (x) of the Code and of section 89. 28(x)-1(d) (1) 
of Regulations 118. See I. T. 8786, supra, and Commissioner v. Eeever 
L. 8tringham, 188 Fed. (2d) 579. (See note at end of item "1. ") 
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8. Transportation expense of a physically disabled person to and 
from his place of employment. — In this case, taxicab fares were paid 
by a physically handicapped victim of polio in commuting to and from 
his place of employment. The expense of such transportation is a 
personal expense not deductible for Federal income tax purposes. 
Compare John C. Bruton v. Commissioner, 9 T. C. 882; Esther L". 
Eanstead v. Commissioner, Tax Court Memorandum Opinion, entered 
January 81, 1951. 

4. Cost of special education or training of a deaf child. — SectIon 
89. N(x) — 1(d) (1) of Regulations 118 provides, in part, that "allow- 
able deduc'. ions under 28(x) will be confined strictly to expenses in- 
curred primarily for the prevention or alleviation of a physical or 
mental defect or illness. " Under this provision, it is held that the 
cost of special instruction or training, such as in speech and lip 
reading, designed to alleviate the loss of speech which is attributable 
to deafness and to compensate in part for the loss of the sense of 
hearing is deductible as a medical expense under section 23(x) oi 
the Code. However, the cost of ordinary instruction which a chIld 
would require in any event is not a medical expense and is not de. 
ductible. See Commissioner v. Stringham. 

5. Cost of regular psychiatric therapy at a specially equipped treat- 
ment school. — Due to severe emotional disturbances, a taxpayer's 
daughter is sent on the advice of a psychiatrist to a treatment school 
operating 12 months in the year, at which school she is under the care 
of a practicing psychiatrist and receives regular psychiatric therapy. 
Under such circumstances the amount paid d'or psychiatric care which 
is for the primary purpose of alleviating a mental illness is deductible 
as a medical expense under section 28(x) of the Code. As in situation 
4 above, however, the cost of instruction or tuition at such school 
which does not represent medical care is not deductible. 

6. Personal counsehng program for remedial reading. — Taxpayer's 
son is attending a college for a personal counseling program for 
remedial reading. He is handled by a psychologist and is receiving 
individual instruction together with psychotherapy. If the psycho- 
therapy is incidental to general supervisory counseling, the entire 
expense constitutes a personal expense the deduction of which is pro- 
hibited by section 24(a) (1) of the Code. However, if a claim for 
deduction of the cost of. the psychotherapy can be substantiated, when 
requested by the Comniissioner, as having been incurred primarily 
for the prevention or alleviation of a physical or mental defect or 
illness, as required in sections 89. 23(x) — 1(d) (1) and 89. 23(x) — 1(g) 
of Regulations 118, the cost thereof may be deducted as a medical ex- 

ense. See Rev. Rul. 148, C. B. 1958-2, 129, and Rev. Rul. 54-457, 
. B. 1954 — 2) 100. 
7. Single annual premium, paid on an insurance policy conering 

both accidental injury and medical ex'pense resulting therefrom. — 
Taxpayer paid premiums on several policies of. the type which provides 
for special indemnities in the ease of various enumerated injuries (but 
not for loss of earnings) and, in addition to such indemnities, for pay- 
ment by the insurance company of the expenses of treatment by a 
physician or surgeon, and hospital and nursing care required by such 

1 injuries. The premium of eacli policy is a single specified amount, 
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no allocation of each premium being shown with respect to each type 
of benefit available under the contract. 

Section 28(x) of the Code provides that in computing net income 
there sh;ill be allowed expenses, not compensated for by insurance or 
otherwise, for medical care of the taxpayer, his spouse, or his depend- 
ents, and that the term "medical care, " as used in that section, shall in- 
clu&le amounts paid for accident or health insurance. In Robert 0. 
Deniing, Jr. v. Commissioner, 9 T. C. 883, acquiescence C. B. 1948-1, 
1, it was held that where the petitioner received payments under ac- 
cidental insurance contracts, designated in part as indemnity for dis- 
ability and in part as indemnity for hospitalization, etc. , petitioner's 
medic;il expense was "compensated for by insurance" ivithin the mean- 
ing of section 28(x) of the Code only to the extent that he received 
insurance payments specifically designated as indemnity payments 
for hospitalization, etc. Following the reasoning of this decision 
Revenue Ruling 19, C. B. 1958 — 1, 59, holds that "the amount of an- 
nual premium paid for accident and health insurance which does'not 
provide reimbursement to the insured for medicat expense does not 
constitute a proper deduction under section 28(x) of the Internal 
Revenue Code. " (Emphasis supplied. ) This language appearing 
in Revenue Ruling 19, supra, is not to be construed as meaning that 
the total premium paid for accident insurance which does provide in 
part for medical benefits is to be considered deductible entirely as a 
medical expense. Since only that portion of the policy covering 
benefits which reimburse the insured for medical expense reduces 
his otherwise allowable medical deductions under section 23(x), only 
tliat part of the premium paid by the taxpayer which is attributable 
to the medical benefits of such policy may be considered a deductible 
medical expense. 

Accordingly, in the case of a single, specified premium paid annu- 
ally or otherwis~e on a policy which prov~ides for both accident indemni- 
ties and reimbursement for medical expense resulting from such acci- 
dent, only that portion of the premium attributable to the medical 
benefits of the policy is deductible as medical expense under section 
23(x) of the Code. 

8. Transportation expense to a doctor's ofIice. — Section 39. 23(x)- 
1(d) (1) of Regulations 118 provides that travel primarily for and 
essential to the rendition of niedical services is an allowable medical 
deduction. Transportation expense, as for example taxicab fares, 
paid for and properly substantiated as being primarily for the rendi- 
tion of medical services constitutes ari allowable medical deduction. 

9. Fees paid to health institutes. — Ordinarily, fees paid to a health 
institute where the taxpayer takes exercise, rubdowns, etc. , are held 
to be a personal expense, deduction for which is prohibited by section 
24(a) (1) ot the Code. However, fees paid to health institutes may 
be deductible as medical expense only when such treatments by such 
institutes are prescribed by a physician and are substantiated by a 
statement by the physician that the treatments are necessary for the 
alleviation of a physical or mental defect or illness of the individual 
receiving the treatments. 

10. Air conditioning device. — Inquiries have been made as to the 
deductibility of the cost of an air conditioning device which has been 
installed in a room of tlie taxpayei's residence for the purpose of 'ef 
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fecting relief from an allergy or for relieving dilliculty in breathing 
due to a heart condition. It is held that the cost of an air condition- 
ing device, plus the operating expenses, less any resale or salvage value, 
constitute an allowable deduction as a medical expense subject to pre- 
scribed limitations, provided that the need for it is substantiated by 
evidence submitted to show that the device is used primarily for the 
alleviation of a person's illness and provided further that the device 
does not become a permanent part of the dwelling and may be removed 
to other quarters. 

11. Oxygen equipment and oxygen for alleviation of illness. — 
Amounts paid for oxygen equipment and oxygen used to alleviate 
difficulty in breathing due to a heart condition may be deducted as a 
medical expense subject to the limitations prescribed in section 23(x) 
ot the Code. 

12. Construction of special room to accommodate an iron lung and 
associated equipment; operating costs for iron lung; change in home 
heating unit. — In order to provide necessary care at home for a de- 
pendent stricken with polio, taxpayer built, a special hospital room at 
his home to accomn!odate an iron lung. rocking bed, extra chest respi- 
rator and other equ!pment. During the dependent's confinement in 
the hospital room added expenses were involved, such as power for 
operation of the iron lung, special telephone setup, nursing service, etc. 
It was also necessary to n!ake a complete change of the ho!ne heating 
unit. 

With respect to the cost of construction of a special room at a 
dwelling, even though primarily for medical purposes, and i! ith re- 
spect to the cost of altering a home heating unit, such costs are held to 
constitute expenditures for permanent improvements or betterments 
which increase the value of the property, and do not qualify as medi- 
cal expenses under section 28(x) of the Code. See John L. heymour 
v. Commissioner, 14 T. C. 1111 and Revenue Ruling 54 — 57, C. H. 
19M — 1, 67. 

The expenses of operating an iron lung and of associated equip!nent, 
necessary thereto, and the e~xpense of nursing care during confinement 
in the special room are held to be expenses incurred primarily for the 
alleviation of a physical illness, and may be deducted as a medical 
expense subject to the limitations prescribed in section N(x) of the 
Code. 

13. Cost of a smaU three-u!heel motor vehicle commercially 1enouin 
as an "autoette" used by a totally disabled taxpayer. — The taxpayer is 
rated by the Veterans' Administration as totally disabled; he can get 
around for short distances on crutches but is unable to drive a car or 
use public transportation. 

The cost of a small three-wheel vehicle commercially known as an 
"autoette, " acquired for transportation purposes, irrespective of the 
taxpayer's physical condition, does not represent an expense incurred 
primarily for the alleviation of a physical defect or illness as provided 
in section 39. 28 (x) — 1(d) (2) of Regulations 118. Such an expense is a 
non-deductible personal expense under section 24(a) (1) of the Code. 
Compare J'ohn O. Bruton v. Commissioner, supra~ and Esther E. I~cn- 
stead v. Commissioner, supra. 

364050' — 56 21 
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14. Special mattress and plytoood boards for the relief of an arthritic 
condition. — Taxpayer's spouse has arthritis of the spine for which 
a special mattress and a certain thickness of plywood boards has been 
prescribed. Under such circumstances the expense of a special mattress 
and plywood boards prescribed for the relief of a physical disease or 
illness constitutes a medical deduction under section 23(x) of the 
Code. 

15. Cost of special food and beverages prescribed for specifi'c ail- 
nients. — Advice has been requested with respect to the deductibi]ity 
as a medical expense of (1) whiskey prescribed by a physician for the 
relief of angina pain resulting from a coronary artery disease and (2) 
cost of special food prescribed by a physician for a taxpayer who is 
on an ulcer diet. Generally, the cost of special food or beverages does 
not qualify as a medical expense within the meaning of section 23(x) 
of the Code. However, in special cases, depending upon the particu- 
'lar facts presented, if the prescribed food or beverage is taken solely 
for the alleviation or treatment of an illness, is in no way a part of the 
nutritional needs of the patient, and a statement as to the particular 
facts and to the food or beverage prescribed is submitted by a physi- 
cian, the cost of such food or beverage may be deducted as a medical 
expense. lVhere the special food or beverage is tal-en as a substitute 
for food or beverage normally consumed by a person and satisfies his 
nutritional require~ments, the ezpense incurred is a personal expense 
within the meaning of section 24(a) (1) of the Code; but where it is 
prescribed by a physician for medicinal purposes and is in addition to 
the normal diet of the patient, the cost may qualify as a medicinal 
expense under section 23(z). 

16. 37aternity clothing, antiseptic diaper service, u;igs, toothpaste. — 
Amounts expended for the preservation of general health or for the 
alleviation of physical or niental disconifort which is unrelated to 
some particular disease or defect are not expenses for medical care 
as defined in section 23(z) of the Code. Ezpenclitures for maternity 
clothing, antiseptic diaper service, wigs, and toothpaste, are held to be 
persona~l expenses, the deduction of which is prohibited by section 
24(a) (1) of the Code. 0. G. ji', ussel/ v. Commissioner, Tax Court 
Memorandum Opinion, entered November 6, 1953. 

REGliLATIONS 118, SEcTioN 30. 23(x)-1: Medical, 
dental, etc. , expenses. 

Premiums paid for personal disability insurance. See Rev. Rul. 
55-331, page 271. 

SECTION 23(z). — DEDUCTIONS FROM GROSS INCOME: 
AMOUNTS RFPRESENTING TAXES AND INTEREST 
PAID TO COOPERATIVE A. PARTMENT CORPORATION 

RzoT", r, ATiows 118, SKcTzov 39. 23(z)-1: Amounts Rev. Rul. 55 — 316 
representing taxes and interest paid to cooper- 
ative apartinent corporation. . 

A nonstock corporation which sells perpetual use and equity 
contracts or proprietary leases to its members may constitute a 
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cooperative apartment corporation provided 80 percent of its gross 
income is derived from tenant-stockholders. Individual nominees 
of another corporation who own perpetual use and equitv contracts 
or proprietary leases for the use of such corporation do not qualify 
as tenant-stockholders under section 23(z) (2) (B) of the Internal 
Revenue Code of 1939. Individual members who acquire perpetual 
use and equity contracts, whether or not held in the names of nomi- 
nees, qualify as tenant-stockholders. Purchasers of perpetual use 
and equity contracts or proprietarv leases who are tenant-stock- 
holders are entitled to a deduction for their proportionate share of 
taxes and interest paid or incurred by the corporation. 

Advice has been requested whether a nonstock corporation organ- 
ized and operated in the Inanner described below will constitute a 
cooperative apartment corporation within the meaning of section 23 (z) 
of the Internal Revenue Code of 1939. Advice has also been requested 
whether the purchasers of perpetual use and equity contracts or pro- 
prietary leases in such corporation are entitled to a deduction for 
their proportionate share of the taxes and interest paid or incurred 
by the corporation. 

X corporation (hereinafter called "seller" ) formed a new corpora- 
tion (hereinafter called "cooperative") as a nonstock corporation to 
be operated through a board of directors elected by the members. 
Seller owns an apartment house development consisting of furnished 
and unfurnished apartments, hotel rooms, lobbies, a dining room, 
garages, and stores. Cooperative will be granted a long-term lease 
(possibly 99 years with renewal options) of the ground and improved. 
area on which the buildings stand, together with title to improve- 
ments thereon. Seller will reserve from the lease and the deed to 
improvelnents, (1) furniture in the furnished apartments and hotel 
rooms, (9) nonresidential areas, and (8) personalty used in connec- 
tion with the operation of non-residential facilities. 

The purchase price for the lease will be paid in cash and deferred 
purchase money notes secured by deeds of trust. The cash paid will 
be derived from sale by cooperative of perpetual use and equity con- 
tracts or proprietary leases to members of the cooperative. The con- 
tracts or leases will be purchased by present tenants or others for a 
principal sum. Any contracts or leases remaining unsold may be 
purchased by individual members of the cooperative for resale. 

The use contracts or leases will entitle members to perpetual use 
and enjoyment of a designated apartment. Any purchasers of use 
contracts or leases, including nominees of seller, although entitled to 
occupy apartments for dlvelling purposes, may lease apartments to 
others for dwelling purposes. The contracts or leases provide for 
payment to cooperative of "maintenance charges, " in which will be in- 
cluded operating and maintenance expense, real estate taxes, interest 
and amortization under deeds of trust and ground lease rental. 

Seller will also have the right to buy use contracts or leases, desig- 
nating individual nominees as owners, and will have the right to re- 

uire sale of use contracts or leases to other individuals by cooperative. 
eller will pay for all services rendered by cooperative, and prorated 

amounts for taxes assessed against, and utilities used in, reserved parts 
of the real estate, the total of which will be substantially less than 20 
percent of the annual gross income to be realized by cooperative. 
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Section 23 (z) of the Internal Revenue Code of 1939 provides as 
follows: 

(2) DErrNiTiov. — For the purposes of this subsection— 

(A) CoorERxrrvE arxaridENT CORromrroN. — The term "cooperative 
apartment corporation" means a corporation- 

(i) having one and only one class of stock outstanding, 
(ii) all of the stockholders of which are entitled, solely by reason 

of their ownership of stock in the corporation, to occupy for dweli- 
ing purposes apartments in a building owned or leased by such cor- 
poration, and who are not entitled, either conditionally or uncon- 
ditionally, except upon a complete or partial liquidation of the 
corporation, to receive any &listribution not out of earnings and 
profits of the corporation, and 

(iii) 80 per centum or more of the gross income of which for 
the taxable year in which the taxes and interest described in para- 
graph (1) are paid or incurred is derived from tenant-stockholders. 

(H) TENANT-srocKHCLDER. — The term "tenant-stockholder" means an 
individual who is a stockholder in a cooperative apartment corporation, 
and whose stock is fully paid-up in an amount not less than an amount 
shoivn to the satisfaction of the Commissioner as bearing a reasonable 
relationship to the portion of the value of the corporation's equity in 
the building and the land on which it is situated which is attributable 
to the apartment which such individual is entitled to occupy. 

The case here under consideration involves a nonstock corporation. 
lJnkike ordinary corporations, a nonstock corporation has no stock- 
holders but in place thereof has members. In the absence of a con- 
trary provision in the statute, charter, or by-laws, the rights of mem- 
kiers of a nonstock corporation have been held to be the same as those 
of a shareholder in an ordinary corporation. Baird v. Tyler et aL, 39 
S. E. (2d) 642; Leeds v. Harrison, 72 A. (2d) 371. It has been held 
that the word "stockholder" as used in a statute relating to insurance 
companies meant, in the case of assessment companies, those who had 
agreed to become members of the association and pay assessments. 

Sugar v. Farmers 3Iutua/ Insurance Association et al. , 63 S. 3V. 226 
In short, the terms "stock" and "stockholders" are not necessarily con- 
fined to their ordinary conteniplation of a stock subscription list 
whereby certain sums are agreed to be paid as contributions to a fund 
intended to supply a capital stock for a company. 

Section 3707(a) (7) of the Code defines the terni "stock" to include 
the share in an association, joint-stock company, or insurance com- 

pany, organizations in u hicli the interest of a niember may not be rep- 
resented by "stock" in a strict sense. Similarly, the term "share- 
holder" is defined in section 3707(a) (S) to include a member in an 
association, joint-stock company, or insurance company. 

Cooperative members in the instant case possess the normal and 
usual rights of stockholders, naniely, a pro rata distribution of assets 
upon liquidation, participation in management by reason of electing 
the board of directors, and transferability of their interest. Fur- 
thermore, a nonstock cooperative apartment corporation which other- 
wise qualifies is in accord with the purpose of section 23(z) of the 
1%9 Code. The purpose of section 23(z) is to place the cooperative 
apartment owner m as favorable a position with respect to interest and 
taxes paid as the owner of a dwelling house. See Senate Report No 
1631 on the Revenue Bill of 1942, C. 8. 1942 — 2, 504, at pages 546 and 
577. I'erpetual use of and equity in an apartinent or the proprietary 



315 [ltegs. 119, (( 39. 24(a) — l. l 

lease of an apartment, coupled with Inembership in the corporation, 
is the equivalent for practical purposes of oivnership of an apartment. 

In view of the foregoing, it is held tliat provided the cooperative 
meets the 80 percent gross income requirement of section 28(z) (2) 
of the Internal Revenue Code of 1089, it will constitute a cooperative 
apartment corporation within the meaning of such section. It is fur- 
ther held that (1) individuals who hold perpetual use and equity con- 
tracts or proprietary leases as nominees for seller do not qualify;is 
tenant-stockholders since the beneficial ou nership is in a corporation, 
which cannot so qualify under section 28(z); and (2) individual 
members who acquire perpetual use and equity contracts or propri- 
etary leases, whether or not held in the names of nominees, qualify 
as tenant-stockholders. Accordinglv, the purchasers of perpetual ilse 
and equity contracts or proprietary le~ases who are tenant-stockholders 
in a cooperative ivill be allowed the deductions provided for by section 
28(z) (1) of the 1089 Code. 

SECTION 2i(a). — ITEAIS XOT DEDUCTII3LE: GENERAL 
RULE 

IIEGIJLATIQNS 118, SEcTIQN 30. 24(a) — 1: Personal Rev. Rul. 55-57 
and family expenses. 

(Also Section 28 (a), Section 80. 28 (a) — 1. ) 
Amounts expended by a taxpayer for the purpose of having his 

wife accompany him cn a business trip or to a business convention 
represent nondeductible personal expenses for Federal income tax 
purposes under the provisions of section 24(a) (1) of the Internal 
Revenue Code of 1989, unless it can be shown that the preseuce of the 
wife on such a trip has a bona i)de business purpose. 

Advice has been requested relative to the deductibility of amounts 
expended by a taxpayer for the travel expenses of his wife who ac- 
companies him on a, business trip or to a business convention. 

Section M(a) (1) of the Internal Revenue Code of 1989 provides 
that no deduction shall in any case be allowed in respect of personal, 
living, or family expenses, except extraordinary medical expenses. 

Section 28(a) (1) (A) of the Code provides, in part, that in com- 
puting net income there shall be allo~ed as deductions all ordinary 
and necessary expenses paid or incurred during the taxable year in 
carrying on any trade or business. Traveling expenses (including 
meals and lodging) while away from home in tlie pursuit of a trade or 
business are specifically included. 

Section 89. 28(a) — 2 of Regulations 118 provides as follows: 

(a) Traveling expenses, as ordinarily understood, include railroad fares and 
meals and lodging. If the trip is undertaken for other than business purposes, 
the railroad fares are personal expenses and the meals and lodging are living 
expenses. If the trip is solely on business, the reasonable and necessary travel- 
ing expenses, including railroad fares, meals, and lodging, are business expenses. 

Such expenses must be directly attributable to the conduct of the busi- 
ness to be deductible. 

YVhere a wife accompanies her husband on a business trip or to a 
business convention the Code and Regulations as cited above require 
a showing that her presence serves a bona fide business purpose, i. e, 
is not, me~rely for her pleasure or vacation, but is directly attributable 
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to the husband's business and necessary to the conduct thereof. Other- 
wise, the portion of the expense of the trip attributable to the wife' s 
travel constitutes a nondeductible personal or living expense within 
the provisions of section 24(a) (1) of the Code. The performance 
by a wife of some incidental service for her husband, such as the occa- 
sional typing of notes or similar service while accompanying him on 
such trips, does not establish that her presence is necessary to the 
conduct of his business. 

The Tax Court of the United States (formerly the Hoard of Tax 
Appeals) has denied deductions for expenses of a wife who accom- 
panied her husband on business trips in those cases where the wife' s 
presence did not serve a bona Me business purpose. In the case of 
the Appeals of George lV. 3legeath et aL, 5 B. T. A. 1274, it was held 
that the portion of the traveling expenses incurred by the taxpayer 
incident to the transportation and maintenance of his wife who ac- 
companied him on a business trip to Europe was personal in nature 
and not deductible. 

In the case of Azel S. Stoke@ v. Commissioner, Tax Court memo- 
randum opinion entered June 80, 1058, the court had many factors to 
consider before arriving at the decision that the expenses of the wife 
who accompanied the taxpayer on several business trips during the 
years under consideration were not deductible. There the taxpayer, 
in his unsuccessful attempt to establish that his wife was the pro- 
prietor of the business enterprise involved, introduced evidence that 
his wife signed some business checks, that her name appeared on 
certain business papers as proprietor, that she did spend some time 
at the place of business, that she did assist in entertaining customers 
and others important to the business life of the company, and that one 
of the South American suppliers of merchandise was arranged for 
through one of her acquaintances. The taxpayer and his wife made 
an extensive tour of the United States in 1048, a trip to Florida in 
1044, a trip to Brazil and Uruguay in early 1045 and a trip to Den- 
mark in the latter part of 104~5. Although the taxpayer was con- 
tinually contacting actual or potential customers and suppliers on 
these trips, he and his wife generally managed to include stops at 
resort cities or visits with relatives in their itineraries. The court 
found as a fact that the presence of the wife on the trips was not 
required or necessary for the business, and denied deduction of ex- 
penses therefor. 

A contrary decision, however, was reached in the case of /oh' 
Charles Thomas et al. v. Comnaissioner, Board of Tax Appeals memo- 
ranclum decision entered %larch 14, 1080, where it was held that the 
expenses paid for transportation, board and lodging for the wife 
who accompanied her husband (the taxpayer) on trips which he made 
in pursuit of his trade or business, as a singer, were deductible. In 
that case the wife, who was herself trained as a singer, coached her 
husband in prepar~ation for his singing roles, assisted in perfecting 
his pronunciation of certain foreign laisguages which he had to sing, 
in selecting appropriate costumes, obtaiI&ing publicity, planning itin- 
eraries, selecting programs for his concerts, and acted as his secretary 
and typist. On the basis of the information available, the Board 
found as a fact that the wife performed valuable services for her 
husband in connection with his business which required her to be 
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with him while traveling away from home a»d that the expenses in- 
curred for her travel were ordinary and necessary business expenses. 

On the basis of the foregoing discussion and cases cited for illustra- 
tive purposes, it is held th~at amounts expended by a taxpayer for the 
purpose of having his wife accompany him on a business trip or to a 
business convention represent nondeductible personal expenses for 
Federal income tax purposes under the provisions of section 24(a) (1) 
of the Code, unless it can be adequately shown that the wife's prese»ce 
on the trip has a bona fide business purpose. 

REGULATIoxs 118& SEOTIoiv 89. 24(a)-1: Personal Rev. Rul. 55-140 
and family e~xpe»ses. 

Expenses incurred by an employee in Inoving his family and house- 
ho]d goods from one locality to another where he had accepted a new 
employment ~ith another employer represent nondeductible expenses 
under section 24(a) (1) of the Internal Revenue Code of 1%9 prohib- 
iting the deduction of personal, living, or family expenses. Allow- 
ances or reimbursements for such expenses which are received from 
the new employer under the foregoing circumstances must be included 
in gross income. See Revenue Ruling 54 — 429, C. B. 1954 — 2, 58, for 
treatment of allowances or reimbursements for moving expenses of an 
employee who is transferred in the interest of his employer from one 
GScial station to another for pernIanent duty. 

REGULATIGNs 118, SEOTIGN 89. 24 (a) — 1: PersoIral Rev. Rul. 55-287 
and faInily expenses. 

A taxpayer presently engaged in investing in independently pro- 
duced pictures released in the United States proposes to make a trip 
to Europe to explore the general possibilities of making more favorable 
investments in films there. Held, expenditures incurred by the tax- 
payer in making a trip to Europe for such purposes, without an exist- 
ing right or interest resulting in the production of income, do not 
constitute deductible expenses for Federal income tax purposes. 

REGULATIQNs 118, SEcTIQN 80. 24(a) -1: PeI'sonal Rev. Rul. 55 — 291 
and family expenses. 

The taxpayer is president of a corporation engaged in the business 
of manufacturing machinery for use in the food and chemical proc- 
essing industry. He was appointed as a lecturer on food technology 
at X college at a salary of $1 per year. The purpose of accepting such 
an appoin~tment was to establish his reputation as a lecturer and 
writer on food technology to a point where instead of virtually con- 
tributing his services he should receive substantial personal income 
therefrom. AVith the above in view, the taxpayer incurred expenses 
in the developInent of outlets for the material used in his lectures 
through radio, television and Inagazine articles. In addition he ap- 
peared on radio and conducted radio interviews incurring certain 
expenses in connection therewith. Field, the expe»ses incurred by the 
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taxpayer for the purpose of increasing his prestige and establishing 
his professional reputation constitute personal expenses within the 
I»eaning of section 24(a) (1) of the Internal Revenue Code of 1989 
and, therefore, are not deductible from gross income. Compare 
Thomas H. lVelch v. Helvering, 290 U. S. 111, Ct. D. 755, C. B. XII-2, 
112 (1988), 3fanoel Cardozo v. Commissioner, 17 T. C. 8, and Fred- 
eric A. Purdy v. Commissioner, 12 T. C. 888. 

REGULATIoN 118, SEcTIoN 89. 24(a) — 1: Personal Rev. Rul. 55-412 
and family expenses. 

(Also Section 23(a); Regulations 118, Sections 
89. 23 (a)-1, 89. 28 (a) — 2. ) 

Expenses incurred for travel and for study by a teacher on sab- 
batical leave constitute personal expenses under section 24(a) 
of the Internal Revenue Code of 1930, where such travel and study 
are not reuuired to maintain the teaching position. Personal ex- 
penses are not deductible for Federal income tax purposes. 

Advice has been requested as to the deductibility for Federal in- 

come tax purposes of expenses incurred by a teacher for travel and 
study in Europe while on sabbatical leave granted by the school in 

which he teaches. 
Taxpayer is an instructor in a secondary private school. The school 

does not require any of its faculty to travel although it encourages 
instructors to take leave for study and travel which will result 
in improved teaching. The school continues to pay the instructor's 
salary during the period of leave but does not direct any of the 
instructor's plans nor does it require any report concerning such 
travel and study. 

I. T. 4044, C. B. 1951-1, 16, holds that summer school expenses, in- 

cluding tuition, room rent, and cost of travel, incurred by a public 
school teacher who was required to attend summer school regularly 
in order to maintain her position were deductible as ordinary and 
necessary business expenses under section 28 (a) (1) (A) of the Internal 
Revenue Code of 1989. In I. T. 8880, C. B. 1940 — 1, 29, traveling 
expenses incurred by teachers on sabbatical leave from their schools 
who received compensation while so engaged, which travel was re- 
quired by the board of education, and who were required to report 
to the school relative to their travel, are similarly deductible. 

Where, however, the expenses of travel and study were volun- 

tarily assumed by a teacher for the purpose of increasing his prestige, 
to improve his reputation for scholarship and learning, and to better 
fit him for the duties he was employed to perform& such expenses were 
considered to be personal expenses, deduction for which is prohibited 
by section 24(a) (1) of the Code. See cVanoel Cardozo v. Commts- 
si oner, 17 T. C. 8, and I. T. 4044, supra. 

Accordingly, it is held that expenses incurred for travel and for 
study by a teacher while on sabbatical leave, during which period his 

salary from the school continues to be paid to him but the travel and 

study are not required by the school in order to nlaintain his position& 
arc pcrso»al expenses under section 24(a) (1) of the Internal Revenue 
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Code of 1989, which are not deductible for Federal income tax pur- 
poses. 

REGULATICNs 118) SEcTICN 89. 24(a) -1: Personal 
and family expenses. 

Expenses incurred by members of reserve components of the Armed 
Forces for cost and maintenance of uniforms. See Rev. Rul. 55-109, 
page 261. 

REGULATIONS 118, SECTIoN 89. 24 (a) -1: Personal 
and family expenses. 

Certain expenditures made by taxpayers for purposes of health. 
See Rev. Rul. 55 — 261, page 807. 

REGULATIONS 118, SECTIoN 89. 24 (a)-1: Personal 
and family expenses. 

Premiums paid for personal disability insurance. See Rev. Rul. 
55 — 881, page 271. 

REGULATIQNs 118) SKGTIGN 89. 24(a)-2: Capital Rev. Rul. 55-158 
expenditures. 

Amounts paid by a taxpayer for the preparation and filing of the 
afBdavit relating to continued use required by section 8 of the Act of 
July 5, 1946, 60 Stat. 427, 481, 15 IT. S. C. 1058, which act provides for 
the registration and protection of trade-ma~rks, constitute capital 
expenditur:s made for the purpose of preventing cancellation of the 
registration of a trade-Inark. Accordingly, such expenditures are 
not deductible for Federal income tax purposes. See section 89. 24 
(a)-2 of Regulations 118. 

REGULATIQNs 118, SKOTIGN 89. 24(a)-2: Capital Rev. Rul. 55-252 
expenditures. 

Generally, direct costs incurred in connection with reforestation 
by planting are capital expenditures, recoverable through depletion 
as the timber subsequently becomes merchantable and is cut or sold. 
Compare Alim. 6080, C. B. 1946 — 2, 45; G. C. M. 6544, C. B. VIII — 2, 
118 (1929). Such planting costs include: 

(a) preparation of the site, including any girdling or brush 
removal work to aHord good growing conditions; 

(b) cost of seedlings; and 
(c) labor and tool expense, including depreciation of equip- 

ment used in planting such as trucks, tree planters, etc. 
Indirect expenditures, such as interest paid on money borrowed to 

satisfy a State law requiring a deposit to guarantee natural reforesta- 
tIon over a specified period of years in lieu of planting, or a service 
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charge on a performance bond in lieu of a cash deposit, may be treated 
as current deductions for the year in which incurred or capitalized 
cumulatively in accordance with a proper election by the taxpayer 
under the provisions of section 39 24(a)-6 of Regulations 118. 

REGUI. ATIoNs 118, SEGTIoN 30. 24(a) -2: Capital Rev. Rul. 55-253 
expenditures. 

Expenditures incurred by a taxpayer for construction of a pertna- 
nent roadway in connection with the development of a subdivision of 
rental property owned by him may not be deducted as an operating 
expense but is to be considered as an addition to capital investment 
within the meaning of section 24(a) (2) of the Internal Revenue Code 
of 1030. 

REGULATIGNs 118, SEcTIGN 39. 24(a) — 2: Capital Rev. Rul. 55-200 
expenditures. 

Expenditures incurred by a taxpayer in the original construction 
of greens on a golf course constitute capital expenditures to be added 
to the original cost of the land and are not subject to an allowance for 
depreciation. Subsequent operating expenses for sod, seed, soil and 
other sundry maintenance constitute ordinary and necessary business 
expenses which are deduc(ible from gross income for Federal income 
t. ax purposes. 

Rev. Rul. 55-332 REGULATIONs 118, SECTION 30. 24 (a) -2: Capital 
expenditures. 

Amounts paid to creditors of an insolvent corporation by a new 
corporation, having the same president as the former insolvent cor- 
poration, in order to obtain franchises to sell the creditors' products 
constitute capital expenditures which are not deductible as ordinary 
and necessary business expenses. See 2'homas H. Welch v. He A:ering, 
63 Fed. (2d) 076, aQirmed 200 U. S. 111, Ct. D. 755, C. B. XII-2, 112 
(1933). Such pa~yments are considered to be made to establish good 
will. 

I EGULATIONs 118, SEGTIoN 30. 24(a)-2: Capital 
expenditures. 

So-called rental payments to bank which purchased and holds legal 
title to automotive equipnlent which it leases to taxpayer. See Rev, 
Iiul. 55 — 25, page 283. 

Rev. Rul. 55-118 REGULATIGNs 118, SEcTIGN 39. 24(a)-6: Taxes 
and carrying charges chargeable to capital 
account and treated as capital items. 

Delay rentals paid or accrued in connection with non-producing 
oil and gas leases mav, at the election of the taxpayer, be capitalized 
as carrying charges on unimproved and unproductive real property 
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under the provisions of section 39. 24 (a) -6 of Regulations 118, with- 
out regard to the manner in which that item on the same lease was 
handled for a prior year. Such item mav be capit diaed in respect 
of one nonproducing oil and gas lease, even though in the same tax- 
able year a like treatment is not applied to other such leases owned. 

Advice has been requested whether (1) delay rentals paid or ac- 
crued in connection with non-producing oil and gas leases may, at tlie 
taxpayer's election, be capitalized as carrying cliarges on unimproved 
and unproductive real property under the provisions of section 
80. 24 (a) — 6 of Regulations 118, (2) such election may be exercised with 
respect to a particular lease in a given year if. such election v. as not 
exercised for the same lease in a prior year, and (8) such election must 
apply to all nonproducing leases in a given year. 

In the instant case, the taxpayer (lessee) oivns nonproducing oil 
and gas leases on acreage in various states and in Canada. I)uring 
prior years, the taxpaver had deducted all clelay rentals in determin- 
ing taxable income. Beginning with the taxable year 10o8, taxi&aycr 
desires to capitalize such delay ientals. 

The provisions of paragraph (1) and sub-paragraph (1) (i) of sec- 
tion 80. 24(a) — 6(b) of Regulations 118, in the interpretation of section 
24(a) (7) of the Internal Revenue Code of 1089, state that carrying 
charges on unimproved and unproductive real property may be capi- 
talized at the election of the taxpa, yer, in the manner provided in sec- 
tion 89. 24(a) — 6(c) of the regulations. 

Payment of a delay rental with respect to an undeveloped oil and 
gas Lase extends the period in which the lessee may drill wells for 
the production of oil and gas. In G. C. M. 11107, C. B. XII — 1, 288 
(1088), it was held that clelay rentals may be ha~ndled as carr~ying 
charges on unproductive property. In I. T. 8608, C. B. 1044, 272, it 
was held that a lessee's interest in an oil and gas lease constitutes an 
interest in real property, for Federal income tax purposes. Accord- 
ingly, undeveloped oil and gas leases are deemed to be unimproved 
and unproductive real property within the meaning of section 
89. 24(a) — 6(b) (1) (i) of Regulations 118. 

Section 89. 24(a) — 6(b) (2) of Regulations 118 contains the provi- 
sions that a taxpayer may elect to capitalize the carrying charges on 
one project even though he does not elect to capitalize carrying cliarges 
on other projects. An oil and gas lease is a separate property aud 
thus is handled as a separate project. Compare G. C. M. 22106, C. B. 
1941-1, 245, and G. C. M. 24094, C. B. 1944, 250. 

In view of the foregoing, it is held that delay rentals paid or accrued 
in connection with nonproducing oil and gas leases may, at the election 
of the taxpayer, be capitalized as carrying~ charges on uiiimproved and 
unproductive real property within the purview of section 80. 24(a)- 
6(b) (1) of Regulations 118. Under the provisions of section 
89. 24(a) — 6(b) (8) of. the regulations, an election may be exercised to 
capitalize delay rentals on a particular lease for a given year without 
regard to the manner in which carrying charges we~re handled in prior 
years with respect to the same lease. An election may be inade to 
capitalize delay rentals in a given year with respect to a particular 
nonproducing oil and gas lease even though such an election is not 
exercised in that year with respect to other such leases. 
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SECTION 25. — CREDITS OF INDIVIDUALS 
AGAINST NET INCOME 

RrrvLATIONs 118, SzcTzoN 89. 25-2: Credits of Rev. Rul. 55-178 
individuals for purpose of normal tax and 
surtax. 

'(Also Sections 22(k), 51; Regulations 118, 
Sections 89. 22 (k) -1, 89. 51-1. ) 

Consistent with the nonacquiescenee, C. B. 1953-2, 8, in the deci- 
sion in Ifarriner $. Eccles v. Commissioner, 19 T. C. 1049, at5rmed, 
208 Fed. (2d) 796, the Internal Revenue Service will continue to 
adhere to the position that an individual legally separated from his 
spouse under an interlocutory decree of divorce is legally separated 
under a decree of divorce or of separate maintenance within the 
meaning of section 25 (b) (2) (B) of the Internal Revenue Code of 
1939 and thus is not to be considered as married. Such conclusions 
are equally applicable to the nonacquiescenee, C. B. 1953-2, 8, in 
Alice Ifnmphreys Evans v. Commissioner, 10 T. C. 1102, aiiirmed, 
211 Fed. (2d) 378. 

Advice has been requested whether the decision in iVarnner 8. 
Eocles v. Commissioner, 19 T. C. 1049, aRirmed, 208 Fed. (2d) 796, 
will affect the position of the Internal Revenue Service that for the 
purpose of section 25(b) (2) (13) of the Internal Revenue Code of 
1989 a legal separation under an interlocutory decree of divorce is a 
legal separation under that section. 

Section 25(b) of the Internal Revenue Code of 1989 relates to the 

exemptions allowable on a Federal income tax return, and paragraph 
(2) (I3) thereof provides: "An individual legally sep~arated from his 
spouse under a decree of divorce or of separa~te maintenance shall not 
be considered as married, " It follows that if a wife is so separated 
from her husband, the husband cannot claim an exemption on his 
income tax return for her. 

House of Representatives Report No. 1274, 80th Congress, C. B. 
1948 — 1, 241, at 277, and Senate Report No. 1018, 80th Congress, C. B. 
1948 — 1, 285, at 824, in considering section 25 (b) (2) of the Code, state 
in part: 

The second rule is that an individual legally separated (although not abso- 
lutely divorced) from his spouse under a decree of divorce or of separate 
maintenance shall not be considered as married. Simnar rules for the 
determination of status are provided in section irs(aa) (ii) of the Code (as 
added by section 302(e) of the bill), relating to the stamlard deduction, and 
in section 51(b) (5) of the Corle (as added by section 303 of the bill) relating 
to joint returns. A uniform construction of all these provisions is intended 
The rule with respect to the marital status of an individual legally separated 
from his spouse under a decree of divorce or of separate maintenance is 
derived from a corresponding provision in section 22(k) of the Code, relatmg 
to the tax treatment of alimony and like payments. 

In the Eccles case, The Tax Court of the United States held that 
the taxpayer and his wife who were legally separated under an inter- 
locutory decree of divorce as of. December 81, 1949, were for the pur. 
pose of section 51 of the Internal Revenue Code still husband and wife 
and thus entitled to file a joint return for the year 1949. 

The Tax Court observed that an interlocutory decree of divorce was 
not a decree of divorce under State law since it did not eRect a Anal 

divorce and was not a decree of separate maintenance as provided for 
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in the Utah statutes. However, it is the position of the Internal 
Revenue Service that the intent of Congress, by the phrase "decree of 
divorce or of separate maintenance, " was to include any court decree 
(other than a decree of absolute divorce) which legally separates the 
parties and that local law is applicable only to discover whether there 
was such a decree and whether the decree had such eHect upon the 
marital obligations of the parties as to amount to a "legal separation. " 
Accordingly, it is the position of the Service that the court in the 
Zccles case was in error in holding that the parties, although legal]y 
separated, were still entitled to file a joint return under section 5~1 of 
the Code since under State law there was no "decree of divorce or of 
separate maintenance. " See also I. T. 3761, C. B. 1945, 76. 

The fact that the Government did not apply for certiorari in the 
Eccles case in no way represents an acceptance of the decision by the 
Internal Revenue Service. Consistent with the nonacquiescence in 
tile Eccles case, C. B. 1953-2, 8, the Service will continue to hold that 
an individual legally separ~ated from his spouse under an inter- 
locutory decree of divorce is legally separated under a decree of divorce 
or of separate maintenance within the meaning of section 25 (b) (2) (1& ) 
of the Code and thus is not to be considered as married, and an exemp- 
tion claimed by the husband for his wife is not allowable. 

The foregoing conclusions are equally applicable to the non- 
acquiescence, C. B 1953 2y 8~ in Ahce Humphrey8 Evans v. Commis- 
8ioner, 19 T. C. 1102, alarmed, 211 Fed. (2d) 378, so that the position 
of the Service continues to be that an interlocutory decree of divorce 
may efl'ect a legal separation under a decree of divorce or of separate 
maintenance under section 22(k). 

REGULATIQNs 118, SEOTioN 39. 25 — 2: Credits of Rev. Rul. 55-413 
individuals for purpose of normal tax and surtax. 

The adopting parents of a child born in a foreign country must 
look to the parentage of the child at the time of its birth in deterInin- 
ing whether such child is a citizen for purposes of section 25 (b) (3) 
of the Internal Revenue Code of 1039. A child born in a foreign 
country to a nonresident alien mother and a father who was a 
member of the Armed Forces of the United States who met the con- 
ditions prescribed by section 301(a) (I) of the Immigration and Na- 
tionality Act, was a citizen of the United States at birth. There- 
fore, a man and u ife, citizens of the United States, who adopt such a 
child may claim the child as a dependent if the other requirements 
of section 25 (b) (3) of the Code are met. 

Advice has been requested whether a child, born in a foreign coun- 
try, whose mother is a nonresident alien and whose father is a member 
of' the Armed Forces of the United States, who is adopted by another 
member of the Armed Forces and his wife, qualifies as a dependent 
of such adopted parents under the provisions of section 25 (b) (3) of 
the Internal Revenue Code of 1939. 

In the instant case an ONcer in the United States Army and his wife, 
citizens of the United States, stationed in Germany, adopted the child 
of a German mother and a United States soldier, also a citizen of the 
United States. The child was adopted in March of the taxable year 
and has been supported by the army OKcer and his wife since that time. 
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Section 25(b) of the 1989 Code provides, in part, as follows: 

(b) CREDITS FoR BoTH NDEKAL TAx AND SURTAx. — 
(1) CREDITS. — There shall be allowed for the purposes of both normal tax 

and the surtax, the following credits against net income: 
III III 

(D) An exemption of $600 for each dependent whose gross income 
for the calendar year in which the taxable year of the taxpayer begins 
is less than $600, except that the exemption shall not be allowed in 
respect of a dependent who has made a joint return with his spouse 
under section 51 for the taxable year beginning in such calendar year. 

(3) DEFINITIoN OF DEPENDENT. — As used in this chapter [chapter 1 of 
the Code] the term "dependent" means any of the following persons over 
half of whose support, for the calendar year in which the taxable year of 
the taxpayer begins, was received from the taxpayer: 

(A) a son or daughter of the taxpayer 

For the purposes of determining whether any of the foregoin" 
relationships exist (1) a legally adopted child of a person " * ", shall 
be considered a child of such person by blood. The terin "deFendent" does 
not include any individual who is a citizen or subject of a foreign country 
unless such individual is a resident of the United States or of a country 
contiguous to the United States. 

Legal adoption does not, of itself, confer upon a child the citizen- 
ship of the adopting parents. However, under the provisions of sec- 
tion 801(a) (7) of the Immigration and Nationality Act, 66 Stat. 168, 
8 U. S. C. 1401 (formerly section 201(i) of the Nationality Act of 
1940, as added by Act of July 81, 1946, 60 Stat. 721, 8 U. S. C. 601), 
a child is a citizen of the United States at birth if born outside the 
geographical limits of the United States and its outlying possessions 
of parents one of whom is an alien, and the other a citizen of the 
United States who, prior to tlie birth of such child, was physically 
present in tlie United States or its outlying possessions for a period 
or periods totaling not less than 10 years, at least 5 of which were 
after attaining the a~e of 14 years: Provided, that any periods of 
honorable service in tTie Armed Forces of the United States by such 
citizen parent may be included in computing the physical presence 
requirements of such paragraph. 

Thus, in the instant case, the child acquired the status of a United 
States citizen by births not by adoption. See I. T. 8848, C. B. 1947-1, 
80. 

Accordingly, it is held that the adopting parents of a child born in 
a foreign country must look to the parentage of the child at the time 
of its birth in determining whether such child is a citizen for purposes 
of section 25(b) (8) of tlie Code. A child born in a foreign country 
to a nonresident alien mother and a father who was a member of the 
Armed Forces of the United States who met the conditions prescribed 
by section 801(a) (7) of the Immigration and Nationality Act, supra& 
was a citizen of the United States at birth. Tlierefore, a man and 
wife citizens of the United States, who adopt such a child may claim 
the c ild as a dependent if the other requirements of section 25(b) (8) 
of the Code aie met. 
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REGULATIoNs 118 SEGTIoN 39. 25-2: Creclits 
of individuals for purpose of norinal tax 
and surtax. 

[Itegs. 118, Ii 39. 42-I. 

A spouse cannot qualify as a dependent and no deduction is allow- 
able for a spouse who has gross income in any amount. See Rev. Rul. 
55-325, page 18. 

PART IV. — ACCOUNTING AND METHODS OF ACCOUNTING 

SECTION 4'. — PERIOD IN WHICH ITEMS OF GROSS 
IN COKIE INCLUDED 

REGULATIUNs 118' SEOTIoN 89. 42-1: iVhen in- 
cluded in gross income. 

The position of the Internal Revenue Service regarding the time 
for reporting, for federai income tax purposes, compensation resulting 
from termination of Government contracts has not, been changed by 
virtue of the decision in Apex E/ectrical 31anufacterivtg Company v. 
Cof~rnf'ssioner, 202 Fed. (2d) 151, affirming 16 T. C. 1171, nonac- 
quiescence C. B. 1951-2, 5. 

Such position is generally stated in section 89. 42-1 of Regulations 
118 as follows: 

Except as otherwise stated in this paragraph, such items as claims for co&u- 
pensation under canceled Government contracts constitute income for the year 
in which they are allowed or their value is otherwise detinitely determined, if 
the return is rendered on the accrual basis; or for the year in xvhich received, 
if the return is rendered on the basis of cash receipts and disbursements. In 
the case of a termination of a war contract as defined by section 3 of the Contract 
Settlement Act of 1844, 58 Stat. 049, 41 U. 8. C. 103 (or the termination of any 
other Government contract as to which the right to compensation is definitely 
fixed and the measure thereof is determinable with reasonable accuracy), if the 
return is rendered on a basis other than cash receipts and disbursements, com- 
pensation for the termination shall, unless a different method of reporting is 
prescribed or approved by the Commissioner, constitute income for the taxable 
year in which falls the effective date of the termination, except that if any 
part of the compensation is attributable to cost, expenses, or losses incurred 
in a subsequent year such part of the compensation shall be returned as income 
for the subsequeut year. 

Although general nonacceptance by the Service of the Apex deci- 
sion is indicated by the Commissioner's nonacquiescence therein, it 
will be noted that the decision did not hold the counterpart of the 
above-quoted regulations in section 29. 41-1 of Regulations 111 
(as anIended by T. D. 5405, C. B. 1944, 154) to be invalid. The decision 
disagreed rather with the Commissioner's determination in findings 
of pertinent facts (in that particular case) and in the application 
thereto of such regulations under 3Iimeograph 5897, C. B. 1945, 181. 

REGULATIoNs 118) SEcTIQN 89. 42 — 1: When in- 
cluded in gross income. 

Interest on future payment funds held by a Federal land bank for 
its borrowers for future application on their indebtedness to the bank. 
See Rev. Rul. 55-254, page 826. 
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RKGI. I ATIQNs 118, SEGTION 39. 42-1: When in- 
cluded in gross income. 

Interest accrued, before reissuance, on Series E, United States sav- 
ings bonds originally issued to coowners but later reissued to one of 
coowners. See Rev. Rul. 55-278, page 471. 

REGULATIGNs 118, SEOTION 89. 42-2: Income not Rev. Rul. 55-254 
reduced to possession. 

(Also Section 39. 42-1; Sections 22(a), 23(e); 
Regulations 118, Sections 39. 22 (a) -1, 
89. 23 (e) -1. ) 

Interest allowed on future payment funds held by a Federal land 
bank for its borrowers for future application on their indebtedness 
to the Bank constitutes income for Federal income tax purposes to 
the borrower on the cash receipts basis as of the date of the dis- 
position of the funds. Where the borrower is on the accrual basis, 
the interest is reportable as income annually as it is earned. If, 
upon final disposition, interest should be allowed at a different rate 
from that at which it was accrued, the difference in amount between 
that finally allowed and that formerly accrued will constitute either 
ordinary income under section 22(a) of the Internal Revenue Code 
of 1939, or an ordinary loss under section 23(e) of the Code, in the 
year of final disposition of the funds. 

Advice has been requested whether interest allowed on future pay- 
ment funds held by a Federal land bank for its borrowers for future 
application on their indebtedness to the bank, should be reported for 
Federal income taz purposes as income of the borrowers annually, 
or only when actually applied on their indebtedness, or when some 
other disposition of the interest is made. 

In the instant case the borrower has two loans from a Federal land 
bank, each bearing a different interest rate, and a second mortgage 
land bank commissioner loan at a still hi~her interest rate. The land 
bank commissioner loan is serviced by t7xe Federal land bank but is 
owned by the I&'edernl Farm Mortgage Corporation. The interest 
allowance on the future payment funds cannot be finally determined 
until after the indebtedness to which such funds are applied and the 
interest rate on such indebtedness are both known. 

The Federal Farm Loan Act, 12 U. S. C. 781, authorizes a Fed- 
eral land bank to. accept conditional payments from borrowers 
for subsequent credit upon their indebtedness to the bank, and 
to allow interest on such yayinents. Such section enumerates the 
powers, subject to the linlltations and requirements of the statute& 
of Federal land banks generally. The eighteenth power pro- 
vides that all conditional payments accepted shall be subject to such 
terms and conditions, not inconsistent with the provisions of the 
statute and with any rules or regulations prescribed for its eflicient 
execution by the Farm Credit Administration, as may be agreed upon 
at the time of their acceptance. If a conditional Payment is accepted 
for subsequent credit upon a first mortgage which is at the time or ls 
thereafter pledged as collateral security for an issue of farm-loan 
bonds, all requirements, conditions, and limitations set forth in sec- 
tions 897 — 899 of Title 12 shall apply to such payment the same as 
though it were a Present Payment on the principal of the Inortgage 
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pledged as collateral security, and the Federal land bank shall forth- 
with notify the farm loan registrar of its receipt of such payment 
and account to him therefor. Every conditional payment accepted 
by a Federal land bank for subsequent credit upon indebtedness of 
a borrower shall be credited upon such indebtedness as the borrower 
may from time to time direct in accordance with the terms and condi- 
tions upon which the payment has been accepted. At the option of the 
bank, the payment may in any event be credited upon such indebted- 
ness as and when it matures if it is not otherwise paid by the borrower 
at or before maturity. Any balance of conditional paymeuts remain- 
ing uncredited, when the indebtedness on account of which they have 
been accepted has been paid in full, shall be refunded to the borrower. 

The terms upon which a future payment fund is accepted are in- 
cluded in regulations issued by the Farm Credit Adlninistration. 
These regulations, which have been made a part of Title 6 of the 
Code of Federal Regulations, Cumulative Pocket-Supplement for 
the year 105', provide in part as follows: 

SEcr&ov 10. 110 Future payment funds as authorized btt 12 U. LIL. C. 781, 
Eiyt&teenth. Future pay&nents funds shall be held for subsequent credit 
upon indebtedness to th ~ bank or the Corporation [Federal Farm Mortgage 
Corporation], except in cases of unusual circumstances where the release 
of the fund is justified. On future pajment funds applied, interest shall 
be allowed to the date of application at the effective interest rate(s) ap- 
plicable to the indebtedness in connection with which such funds are 
applied. On future payment funds released under unusual circumstances, 
interest shall be allowed to the date released at the effective interest rate(s) 
applicable to the indebtedness in connection with which such funds are 
held. 

SEcrtoN 10. 121 Unrelated loa~s. In those cases in which a borrower 
has indebtedness to the bank, the Corporation [Federal Form Mortgage 
Corporation], or both which is not secured by the same or common real 
property, determination should be made by the bank, on the basis of the 
facts in each case, as to the indebtedness or the indebtednesses on which the 
future payment funds are to be accepted and held for subsequent credit. 
When future payment funds are accepted in these eases, they shall be 
subject to all the provisions of the regulations in this part governing future 
payment funds insofar as practicable. 

SEGTIoN 10. 122 Interest allan;ances: Interest shall be allowed future 
payment funds in accordance with the following terms and conditions: 

(a) The rate(s) at which interest is allowed the borrower on future 
payment funds applied shall be the rate(s) effective on those install- 
ment dates of the indebtedness to which the future payment funds are 
applied and which installment dates occurred during the period such 
future payment funds were held. As used in this part, "effective 
interest rate" means the rate actually charged the borrower on the 
indebtedness on which future payment funds are applied. 

(b) If it is decided in unusual circumstances that the release of 
future payment funds held in connection with a borrower's indebted- 
ness is justified, interest shall be allowed on such fu~ds during the 
entire period that the funds were held. * ~ *. 

(c) Interest shall be allowed on future payment funds from the 
date of acceptance of such funds to the date of their disposition and 
such interest shall be compounded as of the installment dates of the 
borrower's indebtedness which occurred during the period the future 
payment funds were held by the bank: Provided, That, at the option 
of the bank, interest need not be allowed upon any amount which has 
not been held for the credit of the borrower as unapplied future pay- 
ment funds for a period up to 1 month: End prorided farther, That in 

any case where the aggregate interest credit does not exceed 25 cents, 
no allowance need be made. 

864050' — 56 — 22 
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(d) Interest allowed on future payment funds shall be credited to 
the borrower as of the date of disposition of the funds. 

Section 80. 42-1(a) of Regulations 118 states that, except as other- 
wise provided in Section 42, all gains, profits, and income shall be 
included in gross income for the taxable year in which received by 
the taxpayer unless they are included as of a difFerent period in 
accordance with tlie approved Inethod of accounting followed by him. 

Section 39. 42 — 2 of Regulations 118 provides as follows: 
fnrome not rednced to possession. — Income which is credited to the ac- 

count of or set apart for a taxpayer and which may be drawn upon by him 
at any time is subject to tax for the vear during which so credited or set 
apart, although not then actually reduced to possession. To constitute 
receipt in such a case the income must be credited or set apart to the tax- 
payer without any substantial limitation or restriction as to the time or man- 
ner of payment or condition upon which payment is to be made, and must 
be made available to him so that it may be drawn at any time, and its receipt 
brought within his own control and disposition. X book entry, if made, 
should indicate an absolute transfer from one account to another. If a 
corporation contingently credits its employees with bonus stock, but the 
stock is not available to such employees until some fnture date, the niere 
crediting on the bool's of the corporation does not constitute receipt. 

Since the interest alloivance on future payment funds may be deter- 
mined only after the indebtedness to which the funds are applied, and 
the interest, rate on such indebtedness, are both known, such interest is 
not finally determinable and is not credited to the borroiver until the 
date of the disposition of the funds. Therefore, until such disposi- 
tion, since there can be no crediting of any amount of interest to the 
taxpayer prior to the disposition of the funds, there can be no construc- 
tive receipt of income. Accordingly, in the case of borrowers keeping 
their books and filing their returns on a cash receipts and disburse- 
ments basis, the interest paid or allowed on future payment funds con- 
stitutes income, for Federal income tax purposes, as of the date of the 
disposition of the funds. 

When future payment funds are accepted by the bank to be applied 
against an indebtedness when it becomes due, the bank is required to 
a&. erne upon its books, on the due date of each installment thereof, its 
liability for interest on such funds at the rate actually charged the 
borrower on the unmatured portion of the indebtedness in connection 
with wliich the future payment funds are held. Therefore, a bor- 
rower employing the accrual method of accounting should accrue 
interest on such funds at the same rate, notwithstanding the possi- 
bility of an adjustment upoii final disposition of the funds. See 
Continental 2'ie and Lumber Co. v. United States, 286 U. S. 290, Ct. D. 
4N, C. B. XI — 1, 260 (1932) . 

In view of the foregoing, it is held that interest allowed on future 
payment funds held by a Federal land bank, for its borrowers, for 
future application on their indebtedness to the bank constitutes in- 
come, for Federal income tax purposes, to the borrower on the cash 
receipts and disbursements basis, as of the date of the disposition of 
the funds. Where the borrower is on the accrual basis, the interest 
is reportable as income annually as it is earned. If, upon final 
disposition, interest should be allowed at a difFerent rate from that 
at which it was accrued, the difFerence in aniount between that finally 
allowed and that formerly accrued will constitute either ordinary in- 
coine under section 22 (a) of the Internal Revenue Code, or an ordinary 
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loss under section 23(e) of the Code, in the year of final disposition of 
the funds. 

REGULATIOÃs 118, SEGTloN 39. 42 — 2: Income not Rev. Rul. 55 — 317 
reduced to possession. 

iso taxable income is realized by an employee of a city by reason of 
transferring to the city's new retirement system his accumulated 
contributions in the city's old retirement system (which was termi- 
nated in order that the employees could qualify for benefits under 
the Social Security Act, 49 Stat. 620, as amended, 42 U. S. C. 418) 
and the interest thereon. The aggregate of the employee's accumu- 
lated contributio~s so transferred without regard to the interest 
credited thereon plus any contributions to the new retirement sys- 
tem subsequent to such transfer will constitute the aggregate pre- 
miums or consideration paid for the annuity which will be paid from 
such system upon his ultimate retirement. 

Advice has been requested relative to the taxability of interest on 
employees' contributions transferred from the old retirement system of 
a city to its newly created supplemental retirement system. 

The facts surrounding the transfer are as follows: 
Contributions were originally made by employees of the city 

and held in trust under the city's retirement system (old), es- 
tablished by an ordnance approved August 30, 1944. To permit 
the employees to qualify under the Social Security Act, 49 Stat, . 
620, as aniended, 42 U. S. C. 418, the above ordinance and sub- 
sequent amendatory ordinances thereto mere repealed and tlie 
system was terniinated as of Deceniber 6, 1952. The ordinance 
for the repeal provided that the accuniulated contributions of 
the members be set aside in "Fund A" or transferred to "Fund 
B" for disbursenient on or before June 30, 1958. The employees 
became covered under the Social Security~ Act, as amended, on 
December 20, 1952. KQ'ective December 22, 1952, the city's sup- 
plemental retirement system, adopted Xovember 18, 1952, pro- 
vided for retirement, benefits suppleniental to the benefits pro- 
vided under the Social Security Act. Funds A and B were 
transferred to specified accounts of the supplemental retirement 
system. Forms A and B were utilized by the eniployees to direct 
the disposition of their accuniulated contributions under the old 
retirement systeni. 

By executing Form A, an employee authorizes the transfer 
and credit to his account in the supplemental retirenient system 
his accumulated contributions in the old retirement system in 
an amount equal to the colitributions that would have been 
based on the contribution rates provided in the supplemental 
retirenient system less the sum necessary to back date social 
security to January 1, 1951 or to the date of his employment, 
whichever period is shorter, the remaining balance, if any, to be 
refunded to him. By signing Forni A, tlie employee becomes a 
member of the supplemental retirement system and retains all 
credits for prior service w ith the city w. hich were allowable under 
the old retirement system. 

By executing Form B, an eniployee authorizes the return to 
him of all his accumulated contributions in tlie old retirement 
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system after deductions for back dating social security contribu- 
tions to January 1, 1951, or to the date of his employment, which- 
ever period is shortest. By signing Form B the employee be- 
comes a member of the supplemental retirement system as a new 
member and forfeits all credits for prior service in the old retire- 
ment system earned prior to December 22, 19M. Participating 
in the supplemental retirement system as a new member an) 
forfeiting all credits for prior service specifically mean that (a) 
the employee cannot retire and receive an ordinary disability 
retirement, allowance until after he has completed 5 years' service 
as a member of the supplemental retirement system, (b) the 
employee's employment with the city before December 22, 1952, 
cannot be used to compute his retirement allowance if he retires 
at any time after December 22, 1952, and (c) in the event of his 
death, his beneficiary will not be eligible for a death benefit from 
the supplemental retirement system until the employee has com- 

1 
leted 1 year of service as a member of that system, and not until 

ie has completed 5 years will the maximum death benefit be 
payable. 

Section 89. 42 — 2 of Regulations 118, promulgated under section 42 
of. the Internal Revenue Code of 1989, provides in part that income 
which is credited to the account of or set apart for a taxpayer and 
which may be drawn upon by him at any time is subject, to tax for the 
year during which so credited or set apart although not then actually 
reduced to possession. To constitute receipt in such a case, the income 
must be credited or set apart to the taxpayer without any substantial 
limitation or restriction as to the time or manner of payment or condi- 
tion upon which payment is to be made and must be made available 
to him so that it may be drawn at any time, and its receipt brought 
within his own control and disposition. 

In view of the provisions of the agreement evidenced by Form A 
and Form B, it is held that no taxable income is realized by an em- 

ployee of the city by reason of transferring to the supplemental retire- 
ment system his accumulated contributions in the old retirement sys- 
tem and the interest thereon. The aggregate of the employee's ac- 
cumulated contributions so transferred without regard to the interest 
credited thereon plus any contributions to the supplemental retirement 
system subsequent to such transfer will constitute the aggregate 
premiums or consideration paid for the annuity which will be paid 
from such system upon his ultimate retirement. 

Where an employee receives a refund of his contributions, together 
with interest, the amount of the interest is includible in gross income 
in the year of receipt. O, D, 828, C. B. 4, 77 (1921). 

SECTION 48. — PERIOD FOR WHICH DEDUCTIONS 
AND CREDITS TAKEN 

RKGUI. ATIONS 118, SKcTzox 89. 48-2: When 
charges deductible. 

Accrual of real property taxes, imposed by section 5719. 01 of the 
Revised Code of Ohio, effective October 18, 1058. See Rev. Rul. 55 

152, page 67. 
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REGULATIQNs 118i SEGTIoN 80. 48 — 2: When charges 
are deductible. 

Accrual of vacation pay by taxpayers using accrual method of ac- 
counting. See Rev. Rul. 55 — 426, page 68. 

SECTIO'. V 44. — INSTALL'. iIEÃT BASIS 

RECULATIONs 118, SEcTIoN 30. 44-1: Sale of 
personal property on installment plan. 

Gain from sale of all rights, title, and interest in a distributorship 
agreement with a foreign manufacturer. See Rev. Rul. 55 — 374, 
page 370. 

REGULATI0Ns 118) SEc TIoN 30. 44 — 5: Gain or loss Rev. Rul. 55-5 
upon disposition of installment obligations. 

Real property was sold to the Y Corporation on the installment 
basis under a land contract with the balance to be paid over a number 
of years. The contract provided that upon payment of 50 percent of 
the purchase price and at the option of Y Corporation, a warranty 
deed of the premises would be delivered to Y Corporation in considera- 
tion of a promissory note secured by a real estate mortgage, for the 
balance of the purchase price, with installment payments to be made 
as set forth in the original contract of sale of said premises. The Y 
Corporation has complied with the terms of the original contract and 
a mortgage contract has been substituted for the land contract, con- 
taining the same terms and conditions for payment of the balance due 
as set forth in the land contract. Held, the substitution oi the mort- 
gage contract, in an amount equal to the unpaid balance of the pur- 
chase price, payable on the same terms and conditions of payment of 
the balance under the land contract, results in a change in the type 
of security only and does not constitute a satisfaction or disposition of 
an installment obligation giving rise to gain or loss under section 
44(d) of the Internal Revenue Code of 1M9. 

REGULATIoNs 118) SEOTIoN 39. 44 — 5: Gain or 
loss upon disposition of installment 
obligations. 

Rev. Rul. 55-202 

Stock certidcates issued by a building and loan association, in 
partial payment for notes sold to such association by a taxpayer 
reporting profits on the installment basis, represent income to the 
taxpaver in the year of the sale of the notes, even though pledged 
to the association as additional collateral for the notes. 

Advice has been requested whether stock certificates issued by a 
building and loan association, in partial payment for notes sold to 
such association by a taxpayer reporting profits on the installment 
basis, represent income in the year in which issued, even though 
pledged to the association as additional collateral for the notes, or 
whether income is realized at the time the certificates are released from 
the collateral agreement. 
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The taxpayer is in the business of constructing houses on lots which 
are owned by purchasers of the houses. These houses are sold on 
credit and notes secured by mortgage are received for the construction 
and erection of the houses, payable in monthly installments over a 
period of approximately ten years. The profit with respect to con- 
struction of the houses is reported on the installment basis. 

In order to finance construction, the taxpayer sold certain of the 
notes shortly after receiving them to a building and loan association. 
Because of. the amount of the loan in respect to the value of the houses 
and lots, the association was not willing to pay the full purchase price 
of such notes in cash. It paid a certain amount in cash and the 
balance in stock of the association. Such stock was then pledged to 
the association as additional collateral for the notes. Under the 
terms of the collateral agreement, at such time as the makers of the 
notes have reduced their indebtedness to amounts on which the asso- 
ciation would be justified in making mortgage loans, the stock will 
be released from the pledge and collateral agreement. 

Section 42 of the Internal Revenue Code of 1939 provides in part as 
follows: 

(a) GENERAE Rm E. — The amount of all items of gross income shall be included 
in the gross income for the taxable year in which received by the taxpayer, unless 
under methods of accounting permitted under section 41, any such amouuts are 
to be properly accounted for as of a different period. 

Section 44 of the Code provides in part as follows: 
(d) GATN OR Loss UPQN DIsPosITIoN OF IxsTALLMENT OBLIGATIoNs. — If an 

installment obligation is satisfied at other than its face value or distributed, 
transmitted, sold, or otherwise disposed of, gain or loss shall result to the extent 
of the differeuce between the basis of the obligation and (1) in the ease of 
satisfaction at other than a face value or a sale or exchange — the amount 
realized, or (2) in the ease of a distribution, transmission, or disposition other- 
wise than by sale or exchaugc — the fair marlret value of the obligation at the 
time of such distribution, trausmission, or disposition. 

In Almorth-washburn Co. v. Helvering, 67 Fed. (2d) 694, Ct. D. 
808, C. B. XIII — 1, 208 (1935), the court held that where a corporation 
sold its assets in 1926, receiving less than one-fourth of the total 
purchase price in cash and the balance in notes, and in the following 
vear discounted or sold the notes to a bank, being contingently liable 
as indorser, the transaction was closed in 1927 and the profit refiected 
in the notes discounted or sold constituted income in that year, and 
the corporation was not entitled to report the income in the subsequent 
years in which the notes were actually paid to the bank. 

In E. J. Gallagher Rea2ty Co. v. Commissioner, 4 B. T. A. 219, the 
taxpayer, engaged in the business of building and selling residential 
property, would sell houses for small down p~ayments and finance the 
balance by mortgages given by the purchasers to building and loan 
associations. Such mortgages were for amounts in excess of those for 
which the building and loan associations made loans on similar prop- 
erty and, to protect themselves, the associations withheld such excess 
and required the taxpayer to execute bonds as security therefor. The 
associations retained the excess amount until such time as tlie purch»- 
ers had paid a sum equal to that amount; then the associations would 

pay over to the taxpayer the amount retained. It v. as the opinion of 
the United States Board of Tax Appeals (now The Tax Court of the 
United States) that the fact that a portion of the purchase price for 
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the property u as assigned or left in the hands of the building associa- 
tions to insure the mortgage payments by the purchasers, and that the 
actual payments to the taxpayer ivere deferred, did not justify the 
taxpayer, Ivho vvas on the accrual basis of accounting, in excluding 
those amounts from income in the year of sale of the houses. 

The collateral agreement, in the instant case, specifically provides 
that the taxlxayer is the legal and equitable osvner of certain savings 
shares of stock of the building and loan association. The agreement 
further provides that the pledge of such shares of stock as collateral 
shall in no Ivise afi'ect or in&pair the osvnership of pledgor in the shares, 
nor his rights, privileges or obligations as a shareholder in the associa- 
t&on, except that the shares of stock shall be held as collateral security 
for the payment of the note. 

Accordingly, it is held that the stock certificates issued by the build- 
ing and loan association in partial payment for notes sold to such asso- 
ciation by a, taxpayer reporting profits on the installment basis consti- 
tute income in the year of the sale of the notes, even though such 
certificates are pledged to the association as additional collateral for 
the notes. 

RKGOLATIoxs 118, SEOTIov 39. 44 — 5: Gain or loss 
upon disposition of installment obligations. 

Cancellation of installment obligations of a charitable organization. 
See Rev. Rul. 55-157, page 203. 

REGCLATIO&-s 118, SEOTIoN 39. 44 — 5: Gain or loss 
upon disposition of installment obligations. 

Gain or loss on installment obligations upon ter»Iination of a trust. 
See Rev. Rul. 55 — 159, page 301. 

SECTIOX 46. — CEIAibGE OF ACCOU'%TING PERIOD 

REGLLATIoxs 118' SEcTIov 30. 46 — 1(b) (4): Ap- 
proval of cha'nge in accounting period. 

lVhere a taxpayer desires to change his accounting period and un- 
der the provisions of section 30. 46-1(b) (2) oi Regulations 118 is re- 
quired to obtain prior approval of the Commissioner, the taxpayer 
must, file Form 1128, Application for Change in Accounting Period, 
on or before the 15th day following the close of the short taxable year. 
See section 30. 46 — 1(b) (4) of RegcIlations 118. Form 1128 requires 
information as to the annualized net income for the short periocl. 
IVhere the net income for the short period. cannot be definitely de- 
termined at the time the Form 1128 is filed, a reasonable estimate of 
su'ch net income will be acceptable. The amount shovvn must be clearly 
identified as the best estiInate available. 
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SECTION 47. — RETURNS FOR A PERIOD OF LESS THAN 
12 MONTHS 

RKGULATIGNs 118, SEOTIoN 89. 47 — 2: Returns for 
period of less than 12 months on account of 
a change in accounting period. 

Change in parent corporation's accounting period to conform Iiith 
that of its subsidiaries. See Rev. Rul. 55 — 80, page 887. 

PART V. — RETURNS AND PAYMENT OF TAX 

SECTION 51. — INDIVIDUAL RL&'TUPiXS 

REGULATIGNS 118, SKOTIov 89. 51-1: Individual 
retllrns. 

Marital status where an individual is separated from spouse under 
an interlocutory decree of divorce. See Rev. Rul. 55-178, page 822. 

RKGULATIGNs 118, SEOTIGN 89. 51 — 2: Form of 
return. 

Election to file a joint return where the legal status of one spouse 
is that of a missing person. See Rev. Rul. 55 — 887, page 181. 

SECTION 58. — TIME AND PI, ACE I'OR FILIN(3. RETURNS 

REGUI A TIONS 118, SECTION 89. 58-1: Time for 
fili»g returns. 

k, xtension of tiine for filing a short taxable year return of a sub- 
sidiary corporation. See Rev. Rul. 55 — 108, page 140. 

PEGULATIGNs118, SEcTIGN 89. 58 — 2: Extension Rev. Rul. 55 — 86' 
of time for filing returns. 

An extension of time until I&ebruary 15, 1955, is granted to 
farmers on the calendar year basis for filin their 1954 income tax 
returns in lieu of declarations of estimated income tax and for 
paying the tax due thereon. 

The purpose of this Revenue Ruling is to grant an extension of 
time to farmers for filing their 1954 individual income tax returns 
in lieu of declarations of estimated income tax and for paying t"e 
tax due thereon. 

Under section 60(a) of the Internal Revenue Code of 1989, an 

individual whose estimated gross income from farming for the tax- 

able year is at least two-thirds of the total estimated gross incolne 

from all sources for the taxable year is considered a farmer. 

Originally issued as IR-Circular No. 55 — IO, dated January gl, 1055. 
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With respect to farniers, the time for filing a 1054 calendar year 
individual income tax return and for payin~g in full (without in- 
terest) the amount computed on the return as payable, in order that 
the return shall be considered a declaration or an amended declaration 
of estimated income tax, is hereby extended from January 81, 1055, 
to February 15, 1955. 

SECTION 54. — RECORDS AND SPECIAL RETURNS 

REGULATioxs 118, SEUTIoN 80. 54-1: Records and 
income tax forms. 

Information returns in the case of Federal credit unions. See Rev. 
Rul. 55 — 188, page 188. 

SECTION 55. — PUBLICITY OF RETURNS 

REGUIATIoNs 118, SFCTIoN 80. 55 — 1: Inspection Rev. Rul. 55 — 288 
of returns. 

Federal internal revenue laws neither require a taxpayer to alloiv 
State or local OKcials to inspect his copies of Federal tax returns and 
related documents nor protect him from such inspection. Where cer- 
tain State statutes require the filing of copies of Federal tax returns 
in conjunction with the filing of local returns, it is held that such stat- 
utes do not violate the provisions of section 55 ( f) of the Internal Reve- 
nue Code of 1980. Section 55(b) (2) of such Code requires the Internal 
Revenue Service to permit any ofiicial, body, or coniniission, la~fully 
charged with the administration of any State tax law, to inspect any 
or all income returns filed with the Internal Revenue Service, if the 
inspection is for the purpose of such administration or for the purpose 
of obtaining information to be furnished to local taxing authorities. 

T. D. 6188 
TITLE 26 — INTERNAL REVENUE, 1939. — CHAPTER I, SUBCHAPTER E, PART 45S. — 

INSPECTION OF RETURIVS 

Inspection of certain returns by committees of Congress other 
than those enumerated in section 55(d) of the Internal Revenue 
Code of 1939. 

TREASURY DEPART&IEXT, 
lVashington 85, D. C. 

To 0$cers and Employees o j the Internal Revenue Service and Others 
&'oncerned: 

SEO. 458. 824. INsPEcTIQN QF RETIIRNs BY C03131ITTEEs QF CGNGRKss 
OTHrR THAN THosE ENLBIEIiATED Iv SEcTIoN 55(d) oF THE INTERNAL 
REvENUE CoDE oF 1989. — (a) (1) Pursuant to the provisions of sec- 
tions 55 (a), 508, 608, 720 (a), and 1204 of the Internal Revenue Code 
of 1989 (58 Stat. 20, 111, 171; 54 Stat. 989, 1008; 55 Stat. 722; 26 
U. S. C. 55(a), 508, 608, 729(a), and 1204), any return with respect 
to income, excess-profits, declared value excess-profits, capital stock, 
estate, or gift tax imposed by the Internal Revenue Code of. 1089 shall 
be open to inspection by any committee of the Congress, or any sub- 
committee of a committee of the Congress, specially authorized to 
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inspect such returns by an Executive order issued under the afore- 
mentioned statutory provisions on or after the date of the approval 
of' this Treasury Decision. Such inspection shall be subject to the 
conditions and restrictions iinposed by the Executive order and the 
rules and regulations hereinatpter prescribed. 

(9) Only such of the aforementioned returns as are specified in a 
resolution adopted by the committee in accordance with the rules of 
the appropriate house of the Congress then applicable to the reporting 
of a measure or recommendation from such committee shall be open 
to inspection. Such resolution shall set forth the names and addresses 
of the ta. xpayers whose returns it is necessary to inspect and the tax- 
able periods covered by the returns. The inspection of returns author- 
ized in this section may be made by the committee of the Congress, 
or the subcommittee of a committee of the Congress, authorized as 
provided in subparagraph (1) of this paragraph, acting directly as a 
committee or as a subcommittee, or by or through such examiners or 
agents as such committee or subcommittee may designate or appoint 
in its written request, hereinafter mentioned. Upon written request 
by the chairman of such committee or of such subcommittee to the 
Secretary of the Treasury, giving the names and addresses of the tax- 
payers whose returns it is desired to inspect and the taxable periods 
covered by the returns and stating that the resolution hereinbefore 
mentioned with respect to the inspection of such returns has been duly 
adopted by such committee or by the committee under which such 
subcommittee functions, the Secretary or any officer or employee of 
the Department of the Treasury, with the approval of the Secretary, 
shall furnish such committee or subcommittee with any data relating 
to or contained in any such return or shall niake such return available 
for inspection by such committee or subcommittee or by the examiners 
or agents designated or appointed by such committee or subcommittee. 
Such data shall be furnished, or such return shall be made available 
for inspection, in an olfice of the Internal Revenue Service. Any in- 
forniation thus obtained by such committee or subcommittee shall be 
held confidential: Provided, hotcever, That any portion thereof rele- 
vant or pertinent to the purpose of the investigation may be submitted 
by the investigating committee to the appropriate house of the 
Congi'ess. 

(8) This section shall not be applicable to any committee authorized 
by section 55(d) of the Internal Revenue Code of 1089 to inspect 
returns. 

(b) I3ecause this Treasury Decision constitutes a general statement 
of policy and establishes a rule of Departniental practice and pro- 
cedure, it is found that it is unnecessary to issue this Treasury Decision 
with notice and public procedure thereon under section 4(a) of the 
Administrative Procedure Act, approved June 11, 1945, or subject to 
the efi'ective date limitation of section 4(c) of that Act. 

(c) This Treasury Decision shall be efi'ective upon its filing for pub- 
lication in the Federal Register. 

6. M. HUMPHREY) 
Secretary of the Treasury 

Approved May 8, 1M5, 
DWIGIIT D. EISENHOWER 

(lriled with the Division of the Federal Register MaI 8, 1955; 5: 02 p. m. ) 
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Inspection of certain returns by the Senate Committee on Govern- 
ment Operations. See Executive Order 10606, page 143. 

Inspection of certain returns by the Committee on Government 
Operations, Iiouse of Representatives. See E. O. 10607, page 144. 

SUBCHAPTER C. — SUPPLEMENTAL PROVISIONS 

SUPPLEMENT A. — RATES OF TAX 

SECTION 101. — EXEMPTIOXS FROAI TAX OX CORPORA- 
TIONS 

RzouLATioxs 118, SzcTiov 30. 101(12)-1: Farmers' Rev. Rul. 55 — 141 
cooperative marl. -eting and purcliasing associa- 
tions; requirements for exemption under section 
101(12) (A). 

Where a farmers' marketing and/or purchasing association issues 
either a certificate of stock representing a patronage dividend or a 
check representing a dividend payable on its stock, the mailing of 
either of such instruments to the patron would constitute payment 
for Federal income taz purposes in the year of issue, and such re- 
funds will be allowed as deductions from gross income where, in the 
ordinarv handling of the mail, deliverv cannot be made and the as- 
sociation holds the instrument subject to the claim of the rightful 
oivner. 

The retention by a farmers' marl-eting and/or purchasing associa. - 
tion of each patronage dividend payable in an amount less than one 
dollar and similar retentions of the cents payable in excess of whole 
dollar amounts do not constitute inequitable treatment of all patrons 
to an extent which would jeopardize the esempt status of such asso- 
ciation under section 101(12) (A) of the Internal Revenue Code of 
1939. 

Advice has been requested whether the mailing by a farmers' mar- 
keting and/or purchasing association of a certificate of stock repre- 
senting a patronage dividend due, or a check representing a dividend 
due on the association's stock, to the last known address of a patron 
constitutes payment for Federal income tax purposes, allowable as de- 
ductions from gross income, where such instruments are returned by 
the Post Once Department because of nondelivery and held by the 
association subject to claim of the rightful owner; also, whether the 
i'etention by a farmers' marketing and/or purcliasing association of 
each patronage dividend payable in an amount less than one dollar 
and similar retentions of the cents payable in excess of whole dollar 
amounts constitute inequitable treatment of all patrons to an extent 
which would jeopardize the exempt status of such association under 
section 101(12) (A) of the Internal Revenue Code of 1930. 

A farmers' marketing and/or purchasing association pays patron- 
age dividends in shares of its capital stock. The certificates are 
mailed to patrons at their last known addresses and a few of such 
mailings are returned by postal authorities because of the inability to 
locate the addressee patrons. The shares are held by the associatio~ 
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subject to claim by the rightful owners until such time as the shares 
are called for redemption and payment. If the owner is not then 
located, the shares are canceled and a credit is made to an appropriate 
income account, as extraneous income to the association in the year 
of. cancellation. Similar treatment is given to nondelivered dividyend 

checks. 
Moreover, in the allocation of patronage refunds all amounts of in- 

dividual allocations in the aInount of less than one dollar, and all cents 
in excess of even dollars due patrons entitled to more than one dollar, 
are set aside as a fund to defray the cost of. maintaining patronage 
records and the allocation or distribution of patronage dividends. 
The aggregate of amounts so retained is subject to Federal income 
taxes as net proceeds realized which remain undistributed. 

It is held that where either a certificate of stock representing a 
patronage dividend or a check representing a dividend payable on the 
capital stock of a farmers' marketing and/or purchasing association is 
properly prepared and placed in the mail at such time that in the 
ordinary handling of the mails it ~ ould be received by a patron within 
the period of time prescribed by section 101(12) (B) of the Code for 
makin~ refunds, such action ~ould constitute the payment of a patron- 
age re7und or a dividend on capital stock, allowable as a deduction 
from gross income even though such stock certificate or dividend 
check is later returned and held subject to the claim of the patron be- 
cause the patron cannot be found by the Post OKce Department. It is 
further held that the retention by a farmers' marketing and/or pur- 
chasing association of each patronage dividend payable in an amount 
less than one dollar and similar retentions of the cents payable in 
excess of whole dollar amounts do not constitute inequitable treatment 
of all patrons to an extent which would jeopardize the exempt status 
of such association under section 101(12) (A) of the Internal Revenue 
Code of 1939. 

REGULATIGNs 118, SEOTIoN 89. 101(12) — 4: Patron- Rev. Rul. 5~-26 
age dividends, rebates, or refunds; treat- 
ment as to cooperative associations entitled 
to tax treatment under 101(12) (8). 

Farmers'cooperative marketing and purchasing associations, whose 

bylaws set forth a definite pre-existing obligation of the associatioI& 
to make distribution to patrons of a portion of the net profits as 

patronage dividends, may have such dividends excluded from income 
for Fede~ral income tax purposes regardless of whether the corporate 
naIne contains the word "cooperative. " 

SECTION 101(8). — EXEMPTIONS FROM TAX ON 
CORPORATIONS: CIVIC ORGANIZATIONS 

REGULATIQN8 118, SEGTIQN 89. 101 (8) -1: Civic 
leagues and local asociations of employees. 

Local association of employees operating a bus service for its 

nIenIbers. See Rev. Piul. 55-311, page Y2. 
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SECTION 109. — WESTERN HEMISPHERE TRADE 
CORPORA. TIONS 

REQULATIONs 118, SKcTxoiv 89. 109 — 1: Western 
Hemisphere trade corporations. 

A Canadian or Mexican corporation is held to be a domestic corpo- 
ration for purposes of qualifying as a Western Hemisphere trade cor- 
poration under section 109 of the Internal Revenue Code of 1989 if, as 
provided in section 141(g) of the Internal Revenue Code of 1989, it is 
organized and maintained solely for the purpose of complying with 
the laws of either country as to title and operation of property; and if' 

it is so treated for purposes of section 141 of the Code by a domestic 
corporation. owning or controlling, directly or indirectly, 100 percent 
of its capital stocl-. See section 89. 141 — 1(e) of Regulations 118. 

SECTION llew(a). — RECOGNITION OF GAIN OR LOSS: 
GENERAL RULE 

Rev. Rul. 55-77 RKQcL&Tioivs 118, SEcTiox 89. 11o(a) — 1: Sales 
or exchanges. 

Taxpayer and 5 others, as tenants in common, owned undivided 
interests in real property, including a building. The taxpayer de- 
sired to purchase the undivided interest of one of the other tenants 
in common, but no price could be agreed upon. In accordance with 
state law, a partition action was filed, thus forcing a sale of the prop- 
erty. The taxpayer, together with 4 of the other tenants in common, 
purchased the property at the partition sale. The local commissioner, 
appointed by the court to make such partition in pursuance of his 
judgment, distributed the proceeds of the sale among all of the tenants 
in common in accordance with their respective undivided interests 
immediately prior to the partition sale. The commissioner conveyed 
the entire title to the property to the taxpayer and the 4 tenants in 
common who joined him in submitting the ]oint bid at the sale. Eleld, 
under these circumstances, the partition proceedings constituted a 
nontaxable transaction for Federal income tax purposes. The tax- 
payer neither realized a taxable gain nor sustained a deductible loss 
on the sale of the undivided interest in the property which he owned 
immediately prior to the partition proceedings. The taxpayer still 
owns the interest which he owned prior to the sale; hence, he sold 
nothing. The effect of the sale was to establish a price at which the 
taxpayer could purchase the undivided interest of one of the other 
tenants in common. Compare iVary L. Hnnnioutt v. Commissioner, 
10 B. T. A. 1004, acquiescence, C. B. VII — 2, 19 (1928). 

RzQUi, ~Tioi. s 118, SEcTioN 89. 119(a) — 1: Sales Rev. Rul. 55 — 142 
or exchanges. 

Z Corporation owned certain adjoining real estate, evidenced by 
separate conveyances& acquired at various dates and from various 
sources. To accomplish consolidation of the property under a single 
deed, the property was transferred to a nominee and retransferred to 
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the Z Corporation, without consideration. The nominee was neither 
an employee, ORicer, director nor stockholder of the Z Corporation. 
Held, the transfer and retransfer of properties under such conditions 
does not give rise to a taxable gain or deductible. loss to either party 
and the b~asis of the consolidated property remains unchanged. 

BEGULATIQNs 118, SEGTIoN 89. 119(a)-1: Sales or Rev. Rul. 55-179 
exchanges. 

)Vhere State law permits real property to be sold at public auction 
in an action brought by the holders of life or remainder interests, 
with the proceeds to be divided and distributed as the court may 
direct, and solely for the purpose of perfecting title to the property, 
a tract of land is put up for sale in such an action brought by all the 
current holders of such interests and "repurchased" by them at a 
price in which they share in proportion to their respective interests, 
the transaction does not constitute a sale or exchange for Federal 
income tax purposes to the extent that the parties merely "repurchase" 
their own interests and their shares of the proceeds of sale are redis- 
tributed to them. 

REGULATICNs 118, SEcTIQN 89. 11o(a) — 1: Sales or 
exchanges. 

Treatment of a sale by the sole stockholder of his stock in one 
corporation to another corporation also wholly owned by him. See 
Rev. Rul. 55 — 15, page 861. 

SECTION 11o(b). — RECOGNITION OF GAIN OR LOSS: 
EXCHANGES SOLELY IN IZIND 

REGULATIONs 118, SECTION 89. 112(b) (5) — 1: Trans- Rev. Rul. 55-86 
fer of property to corporation controlled by 
transferor. 

Vphere a shareholder owning ~/s of the capital stock of X Corpora- 
tion organized a new corporation and transferred his shares in 
exchange for debenture bonds and stock of the new corporation and 
then donated his stock to a tax-exempt corporation which subse- 
quently liquidated the new corporation, the consummated plan lacks 
substance and reality and the transfer by the shareholder of his 
stock to the new corporation is not a transaction within the 
purview of section 112 (b) (5) of the Internal Revenue Code of 1939. 

Advice has been requested with respect to the treatIIient for Federal 
income tax purposes of a consummated transaction involving an 
exempt corporation, a new corporation, and a certain shareholder of an 
old corporation. 

The X Corporation has outstanding 800 shares of capital stock. An 
individual stockholder olvned 50 shares of the corporation, having a 
value in excess of 8, 000m dollars and had a basis to him for determining 
gain or loss of 1, 000m dollars. 

The shareholder proposed to make a substantial contribution to Y 
Corporation, an organization exempt for I'ederal income taxation. 
To that eRect, the followIng plan was executed: 
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(1) As an individual, he organized a new corporation, Z, to which 
he transferred his shares of stock of X Corporation in exchange for 
debenture bonds having a face value in the amount of the value of 
the stock of' X Corporation transferred to the Z Corporation, and 
stock of Z Corporation. The bonds would mature in 12 years and 
bear interest at the rate of 1 percent per annum. The stock issued 
by Z Corporation was without par value. 

(2) The individual donated his stock in Z Corporation to Y 
Col'pol'ation. 

(8) The Z Corporation, now a, wholly-owned subsidiary of the Y 
Corporation, liquidated& alld all of its assets (stock of X Corporation) 
were distributed to Y Corporation in exchange for the stock of Z 
Corporation. Y Corporation assulned the liability for the payment 
of the bonds issued by Z Corporation. 

(4) X Corporation was then liquidated and the Y Corporation 
received a pro rata share of the assets of X in exchange for the stock 
of that corporation. 

(5) The shareholder from time to time will donate to the Y 
Corporation such. anlounts of the bonds of the Z Corporation as he 
deems advisable. 

It is stated the foregoing plan has been consumnlated in order that 
such donations will be made without income tax liability to the indi- 
vidual and in such a manner as to enable him to spread the donation 
over a number of years. 

Section 112 of the Internal Revenue Cocle of 1989 provides, in part, 
as follows: 

(b) ExcHANGEs SoLELY IN EIND. — 
(5) TRANSFER To coRPCRATIov OONTROLLED BY TRANsFEROR. — b 0 gain ol' loss 

shall be recognized if property is transferred to a corporation by one or 
ore persons solely in exchange for stock or securities in such corporation, 

and immediately after the exchange su«h person or persons are in control 
of the corporation; 

(h) DEFINITIoN oF' CONTROL. — As used in this section the term "control" means 
the ownership of stock possessing at least SO per centum of the total combined 
voting power of all classes of stock entitled to vote and at least SO per centuln 
of the total number of shares of all other classes of stock of the corporation. 

In the instant case the transaction served no corporate business 
purpose for the transfer of the stock of X Corporation to the / Cor- 
poration. See Evelyn F. Gregory v. B'elveriTIg, 298 U. S. 465, (. t. D. 
911, C. B. XIV — 1, 198 (1985). The Z Corporation did not engage 
in the conduct of any trade or business and did not remain in existence, 
except for a brief time as was necessary to implement the donation of 
X Corporation's stock to the Y Corporation. Furthermore, the in- 
dividual shareholder vras not in control of the Z Corporation within 
the meaning of section 112(h). of such Code, since his ownership of 
the stock was only transitory and the object of the plan was to place 
control in the hands of the Y Corporation. 

Accordingly, it is held that the consummated plan, insofar as it 
pertains to Z Corporation, was lacking in substance and reality, and 
that the transfer by the individual shareholder of his stock of the X 
Corporation to the Z Corporation was not a transfer to a corporation 
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controlled by the transferors within the meaning of section 112(b) (5) 
of the Internal Revenue Code of 1989. 

Shares of stock exchanged in the same corporation pursuant to a 
reorganization. See Rev. Rul. 55 — 112, page 844. 

Treatment to shareholders and the corporation as a result of a 
reorganization. See Rev. Rul. 55-805, page 845. 

SECTION 112(f). — RECOGNITION OI' GAIN OR LOSS: 
INVOLUNTARY CONVERSIONS 

RRGUIATIONs 111, SRGTIGN 29. 112(f)-1: Reinvest- Rev. Rul. 55-170 
ment of proceeds of involuntary conversion. 

A taxpayer who replaces requisitioned property in anticipation 
of receiving an award by construction of new facilities financed out 
of borrowed funds, and traces the condemnation proceeds into the 
purchased property, can obtain the beneiits of section 112(f) of the 
Internal Revenue Code of 1989. 

I. T. 8827, C. B. 1946-2, 57, modified. 

Reconsideration has been given to the issue involved in I. T. 8827, 
C. B. 1946 — 2, 57, in the light of the decision in Leon Strauss et el. v. 
Corrtmr'ssf'oner, 22 T. C. 140, acquiescence, page 5, this Bulletin. 

I. T. 8827, supra, holds that a taxpayer who replaces requisitioned 
property in anticipation of. receiving an award by construction of new 
facilities financed out of his own funds or borrowed funds cannot 
obtain the benefits of section 112(f) of the Internal Revenue Code of 
1989. ' In reaching this conclusion it was determined that no distinc- 
tion should be Inade between taxpayers using borrowed funds and 
taxpayers using their own funds. 

In the Strauss case, the taxpayers, who were informed by the State 
of California that their property would probably be required for high- 
way purposes, found. suitable replacement property and, not having 
su%cient funds on hand to pay the full purchase price in cash as 
required by the sellers, arranged for a loan from their bank. They 
agreed with the bank that such loan was to be repaid from the condem- 
nation proceeds. None of the proceeds of the loan were at any time 
under the control or in the possession of the petitioners, as a title com- 

pany handled the purchase. The taxpayers opened a special account 
for the exclusive purpose of having a depository for the payment 
from the State, paid the loan, and reported only the unexpended bal- 
ance of the proceeds from the sale as gain. Relying on I. T. 8827s 

supra, the Commissioner contended that the proceeds received from 
the State could be traced only to the borrowed funds and not directly 
into the replacement property. 

The rules applicable where the disposition of the converted property 
occurred before January 1, 1951, are to be found in Regulations 1111 
sections 29. 112(f)-1 and 29. 112(f)-2. Section 29. 112(f)-1 of such 

s Since I. T. 2827 applies sec. 112(f) of the Code as! t read prior to amendment by»bh 
Law 251, infra, the conclnsions staled therein, ss modided by this Revenue Ruling, sre 
effective only with scsncci io terable vears ending before J innary 1, i pal. 
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. regulations provides, in part, that it is not sufficient for the taxpayer 

. to show that, subsequent to the receipt of nioney from a condemnation 
award, he purchased other property similar or related in use, but he 
must trace the proceeds of the award into the payments f' or the prop- 
erty so, purchased. 

In 1'Ioinboro Corporation v. Commis8ioner, 149 Fed. (2d) 574, 
certiorari denied, 326 U. S. 754, upon which I. T. 3827, supra, in part, 
is based, the court held that wliere an owner of condemned property, 
in anticipation of the award, bouglit similar property with his own 
funds and recouped himself out of the award when received, he may 
not enjoy the benefits provided by section 112(f). 

The court in the Strauss case held section 112(f) applicable, thus 
deciding that the award money which was used as repayment for the 
borrowed funds was "money which is forthwith in good faith under 
regulations prescribed by the Commissioner with the approval of the 
Secretary expended in the acquisition of other property similar ar 
related. " The court considered the argument that the award money 
can be traced only to the borrowed funds and not, directly into the 
replacement property and stated that in the Twinboro case the court 
explicitly confined its decision to the question of anticipatory replace- 
ment by a taxpayer from his own funds and subsequent recoupment 
from the award proceeds. 

The court stated that the legislative history in connection with the 
enactment of Public Law 251, 82d Cong. , 65 Stat. 788, C. B. 1951 — 2, 853, 
to amend section 112(f) of the Internal Revenue Code of 1989 (which 
eliminated the "tracing" requirements for taxable years beginning 

. after 1950) reveals that Congress intended to extend the benefits of 
section 112(f) to instances where a taxpayer bought replacement 
property out of his own funds prior to receiving the award and later 
recouped himself and to cases ~here part of the award proceeds was 
used to pay os indebtedness on the converted property. 

In the Strauss case the court pointed out that it was possible to 
trace with accuracy the amount of the condemnation proceeds directly 
into the property purchased and could see no justification for im- 
posing more exacting standards of tracing condeinnation proceedings 
where the purchase of replacement property has been made in antici- 
pation of their receipt than where the purchase is made afterwarcls. 

Accordingly, it is held that a taxpayer, who replaces requisitioned 
property in anticipation of receiving an award by construction of new 
facilities financed out of borrowed funds and traces the condemna- 
tion proceeds into the purchased property, can obtain the benefits of 
section 112(f) of the Code. 

I. T. 3827, supra, is modified to the extent that it is inconsistent with 
the views expressed herein. 

REGIILATIOKs 118& SEGTIoN 39. 112(f)-1: Invol- Rev. Rul. 55-351 
untary conversion where disposition of the 
converted property occurred after Decem- 
ber 31, 1950. 

The purchase by a corporation of an interest in a partnership 
within 'the tim'e specified in section 112(f) (8) (B) of the Internal 

364050' — 56 — 23 
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Revenue Code of 1030, for purposes of replacing property involun- 
tarily converted, is not a purchase of "other property similar or re- 
lated in service or use to the property converted, " within the meaning 
of section 112 ( f ) (3) (A) of the 1030 Code, even though the partnership 
owns and operates property similar to the property converted. 

SECTION 112(g), — RECOGNITION OF GALN OR LOSS: 
DEFINITION OF REORGA VIZ XTION 

RKOLLATIQNs 118, SrrTtox 30. 112(g) — 1: Purpose 
and scope of exception of reorganization 
exchanges. 

(Also Sections 112 (b), 113 ( a), 115 ( a); Regul a- 
tions 118, Sections 30. 113(a) — 6, 30. 115(a) — 3. ) 

Rev. Rul. 55-112 

Six stockholders owning 34 percent of the common stock of a 
corporation (whi& h had only conimon then outstanding) surrendered 
all of their common stock for newly issuerl nonvoting preferred 
stock of tbe same book value and same fair market value. After 
the exchange, none of the preferred stocl'holders was an ofhcer, 
director, or employee of the corporation, and none of such stock- 
holders had any direct or indirect economic interest in the affairs 
of the corporation except that evidenced by his preferred stock, 
Held, the transaction is a nontaxable reorganization (recapitaliza- 
tion) within the terms of section 112(g) (1) (E) of the internal 
Revenue Code of 1030. 

Advice has been requested with respect to the tax consequences, for 
Federal income tax purposes, of a change in the capital structure of 
3I Corporation. 

All the stock of the . lI Corporation (which had only common stock 
outstanding) divas held by 5 men interested in its management and 
operation and by the wives of these individuals. Three of these men, 
due to ill-health and other reasons, desired to cease all activity in con- 
nection vvith the corporate business, while the other 2 desired to remain 
active in the business. The 2 who wished to relnain active wanted 
complete control of the corporation and the others were willing to 
lct them have such control. 

Accordingly, all the interested parties agreed that the stockholders 
who did not wish to remain active wouhl exchange their common 
stock for preferred stock. Therefore, the corporate charter was 
amended to authorize the issuance of nonvoting stock, preferred as to 
dividends and on liquidation, llaving no pie-emptive rights and 
redeemablc at the option of the corpora~tion. The 3 stockholders who 
riesired to cease being active, and their wives, surrendered all their 
conlnlon stock (totalling 54 percent of all the stock) and received in 
exchange preferred stock of equal fair marl. -et value and of equal book 
value (such book value being determined by the corporation's basis 
for its assets for tax purposes). The coiporation redeemed and 
cancelled all the common stock received by it in the exchange. After 
the transaction all the preferred stockholders ovvned no common stcck, 
and were not OScel s& directors or enlployees of the corporation. 
of the preferred stockholders was related by blood or marriage to 

Bny colnnton stockholdel' ol to ally o@ccr director ol' emp 
the corporation, and no preferred stockholder had any economic 
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interest whatever in the aRairs of the corporation except that 
evidenced by his preferred stock shares. 

Section 112(a) of the Internal Revenue Code of 1989 provides, it 

eRect, that upon the sale or exchange of property, the entire axnounx 
of the gain or loss resulting shall be recognized, unless the results of 
such exchanges are expressly exempted by the provisions of section 
112(b) of such Code. Among the exchanges, the results of which are 
exempted, is an exchange In connection with a recapitalization 
(reorganization) . 

Section 112(b) (3) provides: 
(b) ExcHANGES SoLELY IN KIND. — 

4 0 

(3) STocK FoR srocK oN REDRGANIZAIICN. — No gain or loss shall be rec- 
ognized if stock or securities in a corporation a party to a reorganization 
are, in pursuance of the plan of reorganization, exchanged solelv for stock 
or securities in such corporation or in another corporation a party to the 
reorganization. 

Section 89. 112(g) — 1(b) of Regulations 118 provides that the pur- 
pose of the reorganization provisions of the Internal Revenue Code 
is to except from the general rule certain specifically described ex- 
changes incident to such readjustments of corporate structures, made 
in one of the particular mays specified in the Code, as are required by 
business exigencies, and which eRect only a readjustment of continu- 
ing interests in property under modified corporate form . The same 
subsection also provides that a continuity of the business exxterprisc 
under the modified corporate form, and a continuity of intexTst 
therein on the part of those persons who were the owners of the»)- 
terprise prior to the transaction, are requisite to a reorganization 
under the Code. 

Section 89. 112(e) of Regulations 118 provides that a recapitaliza- 
tion and therefore a reorganization, takes place if, for example; a 
corporation issues preferred stock, previously authorized but unissued, 
for outstanding coxnmon stock. 

Accordingly, the described transaction is a recapitalization as de- 
fined by section 112(g) (1) (E) of the Internal Revenue Code of 1989 
and under section 112(b) (3) no gain or loss is recognized to the stock- 
holders upon the exchanges by them of their common stock for new 
preferred stock. The basis of the preferred stock received by each 
shareholder is the same as the cost or other basis of the comxnon stock 
surrendered by him. The exchanges of common stock for preferred 
stock have no eRect upon the accumulated earnings and profits of 
3E Corporation available for the distribution of dividends. 

Rev. Rul. 55 — 805 REGvLATIGNS 118, SEcTIQN 39. 112(g) — 1: Pur- 
pose and scope of exception of reorganiza- 
tion exchanges. 

(Also Sections 112(b), 115(a); Regulations 
118, Section 89. 115 (a) — 8. ) 

M, an Oregon corporation was engaged in warehouse operations 
serving farmers for profit. Due to competition of cooperative asso. 
ciations the corporation formed its own cooperative association 
under Oregon laws and effected a statutory merger by merging Ai 
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corporation into the cooperative association, the stock in the cor- 
poration being exchanged solely for stock in the cooperative. Held, 
the transaction constituted a nontaxable reorganization under 
section 112(g) (1) (A), section 112(b) (3) and section 112(b) (4) 
of the Internal Revenue Code of 1939. 

Advice was requested with respect to the tax consequences for 
Federal income tax purposes of a consummated reorganization here- 
inafter described. 

3I, an Oregon corporation, was organized for profit by farmers to 
own~and opeiate a warehouse for farniers. The capital stock consisted 
of 20 shares of common stock, par value $100 per share. The value 
of each share of such stock w~as 120m dollars based upon a pro rata 
share of (lie fair value of the net assets. As many of the stockholders 
cf 3I corpor:ition were members of other cooperative associations 
arid as most of the warehouse facilities in the same area were operated 
by cooperative associations, it was desired to organize a new coop- 
erative association with a capital structure consisting of 30 shares 
of coninion stock, par value $100 per share, and 250 shares of preferred 
stock, par value $100 per share. Both issues carried dividend rates 
of 5 perceiit, the dividends on the preferred being cumulative and 
any arrearages tliereof being payable before any dividends on tlie 
common stock or patronage refunds are paid. 

Pursuant to a merger. agreenient and plan of reorganization, a stat- 
utory nierger under the laws of the State of Oregon was e8ected by 
merging iV corporation into a new cooperative association. Under 
the plan, for each sliare of capital stock of . ll. the cooperative issued 
twelve shares of its capital stock as follov s: Each stoc&holder of the 
corporation. who was a producer of agricultural products upon sur- 
render of stock of the corporation received for the first i/is of each 
such share one share of conimon stock of the cooperative and one share 
of preferred stock of the cooperative for eacli additional i/j2 sliare of 
coninion stock of the corporation. Each stockholder of the corpora- 
tion, who was not a producer of agricultural products, received for 
each i/, z share of comnion stock of the corporation, one share of pre- 
ferred stock of tlie cooperative. E&ach stockhoMer of the corporation 
who was a producer of agricultural products became a member of the 

cooperative with the riglit to vote as such a member, upon surrender 
of stock in the corporation in eicchange for stock of the cooperative. 
Under the plan it ivas estimated that 80 percent, of stockholders of 
the corporation were engaged in farming or were lessors of farming 
property and 20 perceiit ivere nonproducers of farming property. 
Therefore, each of the corporation's producer stockholders received 
at least oiie sliare of common stock of the cooperative as a result of 
the reorganization plan which qualified them as members. The 
amount of stock required for niembership in the cooperative was one 
share of cominon stock. Each member had one vote. The holders of 
4 shares of the corporation's stock who were nonproducers received 48 
shares of preferred stocl- of' the cooperative; and the holders of 16 
shares of the corporation's stock who were producers received 176 
shares of preferred stock and 16 shares of common stock of the 
cooperative. 

Section 112 of the Internal Revenue Code provides in part as 
folloivs: 
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(b) ExcIIANGEs SoLELY IN IfINn. — 
III 

(S) STocK FoR sTocK oN REORGANIZATION. — No gala ol' loss shall be I'ec- 
ognized if stock or securities in a corporation a party to a reorganization 
a~re, in pursuance of the plan of reorganization, exchanged solely for stock 
or securities in such corporation or in auother corporation a party to the 
reorganization. 

(4) SAFIE — GAIN oF ooRPGRATIGN. — No gain or loss shall be recognized if 
a corporation a party to a reorganization exchanges property, in pursuance 
of the plan of reorganization, solely for stock or securities in another 
corporation a party to the reorganization. 

(g) DEFINITIGN oF REGRGANIzATIGN, — As used in this section * 
(1) The term "reorganization" means * ~ * (A) a statutory merger 

Section 89. 112(g) — 2 of Regulations 118 states in part that the 
words "statutory merger' refer to a merger eRected in pursuance of 
the corporation laIvs ot the United States or a State or Territory or 
the District of Columbia. Section 89. 112(g) — 1 provides that in eRect 
there nlust be substantial business reasons or exigencies for the re- 
organization; there must, be continuity of the business enterprise under 
a Inodified corporate form; and there must be a continuity of interest 
on the part of the persons Ivho were the owners of the enterprise prior 
to the reorganization. In the instant case the conditions with respect 
to these sections of the Code and the regulations thereunder were fully 
complied with. 

Accordingly, it is held that the transa, ction constituted a statutory 
merger and, therefore, a reorganization under section 112(g) (1) (A) 
of the Internal Revenue Code. No gain or loss was recognized to 3I 
corporation, the cooperative, or the stockholders who exchanged their 
stock. The undistributed earnings and profits of iII corporation are 
undiminished by the transaction for the purpose of determining the 
amount of earnings and profits of the cooperative available for distri- 
bution as dividends. 

SECTION 112(n). — RECOGNITION OF GA. IN OR LOSS: 
G XIX FROAI SALE OR EXCHANGE OF RESIDENCE 

REGULATIoNs 118, SEUTloN 89. 112(n)-1: Gain Rev. Rul. 55 — 87 
from sale or exchange of residence. 

Gain from the sale of a taxpayer's residence does not come within 
the purview of section 112(n) of the Internal Revenue Code of 1MB 
where the proceeds of the sale are reinvested in a home in which 
she has no legal interest, but to which her daughter, who contributed 
part of the purchase money, holds title. Any gain realized from the 
sale of the residence will be recognized and subject to Federal income 
tax under the capital gain provisions of the Code. 

Advice has been requested whether gain from the sale of a tax- 
payer's old residence comes within the purview of section 112(n) of 
the Internal Revenue Code of 1989 where the new residence in which 
she invests the proceeds from the sale of her home is not purchased 
in her name. 

The taxpayer sold her principal residence which she owned and 
the proceeds were used to build a new residence on land belonging to 
a college which employs her daughter. The daughter supports the 
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taxpayer and furnished the additional funds necessary over the 
anlount received from the sale of the old residence in order to build 
the new residence. The taxpayer may occupy the new residence as 
long as she lives, but title thereto is necessarily held by the daughter 
as an employee of the college, which gave the daughter permission 
to erect the residence on its property. The residence will ultimately 
become the property of the college. 

Section 112 of the Internal Revenue Code of 1939 provides in part 
as follows: 

(n) GAIN FRo~ SALE os ExcHANGE ox REEIDENcE— 
(I) XoxsscoovrxION OE CAIN. — If property (hereinafter in this subsection 

called "old residence" ) used by the taxpayer as his principal residence is 
sold by him and, within a period beginning one year prior to the date of 
such sale and ending one year after such date, property (hereinafter in this 
subsection called "new residence") is purchased and used by the taxpayer 
as his principal resideuce, gain (if any) from such sale shall be recognized 
only to the extent that the taxpayer's selling price of the old residence 
exceeds the taxpayer's cost of purchasing the new residence. 

The purpose of section 112(n) of the Code is to defer recognition 
of all or a part of the gain realized from the sale of the "old resi- 
dence" to a future taxable event. This is accolnplished under section 
112(n) by deducting fronI the basis of the "new residence" the non- 
recognized gain realized from the sale of the "old residence, " and 
using this acljusted basis in computing the taxable gains if any, upon 
the subsequent, sale or exchange of the "nezv residence. " 

The provisions of this law are applicable to any taxpayer selling a 
principal residence at a, gain, and relief niay be obtained only where 
the requirements of this section are met. There are no provisions in 
the law whereby the taxpayer nlay reinvest the proceeds from the 
sale of her honle in the honle of another taxpayer without recognition 
for Federal inconse tax purposes of the gain realized from such sale. 

Accordingly, it is held that gain from the sale of a taxpayer's resi- 
dence does not come within the purview of section 112(n) of the 
Internal Revenue Code where the proceeds of the sale are reinvested 
in a home in which she has no legal interest but to which her daughter 
holds title. Any gain realized from the sale of the residence will be 
recognized and subject to Icederal incolne tax under the capital gain 
provisions of the Code. 

REMI, ATloxs 118. SxcTlov 39. 112(n) — 1: Gain Rev. Rul. 5o-90 
from sale or exchange of residence. 

Only the portion of the cost of construct. ion with respect to a 
"new residence" attributable to a period beginning one year prior 
to the date of sale of the "old residence" aud IS mouths after such 
date may be included iu the cost of the "ueIv residence" for the pur- 
pose of determining the uonrecognizcd gain under the provisions of 
section 112 (n) of the Internal Revenue Code of IMO. 

Advice has been requested relative to the nonrecognition of gal» 
from the sale of a residence under the circumstances described below 

The taxpayer on July 21, 1951 secured a building permit to co»- 
struct a new home on a lot which he had purchased as an investment 
Construction of the new residence was commenced in September, 19&1 

By July 23, 1N2, the new house could have been occupied, but it was 

not entirely completed until September 22I 105thy and, the taxpayer 
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moved into it immediately thereafter. The horne which the taxpayer 
was occupying as his principal residence was sold on September 22, 
1058. 

Section 112(n) (1) of the Code relating to the nonrecognition of 
gain from a sale or exchange of a residence, provides in part that if 
property (therein called "old residence") used by the taxpayer as his 
principal residence is sold by him and, within a period beginning 1 
year prior to the date of such sale and ending 1 year after such date, 
property (therein called "new residence") is ptlrchased and used by 
the taxpayer as his principal residence, gain, if any, from such sale 
shall be recognized only to the extent that, the taxpayer's selling price 
of the old residence exceeds the taxpayer's cost of purclrasing the new 
residence. 

Section 112(n) (2) (6) of the Code provides in part that in the case 
of a new resiclence "the construction of ivhich was cotnmence&1" by the 
taxpayer prior to the expiration of 1 year after the date of the sale of 
the old residence, the period specified in paragraph (1), which in- 
cludes a period of 1 year prior to tlute of sale a, ncl ending 1 year after 
such date, shall be considered as including a period of 18 months be- 
ginning with the date of the sale of the old residence. 

Section 80. 112(n) — 1(b) (5) of regulations 118 provides in part: 
The taspayer's cost of purchasing the new residence includes only so much 

of such cost as is attributable to * * * construction ~ ~ " made within 
the * * ~ 30 month period of time 

The 80-month period of time begins 1 year prior to the date of the 
sale of the old resiclence and ends 18 months after such date. For the 
purposes of section 112(n) of the Code, the date of the sale of the old 
residence is the governing date. 

In the instant case the construction of the residence was commenced 
in September 1951 and completed to the extent that the residence could 
have been occupied by July 28, 1952, but. the new residence was not 
finally completed until September 2'&, 1958. In accordance with the 
above-stated regulations, in order for all of the costs attributable to 
the construction of the new residence to come within the provision of 
section 112(n) of the Code, it is necessary that the sale of the old resi- 
dence take place within 1 year from the date of the beginning of the 
construction of the new residence and that such construction be com- 
pleted within 18 months after the sale oi the old residence. Since the 
old residence sold Septenlber 22, 1953, and construction of the new 
residence was completed on the same date, only so much of the cost 
as is attributable to the construction of the new residence during the 
periocl beginning September 22, 1052, and. ending September 22, 1958, 
may be considered as the cost of purchasing the new residence for the 
purpose of section 112 (n) of the Code. The costs which were incurred 
prior to September 22, 1052, may not be taken into account for this 
reason. 

REGLLATIoNS 118, SEcTIQN 80. 112(n) — 1: Gain 
from sale or exchange of residence. 

I'iev. Huh 55-222 

The sale of a family residence which was rented for a period of 
three years during a taxpayer's assignment in the Armed Forces 
does not come within the provisions of section 112(n) (I) of the 
Internal Revenue Code of 1939. 
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Advice has been requested whether the sale of a family residence 
which was rented for a period of 3 years during a taxpayer's asign- 
ment in the Armed Forces comes within the provisions of section 
112(n) (1) of the Internal Revenue Code of 1939. 

In the instant case an OScer of the Armed Forces of the Unitecl 
States prior to his retirement owned with his wife a home and occu- 
pied it as a principal residence. Because of a change in his post of 
duty, the taxpayers were forced to give up their occupancy of the 
residence and rent it for a period of 3 years. The home was inherited 
and was regarded as the family residence. Upon retirement of the 
ofhcer, the rented residence was sold and a new residence was built in 
another city, upon land which the taxpayers owned. Such new resi- 
dence was then occupied as a principal residence. 

Section 112(n) (1) of the Internal Revenue Code of 1939, relating 
to nonrecognition of gain from the sale or exchange of a residence, 
provides in part that if property (therein called "old residence") 
used by the taxpayer as his principal residence is sold by him and, 
within a period beginning 1 year prior to the date of such sale and end- 
ing 1 year after such date, property (therein called "new residence") 
is purchased and used by the taxpayer as his principal residence, gain, 
if any, from such sale shall be recognized only to the extent that the 
taxpayer's selling price of the old residence exceeds the taxpayer's cost 
of purchasing the new residence. 

Section 39. 112(n) — 1 (b) (1) of Regulations 118 provides in part as 
follows: 

Whether. or not property is. used by the taxpayer as his residence, and whether 
or not property is used by the taxpayer as his principal residence fin the case 
of a taxpayer. using more than one property as a residence), depends upon all 
of the facts and circumstances in each individual case, inchrding the'b'ona fides 
of the taxpayer. The mere fact that property is, or has been; rented is not 
determinative that such property is not used by the taxpayer as. his principal 
residence. For example, the taxpayer purchases his new residence before he 
sells his old residence, the fact that he temporarily rents out the new residence 
during the period before he vacates the old residence may not, in the light of 
all the facts and circumstances in the case, prevent the new residence from 
being considered as property used by the taxpaver as his principal residence. 

In the instant case, the taxpayers were forced to give up the occu- 
pancy of their residence due to a change in the Ofhcer's post of duty. 
There was no intent at the time of their leaving the home that a new 
residence would be purchased as a replacement. The residence was 
not occupied by the taxpayers for a period of 3 years but was rented 
and the facts and circumstances in the case do not indicate that renting 
of the residence was a, temporary arrangement entered. into during 
a period made necessary by the purchase of a new residence. Accord- 
ingly, it is held that the provisions of section 112(n) of the Code 
are not applicable under the facts and circumstances herein present. 

SECTION 113 (a) . — AD JUSTED BASIS I'OR, DETERMINING 
GAIN OR LOSS: BASIS (UNADJUSTED) OF PROPERTY 

REGvLATIGNs 118) SEGTIQN 39. 118(a)-l: Scope Rev. Rul. 5o-27 
of basis for determining gain or loss. 

Pursuant to a reorganization under the supervision of the Bank 
Commissioner of the State in 1933 Y Bank received certificates of 
beneficial interest representing a certain amount of assets in the X 
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Bank. In a taxable transaction in 1037 Y exchanged the eertillcates 
for stock of X, claiming no deduction in its Federal corporate income 
tax return for the loss involved in such transaction. IIeld, the basis 
of the X stock received by Y is measured by the fair market value 
of such stock as of the effective date of the exchange; 

Advice has been requested with respect to the basis for Federal in- 
come tax purposes of certain shares of stock of X Bank acquired by 
Y Bank under the circumstances set forth; 

The X Bank was reorganized under the supervision of the Bank 
Commissioner of a certain State pursuant to a plan of reorganization 
during the year 1988. In the transaction Y Bank received certifi- 
cates of beneficial interest issued by a new intermediary corporation 
organized under the plan of reorganization. The certificates repre- 
sented 40 percent of the amount the Y Corporation had on deposit 
in X Bank when it was closed in 1988. 

Pursuant to an agreement in 1987, the Y Bank exchanged the cer- 
tificates of beneficial interest for certain shares of stock of the X 
Bank, the exchange being made on the basis of one share of stock 
of X Bank for each 80m dollars represented by such certificates. The 
stock had a fair niarket value of 10@ dollars per share when received. 

The question presented is whether the Y Corporation is permitted 
to use as the cost basis of the stock of X Bank (80' dollars per share), 
rather than the fair niarket value of the stock when it was received 
(10m dollars per share), if Y Corporation sells its stock now or in any 
future year, inasmuch as the Y Bank suA'ered a substantial loss in 
1987 as refiected by its corporate income tax return for that year 
without taking into consideration the loss sustained upon the exchange. 

In the instant case, the Internal Revenue Service held that the de- 
positors of the X Bank did not sustain deductible losses in 1988 under 
the Revenue Act of 1982 upon receipt of the certificates of beneficial 
interest issued by the new corporation pursuant to-the plan of the 
reorganization. It was held further that the holders of such certifi- 
cates realized gain or loss upon the exchange in 1987 under section 
112(a) of the Revenue Act of 1986 of their certificates for stock of 
the X Bank, measured by the difference between the cost basis of the 
certificates exchanged (80m dollars per share) and the fair market 
value of the stock of the X Bank received (10m dollars per share). 
Inasmuch as it has been held that the exchange represented a closed 
transaction which resulted in gain or loss to the certificate holders, 
the basis of the stock received in the exchange is measured by its 
fair market value (10' dollars per share) as of the eRective date of 
the exchange. 

Accordin~gly, notwithstanding the fact that, the Y Corporation did 
not deduct the loss in the year of the exchange because it would re- 
ceive no tax benefit, the various Revenue Acts, the Internal Revenue 
Code of 1989, and the regulations promulgated thereunder, contain 
no provisions permitting Y Bank to use a cost basis of 80m dollars 
in the event of the sale of such stock. 

REGvLATIGNs 118, SEGTIQN 89. 118(a) (2) — 1: Property 
transmitted by gift after December 81, 1920. 

Basis of property acquired by gift and, in part, by exchange for 
annuity contract. See Rev. Rul. 55 — 119, page 852. 
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PiEGULATICNs 118i SEGTIoN 39. 113(a) (5)-1: Basis Rev. Rul. 55 — 293 
of property acquired by bequest, devise, or 
inheritance. 

Where the lifetime income beneficiary of a testamentary trust exer- 
cises during his lifetime a general po~'er of appointment over the 
corpus of the trust and appoints the property to himself, the basis of 
the property for Federal income tax purposes shall be the same in the 
hands of the appointee as it was in the hands of the trustees, subject 
to adjustment as provided in section 113(b) of the Internal Revenue 
Code of 1930. 

REGULATIQNs 118& SEcTIQN 39. 113(a) (5) — 1: Basis 
of property acquired by bequest, devise, or 
inlieritance. 

Basis of property distributed in partial liquidation of trust prin- 
cipal. See Rev. Rul. 55 — 117, page 233. 

REGUI. ATIGNs 118, SEOTIoN 39. 113(a) (6)-1: Prop- 
erty acquired upon a tax-free exchange. 

Basis of shares of common stock for preferred stock in exchange 
pursuant to a tax-free reorganization. See Rev. Rul. 55 — 112, page 344. 

REGULATIONS 118, SECTION 39. 113(a) (13) — 1: Prop- 
erty contributed in kind by a partner to a 
pal'tuel'ship. 

Gain or loss resulting from tl1e merger. of two common trust funds. 
See Rev. Rul, 55 — 299, page 402. 

SECTIOV 113(b). — ADJUSTED BASIS FOR DETER iIIXIXG 
GAIV OR LOSS: ADJUSTED BASIS 

REGUI, ATIoNs 118, SEcrioN 39. 113 (b) (1) — 1: Ad- Rev. Rul, 55-119 
j usted basis. 

(Also Sections 113, 114; Regulations 118, Sec- 
tions 39. 113 (a) (2) — 1, 39. 114 — 1. ) 

Basis for computing the depreciation anoirance and for deter- 
mining gain or loss upon the disposition of property acquired in 
exchange for an annuity contract. 

0. D. 94o, C. B. 4, 44 (1921), and S. AI. 31414. , C. B. IV-2, 183 
(1925), modified. 

Advice has been requested relative to the. basis for (1) computing 
depreciation and (2) determining gain or loss upon the subsequent 
sale or exchange of property received by a taxpayer in exchange for 
an agreement to make annuity payments to the annuitant (transferor 
of the property) for the remainder of the annuitant's life. 

In O. D. 945, C. B. 4, 44 (1921), the taxpayer received certain land 
in exchange for a cash payment and his promise to support his mother 
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for the remainder of her life. O. D. 945, as modified by I. T. 2689, 
C. B. XII-1, 160 (1988), pursuant to the recommendation to that erat'ect 

in G. C. M. 11655, C. B. XII — 1, 159 (1988), holds that the basis for 
determining gain or loss on the sale of such land is the sum of the cash 
payment plus the discounted value of the support to be furnished. 
In S. M. 8141A, C. B. IV — 2, 188 (1925), the taxpayer purchased her 
mother's life interest in property, giving as the consideration therefor 
her agreement to contribute to the support of her mother for the 
remainder of her mother's life. S. M. 8141A holds that the total of 
the payments made and to be made by the taxpayer under the contract 
will represent the cost of the property acquired. 

Under the provisions of section 28(e) of the Internal Revenue Code 
of 1989, one of the requisites of a deductible loss is that such loss 
must actually be sustained during the taxable period for which the 
deduction therefor is sought and evidenced by a closed and completed 
transaction. See section 89. 28(e) — 1 of Regulations 118. A trans- 
action in which a taxpayer who is not engaged in the business of writ- 
ing annuity contracts receives property in exchange for his promise 
to make annuity payments to the transferor is not a closed and com- 
pleted transaction until the death of the annuitant. It is not until 
the death of the annuitant that the fixed cost of the property so 
acquired may be determined. The annuitant having died and pay- 
ments under the contract having terminated, the cost of the property, 
for Federal income tax purposes, is the total of the annuity payments 
made. See Thomas H. 3lastin v. Commissioner, 28 Fed. (2d) 748; 
Citizens Nationa/ Bank of Eirkstii7le, 3fo. v. Commissioner, 122 Fed. 
(2d) 1011, certiorari denied, 815 U. S. 822; and D. Brttee Forrester v. 
Commissioner, 4 T. C. 907. Of course, if the property acquired in 
exchange for ~an annuity contract is depreciable property, or if the 
propertv is sold prior to termination of the annuity payments, it is 
necessary to determine a basis upon which to compute a reasonable 
allowance for depreciation and upon which the gain or loss from the 
sale or exchange of the property may be determined. 

In view of the foregoing and assuming an arm' s-length trans- 
action with no intent of a gift on the part of either party, where a tax- 
payer who is not engaged in the business of writing annuities receives 
property in exchange for his contract to make annuity payments, the 
following Federal income tax consequences mill result, subject, how- 
ever, to the provisions of section 24(b) of the Code of 1989, relating 
to the nondeductibility of certain losses from sales or exchanges of 
property: 

1. The basis (unadjusted)' of the property for the purpose of 
computing the allowance for depreciation prior to the death of 
the annuitant shall be the value of the prospective payments 
under the annuity contract (computed as of the date of the trans- 
action in accordance with Table I, section 86. 19(f) of Regula- 
tions 108 with reference to the life expectancy of the annuitant) 
until such time as the annuity payments equal the value of the 
annuity contract at the date of the transaction. Any annuity pay- 
ments made in excess of the value of the annuity contract at the 
date of the transaction should be added to the basis of the property 

'When used in this ruling, the term "hasis (unadtusted)" refers tn the hasis prior to 
the adjustment for depreciation, and does not contemplate capitai additions or suhtrac- 
tions. 
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for depreciation purposes. EIowever, upon the death of the an- 
nuitant, the basis (unadjusted) for computing any subsequent al- 
lowance for depreciation becomes the total of' the annuity 
payments made under the contract. In the event depreciable 
and nondepreciable property is received, an allocation, for the pur- 
pose of computing the basis for the depreciable portion of the 
property, must be made on the basis of the ratio of the respective 
fair market values of the depreciable and nondepreciable proper- 
ties at the time acquired. 

2. Should disposition of the property occur after the death of 
the annuitant, the basis (unadjusted) for determining gain or loss 
shall be the total of the annuity payments made under the con- 
tract. See D. Bruce Forrester v. Commissioner, supra. 

8. Should disposition of the property occur prior to the death 
of the annuitant, the basis (unadjusted) for determining gain 
shall be the total of the annuity payments made under the con- 
tract up to the date of disposition plus the value of the prospec- 
tive payments remaining to be paid at the date of such disposition 
(computed in accordance with Table I, section 86. 19(f) of Regula- ' 

tions 108 with reference to the life expectancy of the annuitant as 
of the date of disposition of the property). The basis (unad- 
justed) for determining loss shall be the total of the annuity 
payments actually made at the time of disposition. Compare sec- 
tion 39. 23(e)-1, Regulations 118; Thomas B'. 3lastin v. Commis- 
sioner~ supra, and Citizens cVational Bank of E'irksville, 3fo, v. 
Commissioner, supra. Of course, a situation may arise where the 
selling price is less than the adjusted basis for gain and greater 
than the adjusted basis for loss. In such a case, neither gain nor 
loss would be recognized at the time of the sale. 

Where disposition of property acquired in exchange for a promise 
to mal-e annuity payments has occurred prior to the death of the an- 
nuitant, the taxpayer may realize a gain or loss, for Federal income 
tax purposes, as a result of events occurring subsequent to such dis- 
position. Whether such events result in a recognized &rain or a recog- 
nized. loss is dependent upon the circumstances in each mdividual case. 
If the total of the annuity payments made under the contract (total 
of payments made before and after disposition of the property) ex- 
ceeds the basis (unadjusted) of the property used in determining the 
pain or loss on the disposition, such excess is a loss in the year or years 
m which paid. In the case of a recognized loss, this will include all 
payments made after the date of disposition of tlute property. 3Vhere 
the selling price is such that neither gain nor loss is recognized upon 
disposition of the property, no loss is susta. ined until the~total of the 

ayments made under the annuity contra& t (total of payments made 
efore and after disposition of the property) when decreased by de- 

preciation allowed or allowable exceeds the selling price, at which 
time such excess is a loss in the year in which paid. 

On the other hand, in the case of a recognized gain upon disposition 
of the property prior to the death of the annuita~nt, if the total of the 
annuity payments ultimately made is less than the basis (unadjusted) 
for computing such gain, the excess of such basis over the total of the 
annuity payments will constitute income in the year the annuitant 
dies. In the case of a recognized loss, there will be no gam as a result 
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of the annuitant's death. In case neither gain nor loss was recognized 
upon the disposition of the property, if the total annuity payments 
ultimately made (decreased by depreciation allowed or allowable dur- 
ing the period the property divas held and adjusted for capital addi- 
tions or subtractions) is less than the selling price, the excess of the 
selling price constitutes income in the year the annuitant dies. 

The nature of any gain or loss, whether capital or ordinary, which 
is recognized as a result of events occurring subsequent to the sale of 
the property involved will depend upon the purpose for which the 
property was held. Compare F. Donald An"oicsmith et al. , executors 
of the last tci7l and testament of Frederick's A. Bauer, deceased, and 
Ruth E. Bauer et al. v. Commissioner, M4 U. S. 6, Ct. D. 1752, C. B. 
1952 — 2, 136. 

The principles outlined above may be illustrated by the following 
examples: 

(a) Assume the fair market value of the property received is $95, 000 
(land $15, 000 and building $80, 000) and the property is used in the 
taxpayer's trade or business or for the production of income. The 
remaining life of the building is 50 years and the estimated salvage 
value of the building at the end of that time is $15, 000. The annuity 
contract provides for annual payments of $10, 000 to the annuitant 
(transferor) for the remainder of his life. At the time of transaction 
the present value of. the annuity contract is $94, 785 (at age 69) . 

The annual depreciation would be computed for the period up to the 
date of the annuitant's death as follows: 

X $94, 785 — $15, 000 
— $1)296. 38 

(b) If the annuitant should die at the end of the eighth year, the 
annual depreciation for subsequent taxable years would be computed 
as follows: 

$95s000 
X $80s000 $1 5 F000 $1 0)87 1 . 04 

42 (remaining life of building) 
— $999. 94 

(c) Assuming the property was sold at the end of the ninth year 
and prior to the death of the annuitant, the recognized gain is com- 
puted as follows: 
Selling price $150, 000. 00 
Basis: 

Annuity payments made (9X $10, 000) $90, 000. 00 
Plus: Value of prospective payments at date of 

saic (age 78) 63, 705. 00 

Unadjusted basis $153, 705. 00 
Less: Depreciation (9X$1, 296. 38) 11, 667. 42 

Adjusted basis 142, 037. 58 

Recognized gain $7, 962. 42 

Losses from annuity payment made after the property is disposed of 
would be recognized after the aggregate of the annuity payments 

Eight annuity payments made. 
s Depreciation for 8 years at $1, 296. 88. 
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exceeds $158, 705, z. e. , $6, 205 of the 16th annual payment and all sub- 
sequent paymentls are losses in the year in which paid. However, if 
the 15th annual payment was the final payment made, there would 
be a recognized gain of $8, 705 ($158, 705 minus $150, 000). 

(d) Assuming all facts tlie same as in the preceding example, except, 
that the selling price is $75, 000, the recognized loss is computed as 
folloivs: 
Relling price 875, 000. 00 
Unadjusted basis (9 annuity payments made) 890, 000. 00 

Less: Depreciation (9 x 81, 296. 38) — -- 11, 667. 42 

Mjusted basis 78, 332. 5S 

Recognized loss $3, 332. 5S 

In this instance, each annuity payment made after the sale of the 
property would be recognized as a loss in tlie year paid. 

(e) If the selling pi. ice ivere $105, 000. 00, no gain or loss would 
be recognized at the time the property is disposecl of. , since the selling 
price falls betiveen the basis (adjusted). $142, 087. 58, for computing a 
recognized gain and the basis (adjusted), $78, 882. 58, for computing 
a recognized loss. In this situation, there ~ould be a recognized loss 
of $8, 882. o8 on the 12th aniiuity paynient (selling price, $105, 000— 
(total payments, $120, 000 — depreciation, $11&667. 42). The full 
amount of each succeeding payment would be a recognized loss in the 
year paid. If, hoivever, the annuitant clied after only 11 payments 
had been made, there mould be a recognized gain in the year of the 
annuitant's death in the aniount of $6, 667. 42 (selling price, $105, 000— 
(total payments, $110, 000 — depreciation, $11&667. 42) ). 

If, in fact, an element of gift is involved in connection with a trans- 
action ivhere property is acquired in exchange for an annuity contract, 
such fact must be considered by the recipient of the property in deter- 
mining his basis for coniputing the depreciation allowance and for 
deterniining gain or loss upon subsequent disposition of such property. 
Ilnder sectioii 118 (a) (2) of the Code the donee's basis for determiniiig 
pain on the disposition of property received as a gift is the same as 
it would be in the hands of the donor, or the last p~receding owner by 
i&horn it was not acquired by gift; the clonee's basis for determining 
loss is the sanie as the basis foi determining gain, or the fair market 
value of thc property at the tinie of the gift, ivhichever is lower. The 
basis for depreciation is the same as the basis for computing gain. 
Section 114(a) of the Code. Tlnis, in deterniining the basis four oain, 
loss or. depreciation the donee's basis of tlie portion of the property 
a& quired by gift should be added to the basis computed under each 
of the above-stated rules relating to property received in exchange 
for an annuity contract only. In determining the basis for gain, loss 
or depreciation which is attributable to the portion of the property 
transferred as a gift, the donor's basis or the fair market value of the 
total property transferred, as the case may be, is reduced by the value 
of the prospective annuity payments to be made (computed as of 
the date of tlie transaction in accordance witli Table I, section 86. 19(f) 
of Regulations 108 ivith reference to the life expectancy of the annu- 
itant). lVhere necessary, an allocation of the basis of the portion of 
the property received as a gift should be niade between depreciable 
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and nondepreciable property based on the ratio of the total fair market 
values of such depreciable and nondepreciable property. 

See Revenue Ruling 289, C. B. 1958 — 2, 58, as to the taxability of 
annuity payments received by an annuitant vlho has transferred real 
property in exchange for an annuity contract. 

To the extent they are inconsistent with the foregoing, S, M. 8141A, 
C. B. IV — 2, 188 (1925), is modified, and O. D. 945, C. B. 4, 44 (1921), 
as modified by I. T. 2689, C. B. XII-1, 160 (1988), is further modified, 

SECTION 114. — BASIS FOR DEPRECIATION 
AND DLcPI LrTION 

REGULATIGNs 118, SEOTIQN 89. 114 — 1: Basis for 
allowance of depreciation and depletion. 

ovpsum, in its natural state, is a mineral which may occur in rock- 
like masses but is very soft a~nd rarely ruined or used as stone for 
ordinary commercial purposes. It is not to be classified as "stone, " 
as that term is used in section 114(b) (4) (A) (i) of the Internal Rev- 
enue Code of. 1989 (as amended by section 819 of the Revenue Act of 
1951) and section 89. 28(m) — 5(b) of Regulations 118, unless it is used, 
or sold for use, by the mine owner or operator as "stone" as defined 
in such regulations. 

Rev. Rul. 55-78 REGULATIQNs 118, SEOTIoN 89. 114-1: Basis for 
allowance of depreciation and depletion. 

(Also Section 28 (m); Regulations 118, Section 
89. 28 (m) — 1. ) 

Processes which are included in the term "ordinary treatment 
processes" as set forth in section 89. 23 (m) — 1(f) of Regulations 118, 
and section 114(h) (4) (B) nf the Internal Revenue Code of 1989, 
with respect to the manufacture of lightweight aggregate from 
shale aud slate. 

Advice has been requested as to the processes in the manufacture 
of lightweight aggregate from shale and slate that are included under 
the term "ordinary treatment processes" as used in section 89. 28 (m)- 
1(f) of. Regulations 118, and section 114(b) (4) (B) of the Internal 
Revenue Code of 1989. 

The various treatment processes involved in the manllfacture of 
such products are as follows: 

(1) Removal of overburden 
(2) Blasting with dynamite 
(8) Loading on trucks 
(4) Transportation to primary crusher 
(5) Primary crushing 
6) Removal from primary crusher 
7) Firing in a rotary kiln 
8) Removal from kiln and cooling 

(9) Crushing and screening 
(10) Loading for shipment 
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It is held that the first six processes are "ordinary treatment proc- 
esses" Ivithin the meaning of section 114(b) (4) (B) of the Code and 
section 89. 28(m)-1(f) of Regulations 118. The furnacing, or heating 
in the rotary kilns, and all subsequent operations, are held to be 
nonmining processes. 

As to the computation of the gross and net income from the property 
for percentage depletion purposes after the costs of mining and rnanu- 
facturing have been segregated, see sections 89. 28(m) — 1 (e) and (g) 
of Regulations 118. 

REGUI ATIQNS 118, SEGTIGN 89. 114 — 1: Basis for Rev. Rul. 55 — 180 
allowance of depreciation and depletion. 

(Also Section 23 (m); Regulations 118, Section 
30. 28(m) — 5. ) 

Clay used in conjunction with shale in the manufacture of light 
weight aggregate does not qualify as brick and tile clay as defined in 
section 89. 28 (m) — 5 (b) of Regulations 118, and is not entitled to per- 
centage depletion unless of a type of clay specifically identified in the 
Code and regulations as a clay for which a 15 percent rate of per- 
centage allowance is provided. See section 114(b)(4)(A) of the 
Internal Revenue Code of 1980 and section 89. 28(m)-5 (b) of Regula- 
tions 118. 

REGULATIGNs 118, SrcTIoN 89. 114 — 1: Basis for 
allowance of depreciation and depletion. 

Basis for cletermining depletion allowances with respect to income 
received from the sale of loani. See Rev. Rul. 55 — 11, page 212. 

REGUI ATIGNs 118, SEcTIoN 80. 114 — 1: Basis for 
allorvance of depreciation and depletion. 

Property acquired by a taxpayer, not engaged in the business of 
writing aiinuity contracts, in exchange for his contract to make an- 
nuity payments to tlie transferor. See Rev. Rul. 55-119, page 852. 

REGUr. ATIONs 118, SEcTIoN 80. 114 — 1: Basis for 
allowance of depreciation and depletion. 

The decision in the case of United State8 v. Cherokee Brick ck Tile 
Company, 218 Fed. (2d) 424, does not affect the position of the Service 
with respect to ordinary treatment processes in the case of brick and 
tile clay as set forth in Revenue Ruling 54 — 100, C. B. 1954 — 1, 62. See 
Rev. Rul. 55 — 244, page 78. 



359 [Regs. 118, jl 39. 115(a)-1. 

SLCTION 115. — DISTRIBUTIOXS BY CORPORATIO]5&S 

REovz, ATzozs 118, SEcrzow 89. 115(a) — 1: Divi- 
dends. 

(Also Section 22(d), Section 89. 22(d)-7; Sec- 
tion 718, Section 35. 718 — 2, Regulations 112; 
Section 486, Section 40. 486-1; Section 458, 
Section 40. 458-4, Regulations 180. ) 

Rev, Rul. 55 — 2S 

In determining the amount of earnings and profits available for 
dividends for a taxable year in which there was an involuntary 
liquidation of inventory, replacement of which was made in sub- 
sequent years, the earnings and profits for the year of liquidation, 
the year of replacement, and a11 intervening years must be adjusted 
to refiect any increase or decrease in income attributable to such 
replacement. In the determination of equity invested capital upon 
which the excess profits credit is based, accumulated earnings and 
profits as at the beginning of each year must be adjusted for the 
change in Federal income and excess profits tax liability for the 
preceding taxable vear taking into consideration any adjustments 
required under section 22(d) (6) of the Internal Revenue Code of 
1939. The accumulated earnings and profits in such cases, however, 
shall be reduced by the amount of the income and excess profits 
taxes determined without reduction for net operating loss or unused 
excess profits credit carrvbaclrs. 

Advice has been requested concerning the method to be used in com- 
puting the aniount of earnings and profits available for dividend dis- 
tribution where the involuntary liquid;ition and replacement provi- 
sions of section 22(d) (6) of the Internal Revenue Code of 1989 are 
applicable, and the eÃect to be given any increase or decrease in the 
Federal income and excess profits tax liability resulting from the 
replacement of inventories involuntarily liquidated. Advice is also 
requested as to what e8ect a net operating loss and/or an unused 
excess profits credit carryback will have upon the earnings and profits 
available for dividend distribution for a prior taxable year. 

With regard to the replacement of an inventory involuntarily liqui- 
dated section 22(d) (6) of the 1989 Code provides, in part, as follows: 
SEC. 22. GROSS I. &COKIE. 

III II 

(d) [Iast-in first-out inventory method. ]— 
(6) INvoLDNTARY Lrq&:ZDATIDN AND REPLAcE5&ENT oF INYENToRY. — 
(A) Sdjustment of net income and resulting tax. — Years beginning prior 

to January 1, 1948. — If, for any taxable year beginning after December 31, 
1940, and prior to January 1, 1948, the closing inventory of a taxpayer 
inventorying goods under the method provided in this subsection reflects a 
decrease from the opening inventory of such goods for such year, and if 
the taxpayer elects " * " to have the provisions of this paragraph apply, 
and if it [is] established * &' * that such decrease is attributable to the 
involuntary liquidation of such inventory v " &' and if the closing inven- 
tory of a subsequent taxable year, ending prior to January 1, 1953, refie& ts 
a replacement, in whole or in part, of the goods so previously liquidated, 
the net income of the taxpayer otherwise determined for the year of such 
involuntary liquidation shall be adjusted as follows: 

(i) Increased by an amount equal to the excess, if any, of the aggre- 
gate cost of such goods reflected in the opening inventory of the year 
of involuntary liquidation over the aggregate replacement cost; or 

(ii) Decreased by an amount equal to the excess, if any, of the 6— 
gregate replacement cost of such goods over the aggregate cost thereof 

8640504 — 56 — 24 
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refiected in the opening inventory of the year of the involuntary 
liquidation. 

This section of the Code and the regulations promulgated there- 
under, afi'ords taxpayers using the last-in first-out method of inven- 
torying goods an opportunity, by election, to use replacement cost 
rather than actual cost for goods liquidated and, because of certain 
reasons therein outlined, not replaced at the close of the taxable year. 

In commenting upon section 119 of the Revenue Act of 1942, which 
added section 22(d) (6) of the Code, the Senate Finance Committee 
stated, in report No, 1631, C. B. 1942 — 2, 504, at 567, as follows: 

It is not intended that any adjustment should be made with respect to the 
closing inventory of the year of liquidation, or with respect to the opening or 
closiug inventories of intervening years, as an incident to the ultimate replace- 
ment. It is intended, however, that the earnings and profits account for the 
year of liquidation and for all intervening years shall be adjusted in a manner 
consistent with the increase or decrease of net income provided for with respect 
to the year of liquidation. Any determination of earnings and profits available 
for dividend distribution, of the earnings and profits factor in invested capital, 
and of all related matters shall reflect the proposed adjustments. 

Therefore, where the replacement of an inventory involuntarily 
liquidated is involved an adjustment of income shall be made in the 
year of liquidation notwithstanding that such adjustment is not de- 
terminable until the subsequent year in which the replacement is made. 

Section 35. 718 — 2 of Regulations 112, applicable to taxable year be- 

ginning after December 31, 1941 and prior to January 1, 1946 and 
section 40. 458 — 4 of Regulations 130, applicable to taxable years ending 
after June 30, 1950 and beginning prior to January 1, 1954, provides 
in part that in tile deterniination of equity invested capital, upon 
which the excess profits credit is based, accumulated. earnings and 
profits at the beginning of the taxable year shall be decreased by the 
amount of Federal income and excess profits tax liability for the 
preceding taxable year. 

A'ith I'egard to the net operating loss and unused excess profits 
credit carrybacks, the Senate Report No. 1631, C. H. 1942-2, 504, 
in commenting upon section 155 of the Revenue Act of 1942 which 
amended section 122 of the Internal Revenue Code, states in part as 
follows: 

A taxpayer entitled to a carry-back of a net operating loss or unused 
excess profits credit (see section 204 of the bill) will not be able to deter- 
mine the deduction on account of such carry-back until the close of the future 
taxable year in which he sustains the net operating loss or has an unused 
excess profits credit. He must therefore file his return and pav bis iax 
without regard to such deduction, and must file a. claim for refund at tbe 
close of the succeeding taxable year v;hen he is able to determine the amount 
of such carry-back. ~ * *. 

Tlierefore, v here the carryback of a net operating loss or an unused 
excess profits credit is involved the adjustments will not be deter 
minable until the close of the taxable year in which such adjustments 
arose. 

Accordingly, it is held that in determining the amount of earnings 
and profits available for dividend distribution in a year in which 

there is an involuntary liquidation of inventory, replacement of whic" 
was made in a subsequent year, the earnings aiid profits for the year 

of liquidation, the year of repla~cement, and all intervening years must 



361 [Regs. 118, ) 30. 115(a)-I. 

be adjusted to reflect any increase or decrease in income attributable 
to such replacement as required by section 22(d) (6) of the Code. 

It is further held that in computing invested capital under section 
718, and excess profits credit under section 714 of. the Code applicable 
to yenrs beginning after December 81, 1041 and prior to January 1, 
1046, or iniested capital under sectioii 487, and excess profits credit 
unde~r section 486 of the Code applicable to taxable years ending after 
June 80, 1050 and beginuing prior to January 1, 1054, accuinulnted 
earniugs aud profits must be decreased by the amouiit of accrued 
Federal income anil excess profits tnx liability for the preceding tax- 
able, year, computed on the basis of iiicome as adjusted under. section 
22(d) (6) of the Code, and without benefit of any net operating loss 
or unused excess profits credit carryback. The accumulated earnings 
nnd profits to be included in invested capitnl should not reflect a uet 
operating loss carryback, or the adjustments for taxes due to a net 
operating loss carrybnck or an uuused excess profits credit carrybnc!:i 
prior to the beginuing of the first taxable year subsequent to the end 
of the taxable ~year iu which the net operntin~ loss was sustained, or 
the year in which the unused excess prohts credit carryback ivas deter- 
mined. It follows thnt tax adjustments for such carrybacks will not 
be reflected in the amount of earnings and profits available for divi- 
dends in prior years. 

SECTION 115(n). — DISTRIBUTIONS HY CORPORATIONS: 
DEI IXITIOV OF DIVIDEXD 

Rzrrr. aTioxs 118, Sx&criov 80. 115(a) — 1: Divi- 
dends. 

(Also Section 112(a), Section 80. 11')(a) — 1. ) 

Rev. Rul. 55 — 15 

%'here a sale n as made by a sole stockholder of his stock in one 
corporation to another corporation wholly oivned by him in order 
to eliniinate administrative expense and to siinplify dual operation, 
there vvas no econoniic reality to the transaction insofar as any 
relinquishment of the interest in the first corporation )vas concerned. 
Pavments received from such sale repieseut a cash distribution to 
the taspaver tax&able as a dividend under section 115(a) of the 
Interual Revenue Code of 1030. 

Advice has be:n requested )vhether a sale by the sole stockholder of 
the stock of II Corporation to X Corporation, also )vholly o)vned by 
him, shall be treated as a bona fiide sale realizing long-tenn capital 
gain or a clistribution taxable as an ordinary divideiid. . &I Corporation was engaged in the business of o)vning and renting 
terminal buildings and tr;insportation e&piipn)ent. I&I Corporation 
wns a motor freight cominon carrier. 3Iost of the transportation 
terminal buildings and all of the ti"iii&sl)ol'tntion equil)nient o)vned by 
~I Corporation were rented to N Corporation. Both corporations 
had substantial nccuniulated earnings nnd profits ns indicated by their 
balance sheets. Both M Corporation and X Corporation were wholly 
owned by the same shareholder. In order to set up the business of 

Corporation ns an. integrated operation thus eliminating adn)in- 
istrative expenses nnd simplifying the dual operation, tile sole share- 
holder sold his stock of M Corpoiation to X Corpora~tion. The fair 
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market value of the assets of M Corporation was determined by an 
independent appraisal, Upon consummation of the plan, the initial 
payment in the first year did not exceed. 30 percent of the approved 
selling price, and the remaining balance was to be paid in annual 
installments. 

Section 115 of the Internal Revenue Code of 1989 relating to distri 
butions by corporations provides in part: 

(a) DEFINITIO1% OF DrvmENn. — The term "dividend" ~ ~ * means any dis- 
tribution made by a corporation to its shareholders, whether in money or in 
other property, (1) out of its earnings or profits accumulated after Februay 28, 
1913, or (2) out of the earnings or profits of the taxable year ~ ' *, 

In the instant case it is evident that there is no economic reality 
to the sale insofar as any relinquishment of interest by the sole share- 
holder in M Corporation is concerned. X'he shareholder received a, 

cash distribution from N Corporation and, through the ownership of 
the stock of that corporation, he still retains efi'ective control of the 
M Corporation, the stock interest which the shareholder was purport- 
ing to sell. Although it is a well settled principle that the taxpayer 
has the legal right to minimize his taxes by means which the law 
permits, the true nature of the transaction is not to be disguised by 
the Inere formalism employed. Tax liabilities are measured by the 
reality of the transaction, not the mere form employed in bringing it 
about. See Evelyn F. Gregory v. Helvering, 298 U. S. 465, Ct. D. 911, 
C. B. XIV — 1, 193 (1935), and ComnIisst'otier v. Court Holding CO 

827 U. S. 881, Ct. D. 1636, C. B. 1945) 58. 
Accordingly, it is held that the sale by the sole shareholder of his 

stock in M Corporation to another corporation wholly owned by him 
resulted in the distribution of a taxable dividend within the purview 
of section 115 (a) of the Internal Revenue Code. 

REoIILATIONs 118, SEOTICN 89. 115 (a) — 1: Divi- 
dends. 

A taxable distribution made by a corporation to its shareholders. 
See Rev. Rul. 55 — 378, page 863. 

REGULATICNs 118) SEcTIoN 39. 115(a) — 8: EfFect 
on earnings or profits of certain tax-free 
exchanges and tax-free distributions. 

The earnings and profits of a corporation pursuant to a recapitaliza- 
tion. See Rev. Rul. 55 — 112, page 844. 

REGIJLATIQNs 118& SEOTICN 89. 115 (a) — 8: EfFect on 
earnings or profits of certain tax-free ex- 
changes and tax-free distributions. 

Treatment of undistributed earnings and profits of corporations 
involved in a reorganization. Se Rev. Rul. 55 — 305, page M5. 
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SECTION 115(c). — DISTRIBUTIONS BY CORPORATIONS: 
DISTRIBUTIONS IV LIQUIDATION 

REGULATIQNs 118& SEOTIGN 80. 115(c) — 1: Distri- 
butions in liquidation. 

(Also Sections 115(a), 115(g); Regulations 
118, Sections 30. 115(a)-1, 30. 115(g) — 1. ) 

Rev. Rul. 55 — 873 

iVhere a contraction of its corporate business is due to a can- 
cellation of its franchise to distribute certain products, a distribu- 
tion by a corporation in complete cancellation and redemption of a 
portion of its capital stock, vvhich does not exceed the net proceeds 
derived by the corporation from the bulk sales of its inventories, con- 
stitutes a distribution in partial liquidation within the meaning 
of section 115(c) and section 115 (i) of the Internal Itevenue Code of 
1039. To the extent that the amount distributed exceeds the net 
proceeds from the bulk sale of irventories, such amount is taxable as 
a dividend under to provisions of section 115(a) and section 115(g) 
of the Code. 

Advice has been requested. with respect to the tax consequences for 
1 ederal income tax purposes of a partial liquidation of a corporation 
under the following circumstances. 

A corporation was organized as an appliance distributor, princi- 
pally under a franchise from a certain manufacturing corporation. 
The president of the distributor corporation and his family owned 
60 percent and 40 percent, respectively, of such corporation's stock. 
The presiclent died, and uIlder the terms of his will, his widow and 
children are to receive, directly or in trust, substantially all of his 
'estate. 

After the death of the president the distributor corporation was 
served notice by the manufacturing corporation that under its policy 
the franchise for distributing its products would be canceled due to 
such death. This franchise had been the reason for the organization 
of the distributor corporation and the sales of the franchised products 
had constituted approximately 85 percent of its business. After the 
loss of its key franchise the corporation continued to operate a dis- 
tributorship for other products for a trial period but its business was 
unprofitable. Accordingly, it was determined that the corporation 
would cease all of. its prior operations and become a holding corpora- 
tion for its real estate. All of its inventory, other than real estate, was 
disposed of in a series of bulk sales. The manufacturing corporation 
purchased all the inventories that were related to its line of products 
and the remainder of the inventories were sold in bulk to other pur. - 
chasers. As a result of the foregoing measures the corporation was 
in an extremely liquid position. 

After the appliance distributorship had been abandoned and the 
corporation became only a holding corporation for real estate, its capi- 
tal and surplus were far in excess of the needs of the corporation. 
Accordingly, the stock held by the estate of the late president was 
purchased by the corporation at a price determined from the net worth 
of the corporation. The total redemption price was in excess of the 
net proceeds derived by the corporation from the bulk sales of its 
inventories, 

Section 115 of the Internal Revenue Code of 1M0 provides in part, : 
(a) DEFINrrION or DIvIDEND. — The term "dividend" when used in this chap- 

ter N' + & means any distribution made by a corporation to its shareholders, 
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whether in money or in other property, (1) out of its earnings or pro)its accumu- 
lated after February 28, 1913, 

0 

(c) DxsTRIRUTxoNs xN LIQUIDATION. — Amounts distributed in compiete liqui- 
dation of a corporation shall be treated as in full payment in exchange for the 
stock, and amounts distributed in partial liquidation of a corporation shall be 
treated as in part or full payment in exchange for the stock. The gain or loss to 
the distributee resulting from such exchange shall be determined under section 
111, 

0 

( g ) RED EMP TION OF STOCK. — 
(1) IN GENERAL. — If a corporation cancels or redeems its stock 

at such time and in such manner as to make the distribution and cancellation 
or redemption in whole or in part essentially equivalent to the distribution 
of a taxable dividend, the amount so distributed in redemption or canceila- 
tion of the stock, to the extent that it represents a distribution of earnings 
or prodts accumulated after k ebruary 28, 1913, shall be treated as a taxable 
dividend. 

(i) DEFINITIGN oF PARTIAL LIQUIDATIQN. — As used in this section the term 
"amourt distributed in partial liquidation" means a distribution bv a corpo- 
ration in complete cancellation or redemption of a part of its stock, 

It is held that to the extent the distribution by the corporation in 
complete cancellation and redemption of a portion of its capital stock 
does not exceed the net proceeds by the corporation from the bulk sales 
of its inventories, such distribution constitutes a distribution in partial 
liquidation within the meaning of section 115 (c) and section 115 (i) of 
the Revenue Code of 1039. To the extent that the amount distributed 
exceeds the net proceeds, such excess is taxable as a dividend under the 
provisions of section 115 (a) and section 115(g) of the 1939 Code and 
section 115 (g) — 1 of Regulations 118. Since the individuals who at the 
time of the redemption oxvned 40 percent, of the stock of the corporation 
are also the beneficiaries of the decedent's estate, this case is not con- 
trolled by the sentence in section 39. 115(g) — 1(a) (2) of Regulations 
118 relating to the redemption of all of a particuhtr shareholder's stock 
so that he ceases to be interested in the aA'airs of the corporation. See 
Commissioner v. 

t'oisin 

T. I'oberts, et at. , 203 Fed. (2d) 304. 

SECTION 115( ). — DISTRIBUTIONS BY CORPORATIONS: 
REDEMPTION OF STOCK 

RzorIr, AYIovs 118, SKGTION 30. 115(g) — 1: Distri- Rev. Rul. 55 — 91 
bution in redemption or cancellation of stock 
taxable as a dividend. 

(Also Section 117, Section 30. 117(b)-1. ) 
Section 115(g) (3) of the Internal Revenue Code of 1939, relating to 

the redemption of stock to pay death taxes, applies to amounts distri- 
buted in redemption of stock acquired in a nontaxable reorganization 
under section 112(g) (1) (F) effecting a change only in the name, state of 
incorporation and the number of sixares of the corporate entity where 
the value of the stock of the former corporaton was included in the 
gross estate of the decedent. 

Any gain or loss realized by the estate upon the redemption of the 
stock will be treated as a capital gain or loss under sections 115(c) and 
117 of the Internal Revenue Code of 1(i39. 
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Advice has been requested relative to the Federal income tax con- 
sequences of a redemption by N Corporatiou of a part of its stock 
owiied by the estate of A. 

Included in the gross estate of A. were 120m shares of the stock of 
the AI Corporation. The v;ilue of this stock exceedecl 35 percent of the 
inlue of tlie total gross estate. The executors of the estnte sold 38m 
shares of the stock to the AI Corporation in order to obtain funds for 
the payment of estate and inheritance taxes. A. later audit of the es- 
tate tnx return resulted in the determination of a deficiency in estate 
tax of 115z dolln. rs. 

I ursuaut to a plan of reorganization tlie i%I corporation illcol'po- 
rated the N Corporation under the laws of another State. Uncler 
tlie agreement betiveen the two corporations, all the assets and liabili- 
ties of tlie II Corporiitiou were transferred to tlie X Corporation in 
exchange for all of the issued aiid outstanding capital stock of X 
Corporation, which consisted of 10, 000m shares. Atter the transfer, 
the AI Corporation distributed 5x shnres of X Corporatiou's stock iu 
exchange for each of its 210m outstanding shares. 

As a result of the reorganization, the estate of A. received 410m 
shares of stock of the X Corporation in exchange for the remaining 83m 
shares of stock of tlie AI Corporation tliat it oivned. 

The estate hacl no assets other than the stock of the X Corporation 
from which it coulil re;ilize funds to pny the estate tax deficiency and. 
interest thereon. Pursuant to an agreement, the X Corporation re- 
deemed a suAicient number of its shn~res of stock held by the estate of 
A for the estate to re;ilize cnsli equal to, but not in excess of, the 
aggregate aniount of the estate aud inheritance taxes iniposed iipou 
the estate. 

Sectiou 115(g) (1) of the Internal Revenue Code of 1MB provides, 
in general, that if a corporation cnncels or redeems its stock at sucli 
tinie nnd in such uinuner as to make the distribution angl cancellatiou 
or redeniption in whole or in part essentially equivalent to the dis- 
tribution of a tnxnble dividend, the aniount so distributed, to the 
exteut tliat it represents n distribution of earnings or profits ac- 
cumulated after I'ebrunry 28, 1013, shall be treated as a taxable divi- 
dend. 

Sectiou 115(g) (3) of the Code. ~i itli reference to the redeniption 
of stock to pay cleath taxes, provides that the general rule in sub- 
section 115(g) shall not apply to such part of any amount so dis- 
tributed with respect to stock the value of which is included iu 
determining the value of the gross estate of a decedeiit, as is dis- 
tributed after such decedent's death nnd within tlie period of limitn- 
tions for the assessment of estate tax or ivitliin 00 days after tlie 
expiration of such period, and as is not, in excess of the estate, in- 
heritance, legacy, ancl succession taxes (including any iuterest col- 
lected as pn~rt of such taxes) imposed because of such decedent's 
death; provided, that the value of the stock in such corporation, for 
estate tnx purposes, comprises more than 35 per centuni of the v~alue 

of tlie gross estate of such decedent. 
The stock of the 41 Corporation was the stock the value of which 

was inclucled in the gross estate of A. for estate tax purposes. Hoiv- 
ever, inasmuch as the stock of the N Corporation was received iu n 

nontaxable reorganization which changed on/y the nanie of the AI 
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Corporation, the state of incorporation, and the number of shares of 
the corporate entity, the stock of the N Corporation is in substance 
the same as the stock of the M Corporation, the value of which was 
included in the gross estate of the decedent. 

Accordingly, it, is held that, under the provisions of section 
115(g) (3) of the Code, the redemption by the N Corporation, within 
the time limit prescribed, of shares of its stock held by the estate 
of A is not equivalent to the distribution of a taxable dividend, since 
the value of the stock of the M Corporation (now N Corporation), 
for estate tax purposes, comprised more than 35 per centum of the 
value of the gross estate of the decedent, and the amount of this dis- 
tribution and previous distributions to the estate of A did not exceed 
the estate, inheritance, legacy, and succession taxes (including interest, 
collected ~as a part of such taxes) imposed upon the estate of A. 

Any gain or loss realized by the estate upon the redemption of the 
stock will be treated as a capital gain or loss under sections 115(c) 
and 117 of the Code. 

REGIt'LATIovs 118, SEOTIGN 39. 115(g) — 1: Distri- 
bution in redemption or cancellation of 
stock taxable as a dividend. 

whether a distribution in connection v ith a cancellation or redemp- 
tion of stock is essentially equivalent to a taxable dividend. See Rev. 
Rul. 55 — 373, page 363. 

SECTION 115(j). — DISTRIBUTIONS IEY CORPORATIONS: 
VALUATION OF DIVIDENDS 

REGLLATIONS 118, SEOTION 39. 115(j)-1: Dividends 
paid in property. 

Corporate distribution in kind where the earnings and profits of the 
corporation are sufhcient to cover the adjusted cost of the property 
distributed but are insufhcient to cover its full market value at the 
time of distribution. See Ct. D. 1774, page 248; Ct. D. 1775, page 253. 

SECTION 116. — EXCLUSIONS FROM GROSS INCOME 

REGIJLATIGNS 118, SEGTION 39. 116 — 1: Earned 
income from sources without the United 
States. 

Rev. Rul. 55-191 

XVhere a United States citizen, a bona fide resident of a foreign 
country within the meaning of section 116(a) of the Internal Rev- 
enue Code of 1939, has expenses, losses or deductions which are 
neither allocable to his income from sources within the United States 
nor to his income from sources without the United States, as for 
example, real estate taxes on his personal residence abroad or medi- 
cal expenses, such amounts are deductible without apportionment, 
subject to any applicable provisions or limitations provided in the 
Code with respect to such expenses, losses or deductions. 
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Advice has been requested relative to the deductions properly allo- 
cable or chargeable against amounts excluded from gross mcome by 
a United States citizen under the provisions of section 116(a) of tlic 
Internal Revenue Code of 1030, under the following circumstances. 

The taxpayer, a citizen of the United States and a bona fide resident 
of a forei~«n country, within the meaning of section 116(a) of the 
Code, received gross income amounting to 50m dollars of which 25:e 
dollars was earned abroad and excludable from his gross income under 
the provisions of section 116(a) of the Code. Deductions were claimed 
for real estate taxes paid on his personal residence abroad as well as 
personal and family medical expenses. The specific question presented 
is whether such expenses must be apportioned, as provided in section 
110 of the Code, as betiveen amounts propeily excluded from and 
amounts properly included in gross inconie or whether such amounts 
are deductible without apportioninent. 

Section 69, 116 — 1(a) (8) of Regulations 118 provides that there shall 
not be allowed as a deduction from gross income any. items of ex- 
penses or losses or other deductions properly applicable to or charge- 
able against the amounts excluded from gross income under section 
116(a) of the Code. The apportionment and allocation of such ex- 
penses, losses, or deductions as between inconie from sources within 
and income from sources without the United States shall be deter- 
mined in accordance with the principles of. section 110 of the Code and 
the regulations thereunder. 

Thus, any expenses, losses', or deductions directly applicable to 
income exempt under section 116(a) of the Code cannot be claimed as 
deductions from gross income. The apportionnient and allocation of 
sucli expenses, losses, or deductions in accordance ivith the principles 
of' section 110 of the Code and the regulations thereunder would have 
to be made only in those cases where they cannot, be identified as being 
attributable exclusively to either includible or excludable income but 
are attributable to both. See section 11. 02, Rev. Rul. 55 — 171, pa~«e 80, 
this bulletin. For example, where State income taxes are paid on 
income part of which income is, for Federal income tax purposes, ex- 
cludable from gross income under section 116(a) of the Code, the 
deduction for State income taxes under section 28(c) of the Code 
would be apportioned between the includible and excludable income in 
accordance with the principles of section 110 of the Code and the 
regulations thereunder. See J'. Haseltine Carstairs, Executor v. 
United States, 75 Fed. Supp. 683. However, a salesman, a citizen of' 

the United States, residing and traveling abroad, who properly ex- 
cluded from gross income under section 116(a) of the Code income 
earned abroadI may not deduct in his Federal income tax return trav- 
eling and other expenses incurred by him in earning such excluded 
incoine. See section 11. 02, Rev. Rul. 55 — 171, supra. 

In the instant case the real estate taxes paid on tlie taxpayer's per- 
sonal residence abroad as well as the medical expenses are attributable 
neither to reportable income nor to income excludable under section 
116(a) of the Code. Accordingly, the real estate taxes on his per- 
sonal residence abroad are deductible from p oss income, under section 
23(c) of the Code, without any apportionment and the medical 
expenses may, subject to the limitations of section 28(x) of the Code, 
be deducted from the taxpayer's gross income, also without apportion. - 
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ment thereof, provided, in each instance, the taxpayer does not claim 
the optional standard deduction. 

REGNI ATIONs 118, SEcTioN 89. 116 — 1: Earned in- Rev. Rul. 55-2N 
come from sources without the United. States. 

Treatment of pensions (including supplemental pensions) paid 
retired United States citizens by a domestic employer from current 
operating funds for service rendered as a bona Qde resident of a 
foreign country. 

I. T. 3472, C. B. 1941 — 1, 2o2, further modided. 

A pension (including one which is only supplemental) paid from 
the current operating funds of a domestic employer direct to a retired 
United States citizen on account of or with respect to services rendered 
to the employer by the citizen whi)e the latter was "a bona fide resi- 
dent of a foreign country or countries" within the meaning of section 
1. 16(a) (1) of the Internal Revenue Code of 1939, as amended by 
section 321 of the Revenue Act of 1951, constitutes, in its entirety, 
"earned income" and "income from sources outside the United States" 
v ithin the meaning of those terms as used in sections 116(a) (3) and 
119(c), respectively, of the Code and is theref'ore wholly excludable 
from the gross income of the pensioner under the provisions of section 
116(a) (1) of the Code. 

Ho~ever, ~here a pension paid from the current operating funds 
of an employer is partly with respect to services rendered by a United 
States citizen durmg a period when he was "a bona fide resident of a 
foreign country or countries, " within the meaning of section 116 (a) (1) 
of the Code, and partly with respect to services of the citizen not 
rendered during such a period (for example, services rendered in the 
United States), the amount of such pension payment to be excluded 
from the taxable income of the pensioner is that portion paid on 
account of the services of the citizen rendered during a period quali- 
fying under section 116(a) (1) of the Code. 

If the amount of the pension is governed solely by the length of 
service of the employee (for example, $100 per year for each year of 
service, regardless of salary), or if the pension is of the fixed benefit 
type (for example, 30 percent of average compensation over final 5 
years of employment), the exempt portion thereof will be that pro- 
portion of each pension payment which tile number of months of 
employment during the period qualifying under section 116(a) of the 
Code bears to the total number of months in the citizen's entire 
period of employment. The remainder of the pension is taxable in- 
come to the retired enlplolee. See I. T. M72, C. B. 1941 — 1, 2M, » 
Inodified with respect to other matters by IR-Slim. 71, C. B. 1952-2& 
170. 

On the other hand, if the amount of the pension is determined in 
whole or in part by units of compensation actually paid to the em- 

ployee from year to year during his period of total employment, tlie 
amount or portion of the pension excludable from the gross income 
of the employee for Federal income tax purposes will be governed, 
to the extent that the amount of the pension is so determined, by t"e 
relation of the total compensation actually paid to the employee with 
respect, to his services rendered abroad during a period qualifying 
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under section 116(a) of the Code, to the total compensation actually 
paid to the employee ou account of his entire period of employment. 
To the extent that it is inconsistent with the views expressed herein 
relative to pensions determined in ivhole or in part by units of com- 
pensation actually paid to an employee irom year to year during his 
period oi total employme»t, I. T. %72, sup~ a, is further modified. 

The above priuciples apply whether or uot the retired employee re- 
sumes residence in the Uuited States on, during, or before retirement, 
but do not apply to amounts paid pursuant to a prefuncled stock bonus, 
pension, annuity or profit-sharing plan. )Vith respect to such plaus, 
see IR-Alim. 71& C. B. 1052 — 2, 170. 

REGNI ATIoxs 118, SEGTIO'x 30. 116 — 1; Earned 
income from sources xvithout the United 
States. 

The Ryukyu Islands, ivhich include Okinawa a, are a foreign country. 
See Rev. Rul. 55 — 6, pag~e 400. 

REGnI, ETIO'xs 11 ~, SacTrox 60. 116-1: Earned 
income from sources xvithout the United 
States. 

Income tax guide for Unitecl States citizens abroad. See Rev. Ruh 
55 171& page 80. 

Rrcr, n. nroxs 118, Srcnox 80. 116 — 1: Earnecl 
income from sources ivithout the United 
States. 

Effect of community property lairs on income excludable from gross 
income under the provisions of section 116 (a) of the Internal Revenue 
Code of 1060. ~e Rev. Rul. 55- &16, page 0'&. 

Rror'r, arroxs 118. Szcnow. , 0. 116-1: Earned in- 
conre trom sources ivithout the United States. 

Compensation received by a United States citizen, from kincler- 
garten and nursery schools operated on L nited States bases or insta]la- 
tions located in foreign countries ivhich are operated on a, permissive 
basis rather than under oKcial instructions or regulations. See Rev. 
Rul. 55 — 684, page N. 

SECTIOX 116(g). — EXCLUSIOXS I ROTI GROSS IXCOAIE: 
SHIPO'lVXERS' PROTECTIOX AXD IXDEIIXITY ASSO- 
CIA. TIOXS 

Determination of the status, for Federal income tax purposes, of a 
shipomners' protection and, indeuanity association. See Rev. Rub 
55-180, page 265. 
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SECTION 117(a), — CAPITAL GAINS AND LOSSES: 
DKI& INITION S 

RKGIILATIGNs 118, SzcrioN 39. 117(a)-1: Mean- 
ing of terms. 

For Federal income tax purposes, the sale of a going business 
operated as a sole proprietorship does not constitute the sale of a, 

single asset. Such a sale constitutes a sale of the individual assets 

comprising the business. For the purpose of determining whether 
the gain on the sale of a particular asset is to be included in gross in- 
come as an item of ordinary income or whether it is to be treated as 
gain from the sale of a capital asset, all of the individual assets sold 
Inust first be classified as to (1) capital assets as defined in section 
117(a) of the Internal Revenue Code of 1939, (2) property used in 
trade or business as defined in section 117(j) of the Code, and (3) 
other property not coming within the provisions of section 117(a) or 
section 117 (j) of the Code as, for example, stock in trade or inventory. 
For this purpose, records maintained with respect to the business, as 
well as intangible assets such as goodwill, constitute capital assets. 
Sec Ensley Bank cf; Trust Co. v. United 8tates) 154 Fed. (2d) 968, 
certiorari denied, 329 U. S. 732. This is not intended to include rec- 
ords that are in fact inventory or stock in trade. The selling price 
must be allocated among all the assets sold according to the respective 
relative values thereof, for example, according to the ratio of the 
value of each individual asset to the sum total of the values of all the 
assets sold. See O'. D. Johnson Lumber Corp. v. Contnussioner) 12 
T. C. 348, acquiescence, C. B. 1950 — 2) 3. Separate computations must 
be made of the gain or loss with respect to each asset sold, and the gain 
or loss in each case must be treated in accordance with the classification 
of such asset, as described above. See Aaron F. Williams v. IlfcGou)an) 
152 Fed. (2d) 570; L&'rnest A. watson v. Commissioner) 345 U. S. 544, 
Ct. D. 1760, C. B. 1953 — 1) 179. 

REGNLATIONs 118) SEGTIQN 39. 117(a)-1: Meaning Rev. Rul. 55-374 
of terms. 

(Also Section 44; Regulations 118, Section 39. 44 — 1. ) 
The sale of all of a taxpayer's rights and interest in a distributor- 

ship agreement with a foreign manufacturer constitutes the sale of 
a capital asset within the purview of section 117(a) of the Internal 
Revenue Cede of 1939 and the gain realized is taxable as a long-term 
capital gain. Such sale qualifies as a casual sale of personalty on 
the installment basis within the purview of section 44(b) of the 
1939 Code, where less than 30 percent of the sale price is received in 
the year of the sale. 

Advice has been requested whether the sale of all of the taxpayer'& 
rights and interest in a distributorship agreement with a foreign manu- 
facturer constitutes the sale of a capital asset and whether such a sale 

qualifies as a casual sale of personalty on the installment basis under 
the provisions of section 44(b) of the Internal Reveiiue Code of 1939 
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In the instant case the taxpayer, who is engaged in the business of 
acting as representative of foreign manufacturers, was appointed sole 
agent of a certain foreign company and its subsidiaries with respect 
to the sale and distribution of their products which were exported to 
the United States, its territories and possessions. Under powers 
granted in the agency agreement, the taxpayer appointed a domestic 
company as his distributor for such products. The agreement is for a 
term of 20 years unless terminated sooner under its provisions. 

The taxpayer sold and assigned all of his rights, title and interest 
in the original agreement to his distributor. approximately 10 per- 
cent of the agreed purchase price was paid upon execution of the sales 
agreements, and the balance thereof was paid in the following year. 
Under the sales agreement, the taxpayer warranted that the original 
agency agreement was in full force and efiect; that he was not in 
default thereunder; that he had the right to assign all his rights, title 
and interest in and to such agreement; and, that the expiration date 
of his rights in and to the a~greement remained the same after the 
assigmnent. 

The purchaser agreed to assume all the obligations to be discharged 
under the original agreement. The sale covered only the rights of 
the taxpayer in the original agreement. It did not include any physi- 
cal assets of his business, inventory, fixtures, or accounts receivable. 
The taxpayer was to cortinue his activities in the handling of other 
foreign products. 

Section 117(a) of the Internal Revenue Code of 1%0 does not ex- 
clude from the term "capital assets" a contract of the type herein con- 
cerned, which is sold by a taxpayer who is not, for Federal income tax 
purposes, a dealer in such contracts. 

Section 44(b) of the Internal Revenue Code of 1080 provides in part 
that in the case of casual sales of personal property if the selling price 
exceeds $1, 000, and the initial payments received in cash or other prop- 
erty, other than evidences of indebtedness of the purchaser, during the 
taxable period of the sale do not exceed 80 percent of the selling price, 
the gain realized from such sale may be reported on the installment 
basis. 

Section 80. 44 — 1 of Regulations 118 provides in part that under the 
installment basis there is reportable as income in any taxable year only 
that proportion of the installment payments actually received in that 
year which the gross profit realized or to be realized when payment is 
completed bears to the total contract price. 

In the instant case, the selling price is in excess of $1, 000, the initial 
payment is less than 80 percent of the selling price, and the assets 
have been held for a period of more than 6 months. 

In view of the foregoing, it is held that (1) the sale of all of a tax- 
payer's rights and interest in a distributorship agreement with a for- 
eign manufacturer constitutes the sale of. a capital asset within the 
purview of section 117(a) of the Internal Revenue Code of 1980 and 
the gain realized is taxable as a long-term capital gain, and (2) such 
sale qualifies as a casual sale of pe~rsonalty on the installment basis 
within the purview of section 44(b) of the 1009 Code. ~here le'ss than 
~0 percent of the sale price is received in the year of the sale. 
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REGUIATIGNs 118, SrcrIov 89. 117(b) — 1: Deduc- 
tion for long-term capital gains. 

Gain or loss realized by an estate upon the redemption of stock of a 
corporation. See Rev. Rul. 55 — 01, page 864. 

SECTION 117(f). — CAPITAL GAINS AND I. OSSES; 
RETIREMENT OF BONDS' ETC 

Redemption of National Savings Bonds issued by the United States 
of Mexico. See Rev. Rul. 55 — 185, page 218. 

Excess of the amount received over the price paid upon retirement 
of bonds. See Rev. Rul. 55 — 186, page 218. 

SECTION 117(h). — CAPITA. L GAINS AND I. OSSES: 
DETERMINATION OF PERIOD FOR WHICH HELD 

REGULATIGNs 118) SEUTION 89. 117 (h) -1: Deter- Rev. Rul. 55-68 
mination of period for which capital assets 
are held. 

A. partnership is dissolved and its business is converted into a sole 
proprietorship where one of the partners purchases the partnership 
interests of all of the other partners. See Nathan Blum et al. v. Com, - 

mis8ioner, 5 T. C. 702. Where a taxpayer purchases the partnership 
interests of all the other partners in a partnership of which he is 
a member he becomes the owner of' the assets, by purchase as respects 
the fractional interest attributable to the purchased partnership in- 
terests, and, as respects the fraction attributable to hIs own partner- 
ship interest, by liquidation of his partnership interest through an 
in kind distribution which is an exchange within the meaning of sec- 
tion 117(h) (1) of the Internal Revenue Code of 1989. Accordingly, 
since in such case the bases of the distributed assets attributable 
to his partnership interest are determined with reference to section 
118(a) (18) of the Code, the taxpayer shall compute the holding 
period for such property received in liquidation which is attributable 
to his partnership interest, from the time he acquired his partnership 
interest. With respect to the assets attributable to partnership in- 
terests which he acquired by purchase from the other partners, the 
hoMing period of such assets begins from the date on which such 
partnership interests were purchased. George H. Thornley et ux. v. 
Commissioner, 147 Fed. (2d) 416, and Adam ~e88ler Jr. V. United 
Stofeg, 124 Fed. (2d) 152. 

REGULATIGNs 118, SEUTIGN 89. 117(h) — 1: Determi- Rev. Rul. 55 — 852 
nation of period for which capital assets 
are held. 

For the purposes of section 117(h) of the Internal Revenue Code of 
1080 relating to the determination of the period for which property 
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is held, the holding period of timber, acquired by a corporation 
(transferee) in a nontaxable exchange u&ider section 112(b) (5) of the 
Code and subsequently cut by such corporation under the elective 
treatment accorded the cutting of timber under section 117(k) (1) 
of the Code, includes the period during which such timber was held 
by the transferor. Compare G. C. M. 25301, C. B. 1947-2, 83. 

Rnonde. . ~Troxs 118, SrcTzox 39. 117(h) — 1: Deter- 
nlination of period for ivhich capital assets 
are held. 

The holding period of securities acquired by a partnership for a 
meluber thereof. See Rev. Rul. 55 — 39, page 403. 

SECTIOX 117(j). — CAPIT VL GAITS AXD LOSSES: GAIXS 
AXD LOSSES FROAI IX VOLUih TARY CONVERSIOXS AXD 
FROil THE SALE OR EXCHAXGE OF CERTAIN PROP- 
ERTY USED IX THE TRADE OR BT SINLESS 

REcvr, tTmxs 118, SECTzox 39. 117(j) — 1: Gw'ns 
anti losses from involuntary conversions 
and from the sale or exchange of certain 
property used in the trade or business. 

Rev. Rul. 55 — 295 

For Federal income tas purposes, the rights to mater, under- 
lving land owned by and used in the taspayer's trade or business, 
constitute an interest in "real property. " Where the underlying 
mater is used in taxpaver's trade or business and held in excess of 
6 months it qualifies as "property used in trade or business" within 
the meaning of section 117(j) of the internal Revenue Code of 1939 
and any gain or lo:s on the sale of such water rights is subject to 
the treatment provided for in that section. 

Advice has been requested whether, for Federal income tax pur- 
poses, certain water rights underlying land owned by and used to- 
gether with the underlying water in the trade or business of the tax- 
payer corstitute an interest in real property within the lneaning of 
section 117(j) of the Internal Revenue Code of 1939 and are subject to 
the treatnlent provided for in that section. 

Taxpayer owns in fee 500m acres of land held for more than 6 months 
which is used in. the farming operations of the taxpayer. The tax- 
payer sold 50m acres of perpetual water rights underlying such prop- 
erty bv deed at a price of 2a dollars per acre. Immediately prior to 
sale taxpayer. used water underlying such 50 acres for irrigation pur- 
poses in connection uith his farmiti~g operations. The deed provides 
that the taxpayer in consideration for a specified sum does grant, sell 
and convey to the purchasers all of the u ater rights in, to and under 
the land as described in said deed together with the ri~ght of ingress 
and egress for the purpose of exploring, prospecting, drilling for, pro- 
ducing and transporting water. 

The grantee also acquires the right to construct, maintain and oper- 
ate the necessary water wells, pumping plant, mater collecting and 
Row pipe, both above and below the surtace, the necessary comtnuni- 
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cation and control circuits, together with the necessary electric power 
1!ne and other electric facilities for furnishing power to the pumps and 
an easement over said land for the purpose of construction, installing, 
operating and mantaining the facilities. 

The grantor reserves the right to use only so much of the water in, 
under and upon the premises as may be necessary to drill for and pro- 
duce oil, gas and other minerals, and further reserves the right to use 
such water for the purpose of normal farming and ranching oper- 
ations and domestic use but not, for irrigation purposes. 

Section 117(j) of the Internal Revenue Code of 1989 provides in 
efFect, that gains and losses from transactions covered by that section 
shall be treated as gains and losses from the sale or exchange of capital 
a. ". sets held for more than 6 months it the aggregate of such gains ex- 
ceeds the aggregate of such losses. If the aggregate of the gains does 
not exceed the aggregate of such losses, such gains and losses shall not 
be treated as gains and losses from the sale or exchange of capital 
assets. 

The same principles can be applied in the instant cases as were 
applied in I. T. 8698, C. B. 1N4, 272, wherein it is held that the 
interest of a lessee in oil and gas constitutes an interest in "real prop- 
erty" for Federal income tax purposes. 

Accordingly, for Federal income tax purposes, the water rights 
constitute an interest in "real property. " Where the underlying water 
is used in the taxpayer's trade or business and held in excess of 6 
months it qualifies as "property used in trade or business" as defined in 
section 117(j) of the Internal Revenue Code of 1989, and any gain 
or loss on the sale of such water rights is subject to the treatment pro- 
vided for in that section. 

SECTION 119. — INCOMF, FROM SOURCES WITHIN 
UNITED STATES 

REGULATIoNs 118, SEGTIoN 89. 119(a)-4: Rentals 
and royalties. 

Payments for the right to use manufacturing "know-how. " See 
Rev. Rul. 55 — 17, page 888. 

SECTION 120. — UNLIMITED DEDUCTION FOR CHARI- 
TABLE AND OTHER CONTRIBUTIONS 

REGULATIQNs 118, SEOTICN 89. 120 — 1: Unlimited Rev. Rul. 55 — 255 
deductions for charitable and other con- 
tributions. 

If an election is made on the final Federal income tax return of 
a particular year to have an overpayment of income tax for that 
year credited against the estimated tax for the succeeding year, and 
such overpayment is actually claimed and allowed for the succeed- 
ing year, the amount of such credit will constitute income tax paid 
in the succeeding year within the meaning of section 120 of the 
Internal Revenue Code of 1939. to the extent that the amount paid as 
estimated tax during such succeeding taxable year does not exceed 
the tax liability for that year. 
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Advice has been requested whether a credit by reason of an election 
made on a final income tax return to have an overpaynient credited 
against estimated tax for the succeeding year will constitute income 
fax paid in such succeeding year within the nieaning of section 120 
of the Internal Revenue Code of 1989. 

The taxpayer made contributions and gifts as described in section 
28 (o) of the Code which, when added to the income tax paid by him, 
equal 90 percent of his net income for each of the last 9 years. During~ 
the year 1958, he paid income tax in excess of his tax liability. IZe 
elected on his final income tax return to have the overpayment credited 
against his estimated tax for the succeeding year (1954). The amount 
of the overpayment, which was claiined and allowed for the succeeding 
year, does not exceed his succeeding year's income tax liability. If 
the credit against his estimated tax for the year 1954 constitutes income 
tax paid within the meaning of section 120 of the Code he niay be in 
a position to qualify for the unlimited deduction for c/iaritable con- 
tributions. 

Under the circumstances specified in section 120 of the Code, the 
20 percent limitation imposed by section 28(o) of the Code on the 
deduction for cliaritable and other contributions is not applicable. 
Within the meaning of section 120 of the Code, in the case of a taxable 
year beginning after December 31, 1942, there shall be included in 
addition to the income, war-profits, and excess-profits taxes paid dur- 
ing such taxable year in respect of preceding taxable years, the amount 
of income tax paid during such taxable year in respect of such tax- 
able year. For example, there shall be included the amount paid as 
estimated tax during the taxable year, to the extent such amount 
does not exceed the tax for such taxable year. See Regulations 118, 
section 89. 120 — 1 (b) (2). 

Section M2 (a) (8) of the Code provides in part as follows: 
The Commissioner is authorized to prescribe, with the approval of the Secre- 

tary, regulations providing for the crediting against the estimated tax for any 
taxable year of the amount determined by the taxpayer or the Commissioner to 
be an overpayment of the tax for a preceding taxable year. 

The provisions of Regulations 118, section 89. M2-8(a) (8), inter- 
preting the above section of the Code further add that if the taxpayer 
elects to have all or part of the overpayment shown by his return 
applied to his estimated tax for his succeeding taxable year, no interest 
shall be allowed on such portion of the overpayment credited and such 
amount shall be applied as a payment on account of the estimated 
tax for such year or the installments thereof. 

Accordingly, it is held that if an election is made on the final Fed- 
eral income tax return of a particular year to have an overpayment of 
income tax for that year credited against the estimated tax for the 
succeeding year, and such overpayment is actually claimed and allowed 
for the succeeding year, the amount of such credit will constitute in- 
come tax paid in the succeeding year within the meaning of section 
120 of the Code to the extent that the amount paid as estimated tax 
during such succeeding taxable year does not exceed the tax liability 
for that year. 

864050' — 56 — 25 
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RKGULATIQNs 118 SEcTIGN 89. 120 — 1: Unlimited 
deduction for charitable and other contribu- 
tions. 

Definition of the provision "income tax paid. " See Rev. Rul. 55- 
308, page 30. 

SECTION 122. — NET OPERATING LOSS DEDUCTION 

REGULATIGN 111& SEcTIGN 29. 122 — 4: Con1puta- 
tion of net operating loss carryovers and 
net operating loss carrybacks. 

Ct. D. 1785 

EXCESS PROFITS TAX — INTFRNAL RFVKNUL' CODE — DECISION OF 
SUPREME CO'URT 

1. NET OPERATING Loss ADJUsTIIENT FoR EXCEss PRoFITs TAxEs 
"PAID OR ACCRUED. " 

An accrual basis taxpayer cannot, in computing its net operating 
loss for 1946 to be carried back as a deduction against 1944 income, 
increase that operating loss by the amount of excess profits taxes 
paid in 1!)40 but which had accrued in 1945. Section 122(d) (6) of 
the Internal Revenue Code of 1039 does not grant a taxpayer an 
option to take deductions on a basis that is incon'istent with the 
method of accounting which it employs. 

2. JUDGIIIENT REVERSED. 

Jralgment of the IJnited States Court of Claims, 108 F, Supp. 109, 
110 Y. Supp. 600, reversed. 

SUPREME COURT OF THE UNITED STATES 

The United States, pctitioncr, v. Oly»r pic Radio and Television, Inc. 

On writ of certiorari to the United States Court of Claims 

[May 23, 1955] 

OPINION 

&Ir. Justice DoUOEAs delivered the opinion of the Court. 
This suit was brought in the Court of Clailns for a tax refund. The taxpayer, 

a New York corporation, kept its books and accounts on the accrual basis and filed 
its federal income tax returns on the s:Ime basis, using the calendar year. The 
taxpaver had a nct operating loss of J310, 872. 60 for 1946. This loss was carried 
back and set off against the taxpayer's excess profits net income for 1944 and it& 
excess profits tax for 1944 was adjusted accordin ly. That carryback was 
authorized by the Internal Revenue Code of 1939, section 122; and it is not in 
controversy here. 

The taxpaver reported an excess profits tax liability of $346, 643. 22 for 1945. 
In 1946 the taxpayer paid $263, 272. 80 in excess profits taxes for 1945. It con- 
tends that that amount, paid in 1946, should lmve been added to the net operat- 
ing loss of $310, 872. 60 for that year and the sum of those figures, instead of 
$310, 872. 60, should have been carried back to 1944 as a net operating loss. If 
that should have been done, the United States would now owe the taxpay« 
the refund claimed. 

The Court of Claims, by a divided vote, sustained the taxpayer's conten- 
tion and held that in computing its net operating loss for 1946, the taxpaver 
was entitled to include the amount of excess profits tax paid in 1946 on account 
of its 1945 return. Judgment was accordingly entered for the taxpaver. 108 F. 
Supp. 109, 110 F. Supp. 600. The case is here on a petition for a writ of c« 
tiorari which we granted (348 U. S. 808), because of a conflict between the 
decision below and Le!cat Corp. v. Co»lenissioner, 215 F. 2d 518, decided by the 
Court of Appeals for the Second Circuit. 
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Section 28(s) of the Internal Revenue Code provides that in computing net 
income "the net operating loss deduction computed under section 122" shall be 
allowed as a deduction. Section 122, as applicable here, provides a complicated 
formula for carrying net operating losses back for 2 preceding taxable years 
and over into the 2 succeeding taxable years, thus taking for the limited purpose 
of section 122 a or-year period as the accounting unit. The part of section 122 
of which the taxpaver seeks to take advantage is (b) (1) relating to the carry- 

By the express terms of section 122(b) (1) the carryback provisions 
are subject to the limitations contained in section 122 (d) (6), which provides 
in part, "There shall be allowed as a deduction the amount of tax imposed by 
Subchapter K of Chapter 2 paid or accrued within the taxable year. e * e" 
Subchapter E of Chapter 2 identities the tax which may be used as a deduction 
as the Excess Profits Tax. But, if it is to be used as a deduction, the tax must 
have been "paid or accrued" within the taxable year. 

The controversy here revolves around the meaning of "paid or accrued. " The 
years 1944 and 1945 were years of profit for the taxpayer. The years 1946 and 
1947 were years of loss. The taxpaver kept its books and filed its returns on 
the accrual basis of accounting. Its 194o excess profits tax therefore accrued 
in 1945, though it was paid in 1946. Yet the argument which prevailed below 
is that the tax paid iu 1940 on account of the liability for 1940 could be used 
under section 1&'&(d) (6) as a net operating loss for 1940. We take the other 
view and conclude that section 122(d) (0) does not grant a taxpayer an option 
to tal-e deductions ou a basis that is inconsistent with the method of accounting 
nhich it eiuploys. 

Section 41 states the general rule that net income shall be computed "in 
accordance with the method of accounting regularly employed in keeping the 
books" of the taxpayer. 

Section 48 provides that deductions and credits may be taken "for the taxable 
year in which 'paid or accrued' or 'paid or incurred, ' dependent upon the method 
of accounting upon the ba. is of which the net income is computed, unless in 
order to clearly reflect the incotne the deductions or credits should be taken 
as of a different period. " 

Section 48 provides, "When used in this chapter e ' e (c) The 
terms * * * 'Paid or Accrued' shall be construed according to the method 
of accounting upon the basis of xvhich the net income is computed under this 
Part. " This provision of section 48 would itself seem to be conclusive of the ques- 
tion since section 122 is 'in this chapter" to use the language of section 48. And 
section 48, together with section 41 and section 48, seem to indicate that the words 
'paid or accrued" have only one meaning throughout the chapter, not the 
changeable meaning which the taxpayer seeks to give them. 

Ke deal here with a deduction which one obtains not as of right, but as of 
grace. Deputy v. DuPont, 808 U. S. 488, 498 [Ct. D. 1480, C. B. 1940-1, 118]. 
The taxpayer ha. s the bur&len to show that it is )vithin the provision allowing 
the deduction. But the effort here made, if successful, would cause "paid or 
accrued, " as used in section 122 (d) (6), to mean something different than it does 
in other sectiors of the same chapter; and that would fly in the face of the 
express command of section 48. 

The Court of Claims recognized the force of this analysis, but concluded that 
Congress could not have meant what it said because, if so, this particular carry- 
back provision would have little application. First, most corporations are ou 
the accrual not the cash basis. Second, if an accrual taxpayer is limited in its 
deductions to excess profits taxes accrued within the taxable year, the pro- 
vision has little value since there is "rarely a case when a taxpayer would be 
liable for any excess profits tax in a vear in which it had sustained a net operat- 
ing loss * * *. " 108 F. Supp. 111. This taxpayer argues the inequity of the 
results which would follow from our construction of the Code, But as we have 
said before, "general equitable considerations" do not control the question of 
what deductions are permissible. Deputy v. DuPont, supra, 498. It may be 
that Congress granted less than some thought or less than ivas originally in- 

vsection 122(b) (1) is entitled "Net operating loss carryback" and reads as follows: "lf for any taxable year beginning after December 91, 1941, the taxpayer has a net 
operating loss, such net operating loss shall be a net operating loss carryback for each of 
the 2 preceding taxable years, except that the carryback in the case of the 1st preceding 
taxable year shall be the excess, if any, of the amount of such net operating loss over the 
net income for the 2nd precediug taxable year computed (A) with the exceptions, additions, 
snd limitations provided in subsection (d) (1), (2), (4). and (6). and (p) by determining 
the net operating loss deduction for such second preceding taxable year without regard to 
such net operating loss. " 
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tended. We can only take the Code as we find it and give it as great an internal 
symmetry and consistency as its words permit. We would not be faithful to the 
statutory scheme, as revealed by the words employed, if we gave "paid or 
accrued" a diiferent meaning for the purposes of section 122(d) (6) than it has 
in the other parts of the same chapter. 

Our construction is in harmony with the general rule that a taxpayer on an 
accrual basis must take deductions in the year of accrual. See Security Mifis 
Co. v. Commissioner, 321 U. S. 281 [Ct. D. 1603, C. B. 1944, 526. ] 

The fact that the construction we feel compelled to make favors the taxpayer 
on the cash basis and discriminates against the taxpayer on the accrual basis 
may suggest that changes in the law are desirable. Rut if they are to be made, 
Congress must make them. 
Rccersed. 

ltlr. Justice HARIAN took no part in the consideration or decision of thrs case, 

O. D. 1786 REGULATIQNs 111, SEOTIoN 29. 122-4: Compu- 
tation of net operating loss carryovers 
and net operating loss carrybacks. 

EXCESS PROFITS TAX — INTERNAL REVENUE CODE — DECISION OF 
SUPREME COURT 

1. NET OPERATING Loss ADF'csTMENI FoR ExcEss PRoFITs TAXEs 
"PAID OR ACCRUED. ' 

Under Sections 122(a) and 122(d) (6) of the Internal Revenue 
Code of 1980, iu determining the. amount of the net operating loss 
for 1946 to be carried back as a deduction against 1044 income, a 
taxpayer on the accrual basis cannot increase that operating loss 
by the a. mount of excess profits taxes which were paid in 1946 but 
which had accrued in 1045. United States v. Olympic Radio and, 
Tetecision, Inc. (Sup. Ct. Op. 5/28/55) followed. 

Under Sections 122(b) (1) and 122(d) (6) of the Internal Revenue 
Code of 1939, in determining the amount of the net operating loss 
for 1946 to be carried back as a deduction against 1945 income, the 
excess profits tax to be offset against 1044 net income is the amount 
which taxpayer reported on its return where such amount is arrived 
at by proper application of recognized accounting principles on the 
accrual basis, and not the amount ultimately found to be due. 

2. DECISION AFFIRMED IN PART AND REVERSED IN PART. 
Decision of the United States Court of Appeals for the Second 

Circuit, 215 F. 2d 518, aifirmed in part and reversed in part. 

SUPREME CGCRT 0F THE UNITED STATES 

Leuyt Corporation (nota knotcn as Letoyt Manufacturing Corporation), 
petitioner, v. Commissioner of Internal Reoenue 

On writ of certiorari to the United States Court of Appeals for the Second Circuit 

[May 28, 1955] 
OPINION 

Mr. Justice DOUGI, AS delivered the opinion of the Court. 
This case is a companion ease to United, States v. Olympic Radio rt Telecisioni 

Inc, , just decided. The main point in the 2 eases is the same — whether a 
taxpayer on the accrual basis can, in computing its net operating loss for 1 
year, deduct the amount of excess profits taxes which were paid in that year 
but had accrued in an earlier year. 

The years 1044 and 1045 were years of profit for tl. e taxpayer. For the years 
1946 and 1047, the taxpayer incurred net operating losses which were allowed 
by the Commissioner as carryback deductions to the years 1944 and 1945. 
taxpayer sought to augment its net operating loss for 1046 by the amount of 
excess profits taxes which it paid in 1046 on account of its 1945 excess pro fits 
tax liabilitv. The Commissioner disallowed the deduction and the Tax Court 
sustained the Commissioner. 18 T. C. 1"45. The Court of Appeals affirrned 
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215 F. 2d 518. The case is here on a petition for certiorari which we granted 
(648 U. S. S05) to resolve the confiict xvith the Oly»tp(c Radio case. Our views, 
as expressed in the latter case, coincide with those of the Court of Appeals. 
Accordingly, we afiirm that part of the judgment. 

There is present in this case a point not involved in the Olympic Radio case. 
The question is whether the excess profits tax that may be offset against 1044 
net income is the amount of excess profits tax reported for the year in question 
or the atuount ultimately found to be due. The taxpayer claims it is the former; 
the Corumissioner, the latter. 

The question centers on section 122(b) (1) and section 122(d) (6). As we 
have seen in the Olympic Radio case, section 122(b) (1) directs that the net 
operating loss for a given year be carried back to the two preceding taxable 
vears. * And section 122(d) (0) allows as a deduction "the amount of tax 
fmpose&I l&y Subchapter E of Chapter 2 [i. e. , the excess profits tax] paid or 
acc&. tted within the taxable year * e *. " (Italics added. ) 

The tazpayer's net income for 1944, as shown by its return, was $827, 852. 90; 
and, as finally determined, was $5S4, 806. 81. The excess profits tax due according 
to its 1944 return xvas $025, 561. 59. The Commissioner, after allowing as a 
deduction a net operating loss carryback of $104020. 88 arising in 1940, and 
making other adjustments, ultiinately determined the taxpayer's ezcess profits 
taz liability for 1944 to be $280, 540. 88. The Commissioner computed the net 
income for 1044 at $804, 820. 48, that is, $584, 800. 81 minus $280, 540. 88, Since 
the net operating loss of $164, 820. 8S was less than $804, 820. 48. there was no 
loss to be carried back to 1945, as section 122(b) (1) provides "* e * that the 
carryback in the ease of the first preceding taxable year shall be the excess, 
if any, of the amount of such net operating loss over the net income for the 
second preceding taxable year * e *. " 

The tazpayer, however, contends that the excess profits tax "accrued" in 1044 
is the taz shown on its return for that year, pig. , $025, 501. 50. If this larger 
amount is the correct fi, ure, then the deduction allowed against 1044 income 
will be so great as to leave a carryback which can be deducted against 1945 
income. 

The controversy turns on the meaning of the clause in section 122(d) (6) 
which reads, "the amount of tax imposed by Subchapter E of Chapter 2 "' 

accrued within the taxable year " * *. " The Commissioner contends that the 
tax "imposed" is the tax ultimately determined to be due. The argument is 
that the taxpayer having once got back, through credit or refund, the diifer- 
ence between the amount of the tax "accrued" in 1944 and the amount finally 
determined to be due, no double benefit should be inferred. The double benefit, 
it is argued, should certainly be denied when the figure upon which it is based 
has no economic reality. 

But the rule that general equitable considerations do not control the measure 
of deductions or tax benefits cuts both ways. It is as applicable to the Government 
as to the taxpayer. Congress may be strict or lavish in its allowance of deduc- 
tions or tax benefits. The formula it writes may be arbitrary and harsh in 
its applications. But where the benefit claimed by the taxpayer is fairly within 
the statutory language and the construction sought is in harmony with the 
statute as an organic whole, the benefits will not be withheld from the taxpayer 
though they represent an unexpected windfall. See Bnllen v. Wisconsin, 240 
U. S. 625, 680. 

When Congress wrote the word "imposed" into section 122(d) (6), it might 
have used it in one of two different senses — either to identify the tax; or to 
define the amount of the tax that is to be levied and collected. We think 
that Congress used "imposed" in the former sense. 

In the first place, the deduction allowed by section 122(d) (6) is not the tax 
"imposed" by Subchapter E of Chapter 2. It is "the amount of tax imposed by 
Subchapter E of Chapter 2 e * * accrued within the taxable year. " The 
word "imposed" when used in conjunction with "accrued" makes tolerably clear 
that "itnposed" merely identifies or describes the taz that "accrued. " That is 

sSection 122(b) (1) provides: "lf for any taxable year beginning after December 31, 1941, the taxpayer has a net 
operating loss, such net operating loss shall be a net operating loss carryback for each of 
the 2 preceding taxable years, except that the carryback in the case of the 1st preceding 
taxable year shall be the excess, if any, of the amount of such net operating loss over the 
net income for the 2nd precedin" taxable Year computed (A) with the exceptions, additions, 
and limitations provided in subsection (d) (1), (2), (4). and (0), and (B) by determining 
the net operating loss deduction for such 2nd preceding taxable year without regard to such 
net operating loss. " 
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to say, the sentence as a whole indicates that "imposed" is used merely by way 
of reference. It seems clear that Congress had that understanding. 
Senate Finance Committee reported: 

"Section 122 of the Code, relating to computation of the net operating 
loss deductioa allowed by section 23(s) of the Code, is amended so as to 
allow the excess profits tax paid or accrued within taxable years (subject 
to certain rules) as a deduction in computing net operating loss for, and 
net operatin loss carryover and carryback from, such taxable years. " 
S. Rep. No. 1031, 77th Cong. , 2d Sess. , P. 67. And see Ii. R. ReP. Fo. 2333, 
77th Coag. , 2d Sess. , p. 6o. 

That indicates that the test of' deductibility under section 122(d) (6) is 
whether the tax "accrued" within the taxable year. 

Secondly, the general section dealing with deductions, section 23, allows deduc- 
tions for taxes paid or accrued during the taxable year, with certain specified 
exceptions. Section 23(c). Some of the excepted taxes are identified by well- 
known names, e. p. , federal income taxes, estate, inheritance, legacy, succession, 
and gift taxes. See section 23(c) (1) (A), (D). Other taxes excepted are 
identified by reference to the taxes "imposed" by certain provisions of the 
law. Thus section 23(c) (1) (B) excepts "war-profits and excess profits taxes 
imposed by ~ ~ ~ Subchapter E of Chapter 2. " The applicable Treasury 
Regulatioa indicates that the word "imposed" identifies the tax. It provides 
"Subject to the exception stated in this section s ~ " taxes imposed by 
the United States ~ s ~ are deductible from gross income for the year 
in which paid or accrued. " 26 CFR section 39. 23(c) — 1. 

Section 28 is especially relevant here, since the language of section 122(d) (6) 
was taken almost verbatim from section 23. That section as amended by the 
Revenue Act of 1941 had provided that, in computing net income, a deduction for 
taxes "paid or accrued within the taxable vear" should be allowed. 

As respects the excess profits tax, section 23(c) (2) provided: 
"For the purposes of this subsection, in the case of the excess profits tax 

imposed by Subchapter E of Chapter 2— 
"(A) The deduction shall be limited to the tax imposed for the taxable 

year * " ~. " (Italics added. ) 
It would seem that (A) would have limited the section 122(d) (6) adjustment 

to the tax finally paid. But (A) was omitted from section 122(d) (6). The 
word "imposed" as used in the quantitative sense was dropped, while the word 
"imposed" as used to identify the tax was retained. 

Finally, the tax that "accrued" within a given vear is not the tax finally 
determined to be due but the tax before ultimate adjustments are made. That 
is eleruentary in tax law. See Security Flour Iffils Co. v. Commissioner, 321 
U. S. 281, 284 [Ct. D. 1003, C. B. 1944, 526]. It would seem therefore that the 
concept "accrued" embodies the annual accounting principle. If, ia case of 
a taxpayer on an accrual basis, events after the taxable year are tal-ea into 
account, the word "accrued" would be effectively read out of sectioa 122(d) (6) 
or given a varied meanin, contrary to our ruling in the Olympic Radio case. 

It is true that the computations under section 122 are designed to spread 
losses over a 5-year period. But we are concerned with a technical concept 
that is being used as the basis of the formula for that reallocation. We find no 
justification for takin "accrued" as used in section 122(d) (6) to mean one 
thing in the setting of the Olpmpic Radio case and another in this situation. 

Our conclusion is in accord with a line of related decisions. The whole tax 
scheme has been posited on the basis that the duty to pay is without regard to 
the deduction made available by the carryback. See i1lanninp v. Seeley I'abc d 
Bor Co. , 338 U. S. 501, 507 [Ct. D. 1729, C. B. 1950-1 113]. Only recentlV we 
auplied that principle to the excess profits tsx. In United States v. Eoppers Co, 
348 U. S. 254 [Ct. D. 1781, page 435, this Bulletin], we held that these taxes were 
payable in full the year when they were due and that interest was pavable on 
the amounts so due, even though ultimately portions of the taxes were abated 

In short, the amount of tax accrued within the taxable year under section 
122(d) (6) is to be determined in accord with the normal accounting concepts 
relevant to the accrual basis. That amount is not. of course. to be ascertained 
solely by reference to the figure set forth in the taxpayer's return, for that 
figure Inay be erroneously computed on the accrual basis. But when an amount 
is arrived at bv proper application of recognized accounting principles oa the 
accrual basis, the test of section 122(d) (6) has been met. Events and trans- 
actions of later years, irrelevant to a determination of income on the accr«i 
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basis, do not warrant alteration of the figure computed under section 122(d) (6) 
for the year in question. 

Affirmed in part and reversed in part. 
Nr. Justice HAarAN took no part in the consideration or decision of this case. 

SECTION 124A(b). — AMORTIZATION DEDUCTION: ELEC- 
TION OF AMORTIZATION 

REGvLATIGNs 118, SEGTIoN 39. 124A (b)-1: 
Election of amortization. 

Rev. Rul. 55 — 223 

Where an emergency facility, as defined in section 124K(d) of the 
Internal Revenue Code of 1939, consists of two units, the use of 
one of the units, before completion of construction work common 
to both units, on an emergency basis for purposes other than those 
for which the facility was certified does not operate to constitute the 
unit in use a separate emergency facility, 

Advice has been requested whether the use of one uncompleted 
unit of a two-unit emergency facility, as defined in section 124A(d) 
(1) of the Internal Revenue Code of 1030, on an emergency basis 
for purposes other than those for which the facility was certified 
will operate to constitute the unit in use a separate emergency facility. 

The facility covered by the certificate of necessity consists of a 
power house building, two generating units, boiler plant equipment, 
fuel handling equipment, a~nd other equipment essential to tile gen- 
eration of electric powerl by the two units. A substantial portion 
of the construction work is common to both generating units. 

In December 1953, the first generating unit was placed in operation 
on an emergency basis, without all parts and controls thereof being 
completed, to furnish emergency electric power to meet requirements 
resulting from the infiux of imported workers engaged in construc- 
tion of another project and to furnish construction power to the 
project of which this unit was a part; On January 1, 1054, there 
was work uncompleted comnion to both units. The entire facility 
was completed in June 1054. The returns of the taxpayer are filed 
on a calendar year basis. 

Based on the foregoing facts, it is held that the establishment of 
emergency po~er from one of the generating units before completion 
for purposes other than those certified, as stated herein, does not 
operate to constitute that generating unit a separate emergency fa- 
cility completed prior to January 1, 1954, within the meaning of 
section 124A of the Code of 1030. 

SECTION 125 (a) . — AMORTIZABLE BOND PREMIUM: 
GENERAL I'ULE 

REGvLATICNs 118, SEcTICN 89. 125 (a)-1: In Rev. Rul. 55-353 
general. 

There bonds of the type defined in section 125(d) of the Internal 
Revenue Code of 1930, the interest from which is wholly taxable, were 
sold by a taxpayer at a profit and immediately thereafter the same 
kind of bonds were purchased at a premium, the taxpayer may elect, 
with respect to the bonds so purchased, to make an adjustment 
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to the bases of the bonds for the amortizable bond premium. 
The amount of the amortization attributable to the taxable year 
constitutes an allowable deduction from gross income under section 
39. 125(a) — 1 (b) (1) of Regulations 118. 

SECTION 127(a). — WAR LOSSES: CASES IN WHICH 
LOSS DEEMED SUSTAINED, AND TIME DEE&IED 
SUSTAINED 

REGULATIONS 111, SECTION 29. 127 (a) -3: Prop- 
erty in enemy countries and enemy con- 
trolled areas. 

War losses sustained on property within or under the control of a 
country at war with the United States. See Rev. Rul. 55 — 239, below. 

REGLLATIGNs 111, SEOTIoN 29. 127(a) — 4: Invest- Rev. Rul. 55-239 
ments referable to destroyed or seized prop- 
erty. 

(Also Section 29. 127 (a) — 3. ) 
Austrian I. H. A. 7 percent bonds and Dosave Aktien Railroad stock 

held by a taxpayer on December 11, 1941, are properties which are 
considered as having been destroyed or seized on that date (the date 
war with Germany was declared by the United States) within the 
Ineaning of section 127 of the Internal Revenue Code of 1939, relating 
to war losses, and the provisions of that section are applicable in 
respect of such losses, notwithstanding the fact that the securities were 
held on that date in a neutral country in the name of a nominee of the 
true owner. 

SECTION 130. — LIMITATION OX DEDUCTIONS ALLO)V- 
ABLE TO INDIVIDUALS IN CERTAIN CASES 

REGLLATIoxs 118' SEcTIGN 39. 130 — 1: Limitation 
on deductioiis allowable to individuals in 
certain cases. 

Rev. Rul. 55-120 

I&'or the purposes of section 130 of the Internal Revenue Code of 
1939 relating to the linIitation on deductions allowable to individuals 
in certain ca~ses, uranium exploration or Inining ventures are consid- 
ered a separate trade or business from that of oil and gas ventures, if, 
as a fact, it is shown that such ventures are separately conducted and 
are not closely related with each other. Compare Rev. Rul 55-121& 
below. 

REGULATICNS 118, SL'cTIGN 39. 180 — 1: Linlitation 
on deductions allowable to individuals in 
certain cases. 

Rev. Rul. 55-121 

Where several busiuess activities emanate from a single com- 
modity, such as oil and gas or a tract of land, it does not necessarilV 
follow that such activities are one business for the purposes Of 
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section 130 of the InternaI Revenue Code of 1030 relating to the 
limitation on deductions allowable to individuals in certain cases. 
Avhere it is shown that such business activities are separately 
conducted and are not closely interrelated with each other they 
are considered as separate business activities for the purposes of 
section 130 of the Code. 

Advice has been requesteR whether a taxpayer's gross income from 
the oil and gas business and his income from drilling oil and gas wells 
for others (contract drilling), whether from his individual, joint 
venture or partnership operation may, under the following circum- 
stances, be considered as separate businesses for the purposes of sec- 
tion 180 of the Internal Revenue Code of 1989. A. dvice has been re- 
quested whether business a. ctivities emanating from a single parcel of 
land, such as the sale of standing timber, granting of leases for oil and 
gas minerals, operation of producing oil and gas wells and livestock 
and farming operations may be considered as separate business activi- 
ties for the purpose of section 130 of the Code. 

Taxpayer, an oil and gas producer, is a partner in a business en- 
gaged in contract drilling for others. He is also engaged, in his own 
individual capocity, in selling oil and gas. Each organization's op- 
erations is separately conducted. About 75 percent of the taxpayer's 
gross income is from the partnership's contract drilling operations 
for others, approximately 9 percent of which was done for the tax- 
payer individually, and the remainder of his gross income is primarily 
from oil and gas sales made on his own account. 

The provisions of section 180 of the Code apply to a trade or busi- 
ness carried on by an individual. The activity of developing oil and 
gas properties and contract drilling activity are related in the sense 
that they deal with the same commodities — oil and gas. Standing 
alone, this fact does not make dissimilar business activities one "busi- 
ness" for the purpose of section 180 of the Code. Inherentlv, the 
activity of contract drilling is difi'erent from the activity of develop- 
ing oil and gas properties. The first is a service activity in which 
the income from the business usually bears no relation to the min- 
eral production from properties drilled. The second is a mining ac- 
tivity in which the income is directly proportional to mineral 
production. 

The same would be true with respect to other business activities 
emanating from a single source. For example, a taxpayer owns a 
parcel of land and derives income therefrom under a contract for the 
sale of standing timber v. hereby the purchaser cuts and hauls the tim- 
ber. The taxp~ayer also derives income from granting of leases to oil 
and gas minerals on such property as well as from producing oil and 
gas wells v-hich he operates on a portion of the property. In addition 
he receives income from livestock and farming operations which he 
conducts on the property. Each of the operations is separately con- 
ducted and is related only in the sense that all of them emanate from 
the exploitation of a single piece of property belonging to the taxpayer. 

However, the activities of contract drilling and of developing oil 
and gas properties are not so unrelated that they may never be carried 
on so as to constitute one business for the purpose of section 180 of 
the Code. Nor are the sales of. standing timber, granting of leases to 
oil and gas minerals, operation of producing oil ~and gas wells, or live- 
stock and farming operations so unrelated that two or more of such 
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activities may never constitute one business for the purpose of section 
180 of the Code. However, whether such activities constitute one 
or more than one business depends upon whether they are in fact 
operated primarily as a single unit taking into consideration all perti. 
nent factors. The same principles can be applied here as have been 
applied in determining whether losses in certain commodity trans- 
actions were to be considered losses incurred in taxpayer's regular 
trade or business or capital items. See 0. C. M. 17822, C. B. XV — 2, 
151 (1986); E'enneth, 8: Battelle et al. v. Commissioner, 47 B. T. A. 
117, acquiescence, C. B. 1942 — 2, 2; 8tev&art 8i71e Corp. v. Connuis- 
eioner, 9 T. C. 174, acquiescence, C. B. 1948 — 1, 2. 

In the instant case, the partnership activities of drilling oil and 
gas wells for others have no practical relationship to the oil and gas 
production of the taxpayer individually. The same is true with re- 
spect to the activities of selling standing timber, granting mineral 
leases, operation of producing oil and gas wells, and livestock and 
farming all conducted on a, single parcel of land by the same indi- 
vidual, since each activity is separately conducted and not so inter- 
related to any other activity or activities so that it may be determined 
that one or more of such activities constitute one business. 

Accordingly, where business activities emanate from a single com- 
modity, such as oil and gas or a tract of land, it does not necessarily 
follow that such activities are one business for the purposes of section 
180 of the Internal Revenue Code relating to the limitation on de- 
ductions allowable to individuals in certain cases, lVhere it is shown 
that such business activities are separately conducted and are not 
closely interrelated with each other, they are considered as separate 
business activities for the purpose of section 180 of the Code. 

REGULATIGNs 118) SEcTIQN 89. 180 — 1: Limita- 
tion on deductions allowable to individ- 
uals in certain cases. 

Rev. Rul. 55-875 

For the purpose of section 180 of the Internal Revenue Code of 1989, 
relating to the limitation on deductions allowable to individuals in cer- 
tain cases, the short taxable year required to properly e8ect a change in 
accounting period constitutes a, taxable year. In determining the 
excess of deductions over gross income from a business under section 
180 of the Code, for the short taxable year, the actual amount of such 
excess and not any annualized amount shall be taken into account i» 
determining the limitation of $50, 000 described in section 180 (a) of the 
Code. 

SECTION 180A. — E&iIPLOYEE STOCIZ OPTIONS 

REGUI ATIQNs 118, SEGTIQN 89. 180A. -2: Restricted 
stock option. 

Ownership by employee of stock in corporation granting option fo1 
the purpose of applying the tea percent ownership rule. See Rev 
Rul. 55 — 104, page 46. 
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SUPPLEMENT C. — CREDITS AGAINST TAX 

SFCTION 181(a). — TAXES OF FOREIGN COUNTRIES AND 
POSSESSIONS OF UNITED STATES: ALLOWANCE OF 
CREDIT 

REGULATIONs 118i SEOTIQN 89. 181 (a) — 1: Analy- Rev. Rul. 55 — 414 
sis of credit for taxes. 

(Also Section 148; Regulations 118, Section 
89. 148 — 9. ) 

The United States follows the principle that trust income dis- 
tributable to a nonresident alien beneficiary retains in his hands 
the same identity as to source and character as the income possessed 
in the hands of the fiduciary. United States income periodically 
paid to nonresident alien fiduciaries of a Canadian trust for dis- 
tribution to beneficiaries residing in the United States, will be de- 
ductible bv the trust and taxable to the beneficiaries, and each bene- 
ficiary shall be entitled to credit the tax withheld which is allocable 
to the income reportable bv him, against the income ta. x computed 
on his return. 

Advice has been requested whether United States citizens or resident 
beneficiaries would be entitled to credit for their pro rata share of 
United States income tax, withheld at the rate of 15 percent from 
United States interest and dividend income, paid to the trustees of 
a Canadian trust; whether income so received by the United States 
resident or citizen beneficiaries of the Canadian trust, would constitute 
Canadian income for the purpose of computing the allowable credit 
for Canadian taxes; and whether the beneficiaries who are citizens of 
the United States would be entitled to credit for the Canadian income 
tax withheld at the rate of 15 percent from the income distributed to 
them by the trustees. 

The C. nadian authorities hold that under their law such income 
loses its identity as income from United States sources and require 
that tax be withheld therefrom when distributed by the trustees to 
the beneficiaries in this country; whereas if the situation were re- 
versed, the United States would follow the principle that, trust income 
distributable to a nonresident alien beneficiary retains in his hancls 
the same identity as to source and character as the income possessed 
in the hands of the fiduciary. See I. T. 8495, C. B. 1941 — 2, 195. 
Thus, a citizen or resident of Canada deriving dividend or interest 
income from sources within Canada through a trust in the United 
States would not be subjected to United States income tax on such 
income. 

Under the provisions of section 89. 148 — 9(b) of Regulations 118, 
tax withheld at the source upon fixed or determinable annual or period- 
ical income paid to nonresident alien fiduciaries is deemed to have been 
paid by the persons ultimately liable for the tax upon such income. 

Accordingly, it is held that income from United States sources 
which is paid to the trustees of a Canadian trust, who in turn distribute 
the income currently to beneficiaries residing in the United States, 
does not lose its character but will be cleductible by the trust and tax- 
able to the beneficiarie. Eacli beneficiary is entitled to credit tlie 
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portion of United States tax withheld which is allocable to the income 
reportable by' him. Such income for the purpose of computing the 
allowable credit, for Canadian taxes, constitutes income from United 
States sources rather than Canadian sources. The actual amount of. 
tax paid to Canada by beneficiaries who are United States residents 
Inay be claimed as a credit under section 131(a) of. the Internal Reve- 
nue Code of 1030, subject to the limitations of Code section 131(b). 
If the entire income received by a beneficiary consists of dividends and 
interest from United States sources which has passed through the 
hands of a Canadian trustee, the beneficiary will not be entitled to 
credit the Canadian tax on such income against his United States tax, 
since the numerator of the limiting fraction (which consists of income 
from within Canada) would be zero. 

REGULATIoNs 118, SEGTIoN 89. 131(a)-1: Anal- 
ysis of credit for taxes. 

The Government of Saudi Arabia by Royal Decree No. 17/2/28/ 
3821, dated November 4, 1050, imposed a general income tax on incomes 
of individuals and corporations and applies to all persons except those 
specifically exempted. By Royal Decree No. 17/2/28/7634, dated 
December 27, 1050, the Government of Saudi Arabia imposed an 
additional tax on every company registered or required to be registered 
in accordance with the Decree for the Registration of Companies and 
engaged in the production of petroleum or other hydrocarbons in the 

kingdom of Saudi Arabia. Beld, both the general income tax and 
the additional tax imposed under the foregoiiig Decrees come within 
the United States concept of an income tax and are allowable as a 
credit against United States income tax under the provisions of sec- 
tion 131(a) of the Internal Revenue Code of 1039, subject to the limi- 
tations of section 131(b) of t!Ie Code. 

REGULATIQNs 118, SEGTIGN 39. 181 (a) — 2: Countries Rev. Rul. 55-16 
which do or do not satisfy tlie similar credit 
requirement. 

The United Kingdom satisfies the similar credit requirement of 
section 131(a) (3) of the Internal Revenue Code of 1039 with respect 
to taxes paid or accrued during the taxable year to the United King- 
dom. Accordingly, a British national residing in the United States 
is entitled to a credit against his United States income tax, subject to 
the limitations provided in section 131(b) of the Code, for income 
taxes paid to the United Kingdom provided he does not elect to use 
the optional stands, rd deduction in computing his United States tax 
liability. 
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SECTION 181(h). — TAXES OF FOREIGN COUNTRIES AND 
POSSESSIONS OF UNITED STATES: CREDIT FOR 
TAXES IN LIEU OF INCOME, ETC. , TA. XES 

REGULATIGNs 118, SEOTIGN 89. 181 (h) — 1: Meaning 
of terms. 

The Ryukyu Islands, which include Okinawa, are a foreign country. 
See Rev. Rul. 55 — 6, page 409. 

SUPPLEMENT D. — RETURNS AND PAYMENT OF TAX 

SECTION 141. — CONSOLIDATED RETURNS 

Rev. Rul. 55-80 REGULATIGNS 129, SEOTIoN 24. 14: Accounting 
period of an aKliated group. 

(Also Section 24. 82; Section 47, Regulations 
118, Section 89. 47 — 2. ) 

Vi'here a parent corporation has been granted permission to change 
its accounting period from a fiscal to a ca~lendar year basis to conform 
with that of its subsidiaries, the requirements of section 24. 14(a) of 
Regulations 129 are considered to have been met. A consolidated 
return, including the income of the common parent and of the sub- 
sidiaries (computed as provided in section 24. 82 of Regulations 129), 
is permitted to be filed for the short period. Each subsidiary is re- 
quired to file a separate return for the period prior to the start of the 
short accounting period of the parent corporation. The consolidated 
net income is required to be annualized in accordance with the provi- 
sions of section 47(c) of the Internal Revenue Code of 1989. 

SECTION 148. — %'ITHHOLDING OF TAX AT SOURCE 

REGULATIONs 118, SEcTIGN 89. 148 — 1: 9 ithholding 
tax at source. 

Release of excess tax withheld, and exemption from, or reduction 
in rate of, withholdin~ of tax at source in the case of residents of the 
Federal Republic of germany, as afFected by the income tax conven- 
tion between the United States and the Federal Republic of Germany. 
See T. D. 6122, page 641. 

REGULATIONS 118, SEOTIoN 89. 148 — 2: Fixed or 
determinable annual or periodical income. 

Payments for the right to use manufacturing "know-how. " See 
Rev. Ruh 55 — 17, page 888. 

REGULATIGNs 118, SEGTIQN 89. 148 — 8: Exemption 
froIn withhoiding. 

Letters of notification of exemption from withholding tax filed by 
nonresident aliens pursuant to a tax convention. See Rev. Rul. 55 — 106, 
page 102. 
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REGULATIoNs 118, SEGTIQN 89. 148 — 9: Return of 
income from which tax was withheld. 

Income paid periodically to a nonresident alien fiduciary for dis- 
tribution to resident beneficiaries. See Rev. Rul. 55 — 414, page 885. 

SECTION 144. — PAYMENT OF CORPORATION INCOME 
TAX AT SOURCE' 

Rev. Rul. 55-17 REOULATIONs 118, SEOTIoN 89. 144 — 1: With- 
holding in the case of nonresident for- 
elgil coI'pol'atioiis. 

(Also Section. 143, Section 39. 148 — 2; Sec- 
tion 119, Section 80. 119(a) — 4. 

That portion of paiments made bv a domestic corporation to a 
nonresident foreign corporation, pur uant to a contract which pro- 
vides for the ri'"ht to use manufacturing "lrnow-how" and personal 
services performed outside the United States in connection with the 
instruction of it. s employees with respect to such "know-how, " which 
is applicable to the right to use the "know-how" is in the nature of 
royalty income and subject to withholding of tax at source under 
section 144 of the Internal Revenue Code of 1939. The portion of 
such pavments applicable to the personal services is not income from 
sources within the United States and not subject to withholding of 
tax at source. 

Advice has been requested whether payments made by a domestic 
corporation to a nonresident foreign corporation, for the use of tech- 
nical knowledge and methods and instruction of its employees in cer- 
tain techniques in connection with the production of certain chemicals, 
constitutes income from sources within the United States subject to 
withholding of tax at source under section 144 of the Interiial Revenue 
Code of 1939. 

In the instant case a nonresident foreign corporation, not engaged 
in trade or business within the United States, possessed certain tech- 
niques and niethods, coninionly referred to as "know-how, " for the 
recovery and purification of certain cheniicals, which a domestic cor- 
poration wished to apply to commercial production in the United 
States. A contract was entered into which licensed the domestic cor- 
poration to use the technical "knoiv-how" and processes of the foreign 
corporation for a specified period of time. The foreign corporation 
would also provide instruction in certain techniques to the employees 
of the doniestic corporation. The contract provided, among other 
things, that the domestic corporation would pay a specified amount 
upon execution of the contract; and, after conimenceinent of produc- 
tion, quarterly installnients at a rate based on. production would be 
paid for the use of certain processes until a specified ainount had been 
reached. Additional amounts ivould be paid for services of chemical 
engineers and similar experts in the country in which the foreign 
corporation is located. 

Section 144 of the Code, relating to payment of corporation incoine 
tax at tile source, provides in part, as folloivs: 

In the case of foreign corporations subject to taxation under this chapt« 
t chapter 1 of the Code] not engaged in trade or business within the United States~ 
there shall be deducted and withheld at the source in ihe same manner and 



[Regs. 118 f 39. 102-1. 

upon the same items of income as is provided in section 143 a tax equal to 30 per 
centum thereof. i i e 

Section 89. 143-2 of Regulations 118 provides that only fixed or de- 
terminable annual or periodical income is subject to withholding. 
The Internal Revenue Code specifically includes in such income, irr- 
terest, dividends, rent, salaries, wages, premiums, annuities, compen- 
sations, remuner~ations, and emoluments. But other kinds of income 
are included, as, for instance, royalties. 

The essence of the contract is the making available to the domestic 
corporation the technical knowledge, methods, experience, that is, the 
"know-how" of the foreign corporation. lVhile manufacturing 
"know-how" is of a nonpatentable nature, it is something that its 
possessor can grant to another for a consideration. The right to use 
such "know-how" is not materially different from tile rio'ht to use 
trade-marks, secret processes and formulae, and, if the right thereto 
is granted as part of a licensing agreement, it becomes, in effect, an 
integral part of the bundle of rights acquired under such agreement. 

The payments made under the contract are applicable both to the 
specific rights therein granted, that is, the right to use the "know- 
how, " and to services performed abroad in instructing and training 
the employees or technicians of the domestic corporation. Such pay- 
ments should therefore be allocated between the license to use tlie 
"know-how" and the personal services. Since the personal services 
have only nominal value apart from the license to use such "know- 
how, " all but a nominal sum should be allocated to the license. 

In view of the above, it is held that the portion of such payments 
applicable to the rights granted under the contract is in the nature of 
rovalty income, that is, fixed or determinable annual or periodical 
income from sources within the United States and subject to with- 
holding of tax at source under section 144 of the Code. The portion 
of such payments applicable to the services performed abroad is not 
income from sources within the United States and therefore not 
subject to withholding of tax at source. 

BEGUIATIONs 118, SzcrroN 89. 144 — 1: 9'ith- 
holding in the case of nonresident for- 
eign corporations. 

Release of excess tax withheld, and exemption from, or reduction in 
rate of, withholding of tax at source in the case of German companies, 
as a6'ected by the income tax convention between the United States 
and the Federal Republic of Germany. See T. D. 6129, page 641. 

SUPPLEMENT E. — ESTATES AND TRUSTS 

SECTION 162. — NET INCOME 

IlEGULATIONs 118, SEUTIoN oo9. 162 — 1: Income of Rev. Rul. 55-68 
estates and trusts. 

Where the lifetime income beneficiary of a testamentary trust from 
time to time gives his written consent, pursuant to the terms of the will, 
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to pay a certain portion of the trust income to another individual, the 
amounts so paid will be taxable as income to the beneficiary inasmuch 
as he, in pomt of substance, has parted with no substantial interest in 
property other than the specified payments of income. See IIarrk on 
v. Sarah II. Schagner, 312 U. S. 570, Ct. D. 1503, C. B. 1941-1, 321. 
However, in the case of an irrevocable assignment, valid under local 
law, of trust inconie for a period of not less than 10 years, such income 
will be taxable to the assignee, provided the facts are not such as would 
subject the lifetiine income beneficiary (the assignor) to the tax on the 
income under the principles of section 39. 22 (a)-21 of Regulations 118, 
section 167 of the Internal Revenue Code of 1930, Edk ard B. Douglas' 

v. IVillcuts, 206 U. S. 1, Ct. D. 1041, C. B. XIV-2, 250 (1936), or I. T. 
4007, C. B. 1950 — 1, 11. In such a case the position of the assignor is 

analogous to that oif the grantor of a trust. Under such circumstances 
because of the period and character of the assignment, the lifetime in- 
coine beneficiary will be considered to have made a disposition of a 
substantial interest in the trust property. See Edhoard T. 8/air v. 
Co mmz'ssioner, 300 U. S. 5, Ct. D. 1205, C. B, 1937 — 1, 175, 

REGlJLATioÃs 118, SrcTloN 39. 162-1: Income of Rev Rul. 55-02 
estates and trusts. 

The terms of a will provide for a trust of the residue of the estate, 
the income to be paid to the testator's wife and daughter during their 
lives in the discretion of the trustees. However, the trustees have the 
power at any tiine to terminate the trust and pay over and deliver the 
whole of' the income from or corpus of the trust estate within 5 years to 
certain designated charitable organizations in such proportion as the 
trustees in their uncontrolled judgment and discretion. may determine. 
IIeld, that a, doiiation to charity out of the gross income of the trust 
prior to a decision of the trustees to terminate the trust would not be 

pursuant to the terms of the will creating the trust. Accordingly, the 
trust estate would not be entitled to the charitable cleduction authorized 

by section 162(a) of the Internal Revenue Code of 1030. 

RrcvL&Tioxs 118, SEcrlox 30. 162 — 1: Income of Rev. Rul. 55 — 122 
estates and trusts. 

AVhere gifts of income to charity are not specificall provided 
for in a settlement agreement resulting from the contest of a will, 
any money received by charity will not be allowable as s charitable 
rleduction under section 162(a) of the Internal Revenue Code of 
1%0. 

Advice has been requested whether any amounts paid to certain 
charitable organizations pursuant to a settlement agreement resulting 
from the contest of a will would be allowable as a charitable deduction 
authorized by section 162(a) of the Internal Revenue Code of 1030 

In the instant case the decedent left two wills. The first will cre- 

ated a trust of the residuary estate for the benefit of a son for life with 

remainder interest of two-thirds to charity and one-third to gra»d- 

children; the second left, the bulk of the estate to certain persons ot"« 
than the legatees named in the hrst wilL From an order of the pi'o 
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bate court admitting the second will to probate. , several appeals were 
filed by the charities wliich contested the latter will relying on the hrst 
will, and by the heirs who contested both wills, claiming the clecede»t 
died intestate. Before judgments were rendeied in these suits, a set- 
tlement agreeinent was reached whereby the second ivill would sta»cl 
admitted to probate and would be adininistered as written in all re- 
spects, with the exception of the residue. RVith respect to the residue, 
the settlement agreement provides that all of the residue of the clc- 
cedent's estate sliall include the net income of the estate and shall be 
divided, paid over and distributed by the executor amon~ the pariies 
to the agreement. Pursuant to the agreement, certain ciaritable or- 
ganizations received substantial amouiits in settlemeut of their claiins. 

The status of charitics contesting tlie probated ivill was that of 
legatees under the prior will which they profi'ered as the decedent's 
last will. Sucli status connnanded the settlemc»t agreement. and was 
recognized by it. See Rev. Rul. 145, C. B. 1053-2, 2i 3. Accordin ~ly, 
it is concluded that the settlement, agreenient takes the place of the 
will for the purpose of. determining the deduction alloivable unclcr 
section 162(a) of the Internal Revenue Code of 1030. 

However, since the settlement agreeuicnt merely provides tliat the 
residue of the estate shall include net inconie and does iiot specifically 
provide for gifts of income to charity, it, is held that the cliarities are 
pecuniary legatees and any money received by them woulcl not, be 
allowable as a charitable deduction under section 162(a) of the 1030 
Code because it, was not received in satisfaction of a claim for income. 
Compare Estate of Pi, alph E. IEuesman v. Comm& sioucr, 198 Fed. (2cl) 
133. 

Rev. Rul. 55 — 150 REoril, ~Txoivs 118, SEcriox 39. 162-1: Income 
of estates and trusts. 

(Also Section 44; Regulations 118, Section 
39. 44-5. ) 

A long-term capital gain was realized on the sale of property form- 
ing part of an inter vivos trust. The proceeds of the sale consisted 
of cash and installment obligations. The capital gain was reported 
on the installment basis on the fiduciary income tax return. At the 
termination of the trust the corpus and unpaid installment obliga- 
tions were transferred to the beneficiary of the trust. Held, tlie distri- 
bution of the installment obligations to the beneficiary during the t;ix- 
able year of the trust efi'ected a "disposition" of such obliga~tions a»d 
resulted in accelerating the capital gains tax thereon to the trust. 
Section 44(d) of the Internal Revenue Code of 1039. Capital gains 
on unpaid installment obligations distributed to a beneficiary at tlie 
termination of a trust are deductible by the trust and taxable to tlie 
beneficiary in the taxable year of distribution at the capital gains &. ate. 
See I. T. 2589, C. B. X-2, 156 (1931); 6. C. M. 24702, C. B. 1045, 
241; Rev. Rul. 24, C. B. 1953-1, 263; and Carlisle v. Comnuss~'oner, 165~ 

Fed. (2d) 645. The gain is the diflerence between the basis of the 
obligation and the fair market value of the obligation at the time of 
distribution. The basis of the obligation is tlie excess of the face value 
of the obligation over au aniount c&lual to tlie i»conic which ivould be 

364050' — 66 — 26 
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returnable were the obligation satisfied in full. See example 2, section 
89. 44-5 of Regulations 118. 

REGULATIONS 118, SEOTION 89. 162 — 1: Income of 
estates and trusts. 

Payments made out of a fund which has been set aside out of the 
net income of an irrevocable trust. See Rev. Rul. 55 — 286, page 75. 

SECTION 165. — EMPLOYEES' TRUSTS 

REGULATIQNs 118, SEOTION 89. 165-1: Employees' Rev. Rul. 55-81 
trusts. 

A pension plan of an employer will not fail to meet the require- 
ments of section 105(a) of the Internal Revenue Code of 1939 merely 
because it covers only the employer's one emplovee. 

Advice has been requested whether a pension plan of an employer 
for the benefit of his employees will meet the requirements of section 
165(a) of the Internal Revenue Code of 1939 if it covers only the 
employer's one employee. 

An employer provides a pension plan for the benefit of his employees 
at a time when he has but one employee. The pension plan otherwise 
meets all the requirements of section 165 (a) of the Code and the one 
employee is covered by the plan. Provision for the coverage of addi- 
tional employees is made in the plan when, and if, they are later 
employed. 

Section 165(a) of the Code refers to a plan of an employer for the 
exclusive benefit of his employees. Other references in the Code and 
Regulations 118 perta, ining thereto, concerning employees' trusts, 
are with regard to "employ~ees. " This is not considered significant. 
To attribute such significance to that section of the Code, so as to 
preclude the establishment by an employer of a plan for his one 
employee, would be placing a strained interpretation upon tliose parts 
of section 165(a) which refer to "employees. " 

It should be observed, however, that section 89. 165 — 1(a) (4) of 
Regulations 118 provides in part that if a plan is so designed as to 
amount to a subterfuge for the distribution of profits to shareholders, 
even if other employees who are not shareholders are included under 
the plan, it will not qualify as a plan for the exclusive benefit of 
employees. All of the surrounding and attendant circumstances and 
the details of the plan will be indicative of ivhether it is a bona fide 
stock bonus, pension, or profit-sharing plan for tile exclusive benefit 
of employees in general. The law is concerned not so much with the 
form of any plan as it is with its effects in operation. If, therefore, a 
plan covering only one employee at a particular time is not designed, 
or is not operated, as a means of siphoning profits to a shareholder- 
employee, or other~wise limiting participation to an employee within 
the enumerations with respect to which discrimination is prohibited& 
it may satisfy the requirement that it be for the exclusive benefit of 
eniployees in general. 
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Accordingly, it is held that vvhere a pension plan meets all other 
requirements of section 165 (a) of the Code, the mere fact that it covers, 
at a particular time, only the employer's one employee will not, for 
that, reason alone, cause the plan to fail of qualification under that 
section. 

REGVLATIoxs 118, SEcTIov 80. 165-1: Kmmployees' 
trusts in general. 

Variations in clistribution of benefits upon termination of pension 
plan meeting the requirements of section 165 (a, ) of the Internal Reve- 
nue Code of 1080. See Rcv. Rul. 55 — 60, pagi'e o7. 

REGELATlois 118, SEcTcov 80. 165 — 2: Impossibil- Rev. Rul. 55 — 207 
ity of cliversion under the trust instrument. 

An emplovee's rights under a pension or prout-sharin plan meet- 
ing the requirements of section 1651a) of ihe Internal Revenue Code 
of 1939 are matters covered by the terms of the plan and/or trust 
agreement and the provisions of local law. The enforceinent of 
such rights is not a responsibility of, nor iviihin the . jurisdiction of, 
the Internal Revenue Service. The jurisdiction of the Internal 
Revenue Service with respect to pension, etc. , plans is limited to 
determinations whether the plans meet the applicable requirements 
of the Internal Revenue Code, whether amounts claimed as deduc- 
tions from gross income for contrikiutions or payments to or under 
such plans are allowable, and as to the tax effect upon employees 
of such contributions to, and the distributions by or pursuant to, 
such plans or trusts. 

Advice has been requested concerning the employee's rights under 
a pension plan, meeting the requirements of section 165(a) of the 
internal Revenue Code of 1%0, and the assistance that, ulay be ulacle 
available from the Internal Revenue Service iu the enforcement of 
such employee's rights. 

An employee participant in a pension plan, fuucled through a trust 
with a uational bank as trustee, separated from the, service of his 
employer and, under the provisions of the plan whereby ei cry em- 
ployee with 4 years of service who terminates his services prior to 
age 65 is entitled to a prescribed perceutage of the eulployer's con- 
tributions on his behalf, was vested with a certain defiliite interest 
in the trust fuud. It is claimed, hoivever, that the employer, being. 
unable to control the funds of the trust, demauclecl that the euiploj ee 
sign over to the employer the funds coutribut. ed by the eulployer 
because of. the employee's separatiou frolu service. 

An employee's rights uncler a pension, etc, , plan are matters covered 
by the terms of the plan ancl/or trust agreeiuent and the provisions 
of local law in regard thereto. The enforcement of such rights is 
neither a responsibility of, nor in any respect within the jcirisdictiou 
of, the Internal Revenue Service. 

The jurisdiction of the Service v, ith respect to pension, etc. , plans 
is limited to deternunations whether the plans uteet the applicable 
requirements of the Code, ivhether amounts claimed as deductious 
from gross income for contributions or payments to or under such 
plans are allowable, and as to the tax ejfect upon. ciuployces of suc(x 
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contributions to, and the distributions by or pursuant to, such plans 
or trusts. In making such determinations, consideration must be 
given to the actual operation of the plan, and in a case such as this 
it would of course be necessary to treat any assignment by the em- 
ployee to the employer of the employee's vested interest in the trust 
fund as a reversion to the employer which is prohibited by section 
165(a) (2) of the Code. 

REGULATIoÃs 118. SFOTIGN 89. 165 — 4: Discrimi- 
nation as to contributions or benefits. 

Qualification of a pension or profit-sharing plan upon discontinu- 
ance of contributions. Sec Rev. Rul. 55 — 186, page 89. 

REGvLATIQNs 118, SEGTIGN 89. 165 — 6: Taxability Rev, Rul. 55-298 
of beneficiary under a trust which meets the 
requirements of section 165 (a). 

(Also Section 22(b); Regulations 118, Section 
69. 22 (b) (2) — 2. ) 

An emplovee-participant in a profit-sharing plan and trust, held 
to meet the requirements of section 165(a) of the Internal Revenue 
Code of 1939, will not be in receipt of gross income when annuity con- 
tracts (as distinguished from contracts containing an element of life 
insurance) are purchased in his behalf regardless of whether the 
emplovee has a vested interest at the time of purchase or the trustee 
has but limited control over the annuities. Such employee will be 
in receipt of taxable income when the contracts are surrendered. 

Also, where, by reason of the termination of his service, a partici- 
pant receives his "total distributions payable, " which include his 
annuity contract, and surrenders his contract for its cash value dur- 
ing his taxable year in which the distribution is received, the "long 
term capital gain treatment" will be accorded such total distribution. 

However, "long term capital gain treatment" may not be accorded 
the proceeds of the contract where the terminating employee defers 
the surrender of the annuity contract until a taxable year subsequent 
to the vear of its distribution. 

The above-stated principles are equally applicable to the bene- 
ficiary of a deceased employee, where the distribution has been made 
by reason of termination of services (i. e. his death while in the 
service of his emplover). 

Advice is requested (1) whether an employee is in receipt of gross 
income as a result of the purchase for him of an annuity contract (as 
distinguished from a contract containing an element of life insurance) 
by the trustees under a profit-sharing plan which meets the require- 
ments of section 165 (a) of the Internal Revenue Code of 1989, where 
the employee's rights under the contract are fully vested at the time 
of the purchase; (2) whether the "long term capital gain treatment" 
provided in section 165 (b) of the Code is accorded where the contract 
is distributed to the employee (or his beneficiary) by reason of the 
termination of his services and, in a year subsequent to that in which 
such distribution is made, the contract is surrendered for its cash 
value; (8) whether such "long term capital gain treatment" is ac- 

corded if the contract is surrendered for its cash value in the year in 
which distributed to him (or his beneficiary); and (4) whether the 
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phrase "within one taxable year" contained in section 165(b) of the 
Code implies that the total distributions payable from a trust exempt 
under section 165(a) of the Cocle must be made in the year in which 
the employee's services are ternunated in order to obtain the "long term 
capital gain treatment. " 

The p~rofit-sharing plan of the. 1I company has been held to meet the 
requirements of section 16o(a) of the Code. Contributions to the 
trust by the employer are allocated among the participants in accord- 
ance with a nondiscriminatory formula aud are used to pay premiums 
under a group annuity coutract of the money purchase type, whereby 
paid-up deferred annuities are purchased for covered employees each 
year the company makes a contribution to the trust. The rights of 
each of the participants to the benefits provided for him under the 
contract are fully vested at the time of purchase (premium payment), 
except the right to surrender for. cash in the event of termination of 
services within 10 years prior to normal retirement date, If termi- 
nation of service occurs nxore than 10 years prior to normal retirement 
date, the paid-up deferred annuities provided for his benefit will be 
transferred to the participant, who may surrender. them at any time for 
the cash surreuder value thereof. The trustee has no power to cancel 
or surrender annuities once they are purchased, except he may sur- 
render a, participant's annuities for cash upon the participant's termi- 
nation of service other than by retirement or death. 

Section 89. 165 — 6(a) (P. ) of Regulations 118 provides that, if a trust 
exempt under section 165(a, ) of the Code purchases an annuity con- 
tract for an employee and distributes it to the employee in a year for 
which the trust is exempt, the contract coutaining a cash surrender 
value which may be available to the employee by surrendering the 
contract, such cash surrender value will not be considered income to 
the employee unless aud until the contract is surrendered. 

Section 165(b) of the Code provides that it a trust exempt under 
section 165(a, ) of the Code pays to a distributee withiu one taxabl. . 
year of the distributee the total distributions payable with respect to 
the employee, on account of the employee's separation from the serv- 
ice, the amount of such distribution, to the extent it exceeds the 
amounts contributed by the employee, shall be considered a gain from 
the sale or exchange of a capital asset held for more than 6 mouths. 

Accordingly, where a trust, exempt uncler the provisions of section 
N5(a) of the Code, purchases an annuity contract (as distinguished. 
from a contract contaiuiug an element of life insurance) for a par- 
ticipating employee, such employee is not iu receipt of gross income 
by reason of such purchase, even though the employee has a vested. 
interest in the contract at the time of. purchase or the trustee has a 
limited control over the contract. Xeither is the employee (or his 
beneficiary) in receipt of gross income in the taxable year in which 
such contract is distributed to him, by reason of such distribution, but 
is taxable when the contract is sun endered. 

Since section 165(b) of the Code provides that the amounts dis- 
tributed or made available to any distributee of a trust exempt under 
section 165 (a) of the Code shall be taxable to him in the year in which 
so distributed or made available, and since the "long term capital 
gain treatment" is accorded only where the "total distributions pay- 
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able" are paid in one year by reason of the employee's separation from 
the service, such "long term capital gain treatmen4n is not applicable 
to a year subsequent to the year of distribution of the contract. 
Furtherlnore, the proceeds of the annuity contract surrendered in a 
year subsequent to its distribution by the trust are not paid "on account 
of the employee's separation from the service. " 

Where (1) the "total distributions payable, " with respect to an 
employee participating in a trust exempt under section 165(a) of the 
Code, are distributed to a distributee (employee or his beneficiary) 
on account of the employee's separation from the service, (2) such 
"distributions payable" are in the form of an annuity contract, and 
(8) the distributee surrenders the annuity contract for its cash value 
during the taxable year in which the contract is distributed to him, 
then the deferment of taxation permitted by section 39. 165 — 6(a) (2) 
of Regulations 118, is not applicable, but the distribution, represented 
by the proceeds of the annuity contract, is treated as a long telm 
capital gain, since surrender of the contract during the year of its 
receipt from the trust has the same efi'ect as a distribution by the trust 
in the form of. cash. 

REGULATIQNs 118) SEGTIQN 89. 165 — 6: Taxability Rev. Rul. 55 — 354 
of beneficiary under a trust which meets the 
requirements of section 165 (a). 

A method of determining net unrealized appreciation, under sec- 
tion 165(b) of the Internal Revenue Code of 1939, on stock of a 
corporation which is distributed under an employees' savings plan, 
held to meet the requirements of section 16o (a) of the Code, wherein 
the amounts of increase or decrease in the value of a participant's 
account at the time of conversion from one optional investment 
method to another are included in the total amount credited to the 
participant, is held to correctly rellect such "net unrealized appre- 
ciation" and the cost or other basis to the trust of the stock dis- 
tributed, within the meaning of subparagraph (e) of section 
39. 165 — 6(b) (2) (ii) of Regulations 118. 

Advice has been requested with regard. to the method of determining 
the "net unrealized. appreciation" within the meaning of that term 
as used in section 165 (b) of the Internal Revenue Code of 1939, where 
common stock of the employer corporation is distributed to a par- 
ticipant under a profit-sharing plan designated as "an employees' 
savings plan" sponsored by the employer. 

Under the provisions of an employees' saving plan, held to meet 
the requirements of section 165(a) of the Code as a qualified profit- 
sharing plan, each eligible employee is entitled to allot not more than 
5 percent of his salary to be paid into the trust. For each participant 
the employer contributes an amount equal to 50 percent of the em- 

ployee's allotment. Subject to certain limitations the sum of the 
employee's allotment and the employer's contribution is invested by 
the trustee, in accordance ivith the participant's direction in one or 
more of the following investment options, provided that if more than 
one option shall be designated, the total of a participant's allotments 
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and employer contributions shall be allocated in multiples of 10 percent 
but not less than 30 percent in any one option: 

Option A. . — An unsegregated fund invested solely in common 
stock of the employer held in the name of the trustee. 

Option H. — An unsegregated fund invested in a diversified port- 
folio of stocks and other securities selected by and held in the 
name of the trustee. 

Option C. — An unsegregated fund invested in United States Gov- 
ernment securities selected by and held in the name of the 
ti'iistee. 

Option D. — United States Savings Honds, Series E, registered 
in the name of the participant abend held by the trustee. 

A participant may change his investnient direction on any plan 
alliiivel'sal'y date 01' coliciil'1'elitly witli a, colivel"sloll of investmellt. A. 
participant has the riglit once in each plan year to convert all or a 
speci[led part of tile funds in his account under any investment option 
or options to an investment in one or. more of the other investment 
options. In efFecting a conversion, the value of the converted part of a 
participant's account is converted into cash. Normally such con- 
versions will be efFected without sale of any securities, but in an un- 
usual situation. sale of securities might be necessary. The amount of 
casli is determined by multiplying the number of units credited to hIs 
account in the fund being converted by the value of each unit on the 
monthly value determination date following the date the trustee is 
advised. The number of units of the fund into which the investment 
is converted which are acquirec[ depends upon the value of such units 
on the value determination date. 

Tlie value deterniination date is tile last day of each calendar 
month on which business is transacted on the iXew York Stock Ex- 
change. The total value of all the stock in the fund on that date in- 
cluding shares purchased with dividends, plus the amount of any 
uninvested cash, is divided by the total number of units theretofore 
credited to all participants. Each participant is credited with the 
number of units which his allotment and company contributions 
during that month will purchase on the basis of such unit value. 

Section 165(b) of the Code relates to tile taxability of the bene- 
Bciary in regard to amounts distributed by a trust meeting the re- 
quirements of section 165(a) of the Code anti provides in part that 

~ ~ * if the total distributions pavable with respect to any employee are paid 
to the distributee within oue taxable year of the distributee on account of the 
employee's separation from the service, the amount ot' such distribution to the 
extent exceeding the amounts coutributed br the etuployee, shall be considered a 
gain from the sale or exchange of a capital asset held for more than 6 months. 
Where such total distributions include securities of the employer corporation, 
there shall be excluded from such excess tlie net unrealized appreciation at- 
tributable to that part of the total distributions which consists of the securities 
of the employer corporation so distributed. The amount of such net unrealized 
appreciation and tlie resultiug adjust&nent to basis of the securities of the e&u- 

ployer corporation so distributed shall be determined in accordance v& ith regula- 
tions which shall be prescribed by the Secretary. ~ * ~ In no event shall the 
amount actually distributed or made available to any distributee include net 
unrealized appreciation in securities of the employer corporatiou attributable to 
the amount contributed by the employee. Such net unrealized appreciatiou and 
the resulting adjustn&ents to basis of such securities shall also be determined in 
accordance with regulations which shall be prescribed by the Secretarr. 
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Under Regulations 118, subsection (b) (2) of section 89. 165-6 pro- 
vides that in determining the net unrealized appreciation in securities 
of the employer corporation distributed by the trust, reference will be 
made to the cost or other basis to the trust of such securities and to 
the market value of such securities at the time of distribution. In a 
distribution consisting in part of securities which have appreciated in 
value and in part of securities which have depreciated in value, the 
net unrealized appreciation shall be the net increase in value of all 
of the securities included in the distribution. Two or more distribu- 
tions made by a trust to a distributee in a single taxable year of the 
distributee are treated as a single distribution. 

Determination of the cost or other basis is made by whichever of the 
following rules is applicable: 

(a) In the case of purchases earmarked for the account of a par- 
ticular employee so that the cost or other basis is refiected in the 
employee's account, such cost or other basis is used. 

(b) Where the trust allocates among the accounts of partici- 
pating employees, at the close of each taxable year or other speci- 
fied period, all securities acquired by the trust during the year 
(exclusive of securities unallocated under a plan providing for 
allocation in whole shares only) the cost or other basis sha~ll be 
the average cost or other basis of all securities of the same type 
which were purchased or otherwise acquired by the trust during 
such allocation period. . For determining the average cost in a 
subsequent allocation, the actual cost of s~ecurities unallocated at 
the close of a prior allocation period shall be the average cost or 
other basis of securities of the same type allocated as of the close 
of such prior allocation period. 

(c) In a case where neither (a, ) nor (b) is applicable, if the 
trust fund or a specified portion thereof, is invested exclusively in 
one particular type of security of the employer corporation, and 
if during the period the distributee participated in the plan none 
of such securities has been sold except for the purpose of paying 
benefits under the trust or to enable the trustee to obtain funds 
v ith which to exercise rights which have accrued. to the trust, the 
cost or other basis to the trust of all securities distributed to such 
distributee shall be the total amount credited to the account of 
such distributee (or such portion thereof as was available for 
investment in such securities) reduced by the amount available 
for investment but uninvested on the date of distribution. If at 
the time of distribution to a particular distributee a portion of 
the amount credited to his account is forfeited, appropriate ad- 
justment shall be made with respect thereto in determining the 
cost or other basis to the trust of the securities distributed. 

(d) In all other cases, the average cost (or other basis) to the 
trust is used. 

Under the instant plan, no stock is earmarked for the account of 
a particular employee at the time of purchase by, or contribution to, 
the trust. The trust does not allocate the stock among the account~ 
of participating employees as of the close of any taxable year or any 
other specified period of time. No allocation of stock is made except 
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in connection with withdrawals. Thus, neither subparagraph (a) nor 
subparagraph (b) of section 30. 165 — 6(b) (2) (ii) of Regulations 118 
(as outlined in subparagraplis (a) and (b) of tlie next preceding para- 
graph) are applicable, 

For purposes of deterniining net unrealized appreciation in securi- 
ties of the employer corporation which are included in a total distribu- 
tion under the plan, the credits to a participant's account shall include, 
in addition to all allotments and contributions, the net amount of the 
increase or decrease in the value of the convertted part of the account 
at, the time of the last prior conversion or reconversion of a part or 
all of the account from one option to another option. On this basis, the 
amount of any such net increase would be included in the total amount 
credited to the account of the distributee. This would mean that 
the ainount of unrealized appreciation would be reduced by any in- 
crease in the value of the account existing at the time of conveision 
with an equivalent increase in the taxable aniount. 

The method of determining net unrealized appreciation in securities 
of the employer corporation which are included in a total distribution 
under the plan, and the amount of such distribution subject to tax at 
the time the distribution is made, is illustrated by the following ex- 
ample: 

An employee with an annual salary of $3, 600 allots 5 percent of his 
salary or $180 per year to the trust. The employer contributes an 
additional 50 percent of the employee's allotments or $90 per year. 
The employee elects Option A (comnion stock of the employer) and 
a'fter 10 years of participation exercises the right to convert to Option 
B (diversifiied stocks). After further participation for a period of 
3 years under Option B tlie employee exercised the right to reconvert 
to Option A. . Upon completion of another 5 years of participation 
under Option A the employee retires and elects to receive the common 
stock of the employer. The amounts credited to the. account of tlie 
employee at the times of conversion, reconversion and retirement. are 
shown in the following tabulation: 

Value of empioyee's account 

A. t time of 
conversion 

from Option 
A to Option B 
after 10 1 ears 
of partittpa- 

tion 

At time of 
rcconvcrsion 
from Option 

B to Option A 
after 1S years 
of participa- 

tion 

At time of re- 
tirement after 
18 years of par- 

ticipation 

Employee's allotments 
Employer's contributions 

Total 
Valuatio~ at Value Determination Date 

Increase in value 

$1, 800 
900 

$2, 700 
4, 050 

$1, 350 

$2, 340 
1, 170 

$3, 510 
6, 000 

$2, 490 

$3, 240 
1, 620 

$4, 860 
11, 250 

$6, 390 

The total value of the employee's account at the final value deter- 
mination date represents 150 shares of the employer's common stock 
valued at, $75 per share. In tlie determination of the net unrealized 
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appreciation in securities of the employer corporation at the time of 
retIrement the following tabulation would be made: 
Value of employee's account at time of distribution $11, 2o0 
Less: Value of account at time oi' reconversion to 

Option A: 
Employee's allotments $2, 340 
Employer's contributions 1, 170 
Increment realized as a result of such re- 

conversion 2, 490 $6, 000 

Cost during Qual period of participation under 
Option A: 

Employees allotments 
Employer's contributions 

Amount of net unrealized appreciation 

Value of employee's account at time of distribution 
Less: Net unrealized appreciation $3, 900 

Total employee's allotments 3, 240 

Amount of distribution subject to tax 

$3, 900 

$11, 250 

7, 140 

$4, 110 

Thus, the average cost or other basis of the stock, for purposes of 
determining gain or loss on any subsequent taxable transaction therein, 
would be $49. 00 per share, determined by dividing the "cost" at the 
time of the distribution ($7, 650) by the number (150) of shares 
distributed. 

Accordingly, it is held that in an employees' savings plan which 
meets the requirements of section 165(a) of the Code, a method of 
determining net unrealized appreciation on stock of the employer cor- 
poration which is distributed to participants under the plan, wherein 
the amounts of increase or decrease in the value of a participant's ac- 
count at the time of conversion from one optional investment method 
to another are included in the total amount credited to the participant, 
will correctly refiect such "net unrealized appreciation" and the cost 
or other basis to the trust of the stock distributed, within the meaning 
of. subparagraph (c) of section 69. 165 — 6(b) (2) (ii) of Regulations 118. 

REGULATIQNs 118, SEcTICN 69. 165-6: Taxability 
of beneficiary under a trust which meets the 
requirements of section 165(a). 

Distribution by an employees' trust of funds received as interest on 
tax-free securities. See Rev. Hul. 55 — 61, page 40. 

REGULATIGNs 118& SEcTIGN 69. 165 — 6: Taxa- 
bility of beneficiary under a trust which 
meets the requirements of Section 165 (a) . 

Tax consequences where a participant in an employees' profit- 
sharing trust may elect, in the case of financial necessity, to withdr'aw 
his vested interest with the consent of a committee. See Rev. Rul 
55-424, page 42. 
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SECTION 165(a, ), — EMPLOYEES' TRUSTS: EXEMPTION 
FROM TAX 

REorr, ~1loxs 118, SEcTmv 30. 165 — 1 (b): Em- 
ployees' trusts: AKliated corporations. 

In the case of a pension plan maintained ]ointly by more than one 
eiiiployer, wliether or not they are affiliat corporations, where em- 
ployees covered by the plan niay receive compensation froin more 
than oiie of the p:irticipating einployers, the discrimination pro- 
hiliited by section 103(a) ot' the Internal Revenue Code of 1030 and 
the regulations promulgated thereunder will not result merely be- 
e'lilac the annual compensation used as a basis for deiermiiiing an 
employee's eligibility for benefits in a pension plan is defined as the 
total annual compensation received by the employee from all em- 
ployers participating in the plan. Such treatnient is consistent with 
the principle set forth in PS Xo. 14, dated Au 'ust 24, 1044, so long 
as there is a proper allocation of the costs of i. be resulting benefits 
among the participatin" employers. 

Advice has been requested whether a pension plan maintained 
jointly by more than one employer (regardless of their a%1iated 
status) vill fail to qualify under section 165(a) of the Internal Rev- 
enue Code of 1MO if, in order to be eligible f' or benefits, the com- 
pensation of employees vvorking for more than one of the pariticipating 
employers is considered as the total colnpensation received from all 
such employers, 

In an assumed case, the Y, K and Z corporations are participants 
in a joint annuity contract. The contract provides an integrated 
@, 600 ezcess plan, i. e. , pension based on salarv in ezcess of. $3, 600 per 
anmun. Employees 4. 8, and 0 are employed by all three corpora- 
tions receiving an annual salary of $3, 000 from X corporation, '4'i2, 000 
from X corporation, and ~$1, 000 from Z corporation. 

In this case the question a~rises as to whether employees A, 8, and 0 
should be ezcluded from the plan, since they do not receive compensa- 
tion in excess of $3, 600 from any one of the contracting corporations, 
while all others employed at an annual salary of '86, 000 by any one 
of the. participating corporations ivould receive pension benefits based 
on their $2, 400 excess salary. 

The applicable portion of section 80. 165 — 1(b) of Regulations 118, 
pertaining to aHiliated corporations, states that a trust forming part 
of a plan of a&iliated corporations for their. employees may be ex- 
empt if all the requirements are otherivise satisfied. 

PS No. 14 [August o4, 1044] provides, in part: 
An employees' trust may be ercempt from Federal income tax under section 

133(a) of the Code even though several corporations mal-e contributions thereto, 
and whether or not such corporations are members of au "affiliated group' as 
defined in section 141(d), provided all tbe rcquiremeuts of section 103(a) of 
the Code, and the regulations promulgated thereunder, are otherwise satisfied 
with respect to each of the participating corporatious and its emplovees, the 
provisions in regard to qualifying under section 163(a) as aforesaid, as ivell 
as the deduction provisions of section 23(p) of tlie Code, bein ~ applicable to 
each employer separately, regardless of the affiliated status of the participating 
gl'0 up. 

In the case of a pension plan maintained jointly by more than one 
employer, whether or not they are aQiliated corporations, vvhcre em- 
ployees covered by the plan may receive compensation f rona more than 
one of the participating employers, it is held that the discrimination 
prohibited by section 165 (a) of the Code and the regulations promul- 
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gated thereunder will not result merely because the annual compensa- 
tion used as a basis for determining an employee's eligibility or bene- 
fits in the plan is defined as the total of annual compensation received 
by that employee from all employers participating in the plan. Thus 
the above-described plan need not be considered discriminatory within 
the meaning of section 165(a) merely because for the purpose of. de- 
termining eligibility and benefits of employees 2, 8, and 0 each 
employee's annual compensation is regarded as $6, 000. Also, it is held 
that such treatment is consistent with the principle set forth in PS 
No. 14, so long as there is a proper allocation of the costs of the 
resulting benefits among the participating employers. 

SECTION 169. — COMMON TRUST FUND 

REGULATIGNs 118, SEGTIQN 89. 169 — 9: Income of Rev. Rul. 55 — 299 
participants in common trust fund. 

(Also Section 116(a); Regulations 118, Section 
69. 113 (a) (18) — 1. ) 

No gain or loss is realized by the participants in two common trust 
funds or the funds themselves upon the merger of such funds, nor 
will there be any change in the bases of the assets in the portfolios 
of the common trust funds. 

Advice has been requested whether the participants in two common 
trust funds or the funds themselves realized a gain or loss upon the 
merger of the two funds and whether there is a change in the bases of 
the assets in the portfolios of such funds as a result of the merger. 

A bank operated two separate common trust funds. After the 
merger of the two funds the participants in each of the old funds 
held shares in the merged fund equal in value to the market value 
as of the date of merger of their shares in the original funds. There 
was no distribution of cash or securities to any participant remaining 
in the merged fund with the exception of such sinall cash adjustment 
as was necessary to eliminate fractional units. 

A common trust fund is classified generally as a qualified form of 
"partnership" within the meaning of that term as defined by section 
6797(a) (2) of the Internal Revenue Code of 1969. That is, such a 
fund is a partnership, though the special provisions of section 169 of 
the Code which vary the partnership provisions of the Code govern 
as to issues comprehended thereby. Since common trust funds are 
so treated for Federal income tax purposes, section 113 (a) (13) of the 
Internal Revenue Code is applicable in determining gain or loss. This 
section provides: 

If the property was acquired, after February 28, 1913, by a partnership 
and. the basis is not otherwise determined under any other paragraph of 
this subsection, then the basis shall be the same as it would be in the hands 
of the transferor, increased in the amount of gain or decreased in the 
amount of loss recognized to the transferor upon such transfer under the 
law applicable to the year in which the transfer was made. If the propertv 
was distributed in kind by a partnership to any partuer, the basis of such 
property in the hands of the partner shall be such part of the basis in his 
hands of his partnership interest as is properly allocable to such property. 

Under the above section, the merger is considered as having acconi. 
plished a dissolution of the two funds ii ith each participant receiving 
Its proportionate share of cash and undivided interest in the existing 
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funds as distribution in kind, and the formation OX a new fund to which 
the participants in the old funds contribute such distributions in kind 
(except for cash received to eliminate fractional shares). For this 
purpose, the transfer by the trustees of the cash and assets of the two 
funds to the new fund is regarded as efi'ecting such distributions of the 
respective funds followed by contributions to the new fund. Accord- 
ingly, no gain or loss is reahzed by the two funds or their participants 
and there is no change in bases of assets in the portfolios of the two 
funds by reason of the dissolution of such funds. 

EUPPLEMENT F. — PARTNERSHIPS 

SECTION 183. — COMPUTATION OF PARTNERSHIP 
INCOME 

REGULATIONS 118, SECTION 39. 183-1: Computa- 
tion of partnership income. 

(Also Section 117 (h), Section 80. 117 (h) — 1» 

The investment by a partnership of a member's contributed capital 
in securities of his onn choice, and for his own account, is in effect 
a withdrawal of such capital from the firm and an investment by 
him in the securities purchased, resulting in a reduction in the basis 
of his partnership interest. The basis of the securities to the mem- 
ber-taxpayer is the cost to the partnership, and the holding period 
of such securities shall be computed from the date they were ac- 
quired by the partnership. 

Advice has been requested relative to the basis and holding period, 
for Federal income tax purposes, of securities purchased by a partner- 
ship for a member thereof under the following circumstances. 

In the instant case, the taxpayer is a general partner of a flrm, 
which consists of both limited and general partners. The limited 
partners are entitled to a fixed return on their respective capital con- 
tributions plus an additional contingent return, dependent upon net 
earnings. Except as modified by a special provision afFecting the ta, x- 
payer in question, the general partners are entitled to "interest" at the 
rate of six percent on their respective capital accounts and thereafter 
the general partners share all gains and losses in specified but varying 
percentages. Some of the general partners receive salaries, and all of 
them are permitted to make certain withdrawals, including with- 
drawals for the purpose of paying Federal and State income taxes on 
their respective shares of the firm's profits. 

By a special provision contained in the partnership agreement, as 
amended, the taxpayer may direct that the sum constituting his capital 
account be invested, in whole or in part, in securities of his selection, 
the purchase price being charged to his capital account, thereby re- 
ducing to that extent the amount upon which the "interest" allowable 
on his capital account is computed. Taxpayer's capital account will 
be credited with any dividends, interest or other distributions re- 
'ceived by the firm as respects such securities. The increase or decrease 
in the value of such securities will be for his account. Such securi- 
ties are to be sold at his request and. the proceeds credited to his 
'capital account. The agreement provides, also, that the securities so 
purchased "shall become and remain the property of the partnership 
and, shall be deemed part of the capital" contributed by the taxpayer. 
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The taxable income accruing to the taxpayer upon any such securities, 
or by reason of the sale thereof "shall be deemed taxable income from 
the firm, or net capital gain from the firm" for purposes of ascertaining 
withdra~wals permitted him for payment of Federal and State income 
taxes. Upon becoming entitled to a distribution of capital or to 
withdraw capital, upon termination of the partnership or upon. 
retirement or otherwise, taxpayer or his estate is entitled to receive 
"any securities in his capital account" in kind: 

The agreement further provides that securities purchased by the 
partnership for the taxpayer's account "shall become and remain the 
property of. the partnership and shall be deemed part of the capital" 
contributed by the taxpayer. This and other language used in the 
agreement niakes it plain that the securities would be treated as 
partnership property as respects the claims of creditors. Subjection 
of properties, other than partnership assets, to the claims of firm 
creditors is so comnionly attained by specinc agreement, by guaranty, 
by pledge, or by representations, that such subjection, as evidencing 
intent to convert property into partnership property, may be re- 
buti, ed by provisions inconsistent with such intent. Vi'here, as here, 
the agreenient provides that certain property is acquired and held 
for the account of a, particular partner, and all of the incidents of 
ownership, including the right to be credited with all income and 
profits therefrom and all rights of control, are in him, such property 
cannot qualify as jointly owned property. 

In view of the foregoing, it is held that the securities become the 
property of the taxpayer at the time they are acquired for him by the 
partnership. Ashen the partnership acquires the securities for the 
taxpayer, it in efi'ect distributes cash to him in the amount of the 
cost of t]ie securities purchased. A. subsequent distribution of the 
securities to him is not a distribution of partnership property and 
has no Federal income tax consequences. A. ccordingly, for the pur- 
poses of determining basis and computing holding~period, the tax- 
payer acquires the securities at the time they are purchased for his 
account, and at a cost equal to the purchase price. 

Since the partnership agreement permits i, ithdrawal of contributed 
capital without diminution of the taxpayer's participation rights in 
gains or losses, it is further held that withdrawals of contributed 
capital under the agreement are not in payment for or liquidation of 
part of his interest in the partnership. A. ccordingly, an investment 
of his contributed capital in securities of his own choice, and for 
his own account, is in efi'ect a withdrav al of such capital from the 
firm and an investment by him in the securities purchased, resulting 
in a reduction in the basis of his partnership interest: 

SF CTION 187. — PAPi TNERSHIP RETU RNS 

RKGULATIoNs 118, SEGTION 89. 187 — 1: Partner- Rev. Rul. 55 — I 
ship returns. 

'(Also Sections 1426, 1607; Regulations 198, 
Section 408, 205) Regulations 107, Section 
408. 905. ) 

Interest in a partnership acquired by the decedent's widow and 
subsequently transferred to her son, resulting in another change in 
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membership, does not, in itself, tarmi»ate the partnership for F~ed- 
eral income tax or emploI. ment tax purposes. 

Advice has been requested as to whether the transfer of a deceased 
p;11. tner's interest in a partnership by his widow terminates such part- 
nership, for I&'ederal income tax purposes under the provisions of the 
Internal Revenue Code of 1060 and for purposes of the k ederal Insur- 
ance Conti ibntions Act (subchapter A, chapter 0, Internal Revenue 
Cocle of 1030) a»d the Federal Unelnployment Tax Act (subchapter 
C. chapter 0, Intern;Il Revenue Code of 10'&0). 

In the instant case A, the decedent, bequeathed to his widow his 
one-half interest in a pari. uership which he owned with B. The Ividow, 
for valuable consideration, transfe1 red this interest to her son who 
continued in the partnership with B, the remaining partner. 

Revenue Ruling 144, C. B. 1056 — 2, 212, aud Revenue Ruling 54 — 31, 
C. B. 1054 — 1, 21 ~, hold that a change in the membership of a partner- 
ship resulting from the death, withdrawal, substitution, or addition of 
a pal'tuel' ol' a shift, of interests anlong ex1stlng paI'tuel's does not, 1n 
itself, effect a termination of a partnership for Federal income tax 
and employment tax purposes, respectively, where the business of the 
partnership or a substantial portion thereof is continued. That prin- 
ciple has been held to be applicable where the estate of. the deceased 
partner continued the decedent's interest in a partuership which con- 
sisted of only two partners. See Rev. Rul. 54 — 55, C. B. 1054 — 1, 158. 
Revenue Ruling 54 — 484, C. B. 1054 — 2, 4', provides that this principle 
also applies to linIited partnerships. 

Under the facts in the instant case, it is evident th;It the transfer 
of the decedent's interest in the partnership by the widow to her son 
merely constituted another substitution iu the partnership in ac- 
cordance with Revenue Ruling 144, supra. 

Accordingly, it is held that iuterest iu a partnership acquired by 
the decedent's widow and subsequently transferred to her son result- 
ing in another change in membership, does uot, in itself, terminate 
the partnership for Federal income tax or elnployment tax purposes. 

As in the cases of Revenue Rulings 144 and 54 — 61, supra, the Inter- 
nal Revenue Service will not require this Revenue Ruling to be applied 
with respect to such a change in partnership interest ii. hich occurred 
prior to January 1, 1054. See Rev. Rul. 54 — 26, C. B. 1054 — 1, 153. 

SUPPLEMENT G. — INSURANCE COMPANIES 

SEC rIOV 201. — I. IFE INSURANCE COBIPAXIES 

Rev. Rul. 55 — 256 REGUIMTIONS 118, SzcrloN 80. 201 — 8: Life insur- 
ance companies; definition. 

X health and accident insurance company issued health and acci- 
dent policies providing that such policies were renewable at the ex- 

iration of each term, except that if the insured had received total 
enefits under such a policy in an amount equal to a; times the aggre- 

gate premiums paid since the date of its inception and tile insured 
was not disablecl at the expiration of the term, the company reserved 
the option not to renew the policy. As required by law, reserves in 
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addition to unearned premiums were mairitained by the company to 
cover its renewal obhgation. Such reserves were computed on an 
actuarial basis. B'end, that such reserves may not be included in the 
"life insurance reserves" of the company under section 201(c) (2) of 
the Internal Revenue Code of 1989, since the policies are not non- 
cancellable health and accident insurance contracts within the mean- 
ing of that section. See Regulations 118, section 89. 201 — 8. 

SECTION 204. — INSURANCE COMPANIES OTHER THAN 
LIFE OR MUTUAL 

REGULATIoNs 118, SEOTIoN 89. 204 — 8: Deductions. Rev. Rul. 55 — 800 
(Also Section 207; Regulations 118, Section 
89. 207 — 8. ) 

Insurance companies subject to the provisions of section 204 or sec- 
tion 207, except mutual fire insurance companies described in section 
204(a) (1), are permitted deductions for dividends and similar dis- 
tributions paid or declared to policyholders in their capacity as such. 
However, dividends to policyholders declared in an undetermined 
amount at the close of a taxable year measured by the excess of the 
earnings and profits of such year over an amount designated for sur- 
plus increments do not constitute "dividends and similar distributions 
paid or declared to policyholders" in that taxable year within the 
Ineaning of sections 89. 204 — 8 or 89. 207 — 8 of Regulations 118. Under 
those sections, the deduction is limited to the payment of a definite 
amount or a reasonably accurate estimate of the aniount to be paid, 
depending on the accounting method used by the company. Accord- 
ingly, dividends declared in an undetermined amount are not deduct- 
ible in determining such a company's income tax liability for the year 
in which the declaration was made either under section 204 or section 
207. 

SECTION 207. — MUTUAL INSURANCE COMPANIES OTHER 
THA. N LIFE OR MARINE 

REGUI ATIQNs 118, SEGTIoN 89. 207 — 1: Tax on Rev. Rul. 55 — 240 
mutual insurance companies other than life or 
marine or fire insurance companies subject to 
the tax imposed by section 204. 

In the absence of democratic ownership and control by the policy 
meinbers, an insurance company may not qualify as a niutual in- 
surance company taxable under the provisions of section 207 of the 
Internal Revenue Code of 1939. 

Advice has been requested whether certain "mutual" insurance com- 
panies are in fact mutual insurance companies taxable under the pro. 
visions of section 207 of the Internal Revenue Code of 1989. 

The companies in question, X and L, have heretofore filed Federal 
income tax returns as mutual fire and mutual liability companies, 
respectively. Each company has a paid-up guaranty capital repre- 
sented by shares all of which have voting rights. There is no require- 
ment that shareholders sliall be policyholders, but there is a required 
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equal representation of the shareholders of each company with the 
policyholders on the boards of directors. The shareholders have the 
right to one vote for each share owned. The shareholders participate 
in the earnings of the companies through specified percentage returns 
on their contributions to the guaranty capital. Upon dissolution the 
shareholders would receive tice par or face value as expressed in the 
certificates and any accrued interest due. Any balance or surplus 
funds would be the property of the policyholders whose policies were 
in force at the time of such liquidation. Xeither company is exempt 
from tax under the provisions of section 101(11) of the Code. 

Among the characteristics of a mutual insurance company is the 
right of all policyholders to be members to the exclusion of other 
persons and to choose the management. 3Iutual Fire, tIofine ck In- 
land Insu4'ance Co. v. Commissione~', 8 T. C. 1212, 1217, acquiescence 
C. B. 1947 — 2, 8. In the case of I4. eystone Automobile Club CasuaB~g 
Company et al. v. Commissioner, 122 Fed. (2d) 886, certiorari denied, 
315 U. S. 814, the court recognized that democratic ownership and 
control is 0 fundamental characteristic of mutual insurance companies 
and found that there was a substantial departure from the funda- 
mental principle of control where non-policyholders exceeding 20 per- 
cent of voting policyholders had the right to vote. 

From a study of the above-mentioned court decisions and G. C. 3I. 
6782, C. B. VlII — 2, 209 (1029), and authorities referred to therein, 
it is found that the existence of paid-in guaranty capital represented. 
by shares under certain conditions prevents the classification of in- 
surance companies as mutual insurance companies inasmuch as it 
deprives such conspanies of the requisite democratic ownership and 
control by policyholders. In general, such conditions relate to the 
following: 

(1) The control that the shareholders as a group exercise over 
the operations of the company. 

(2) Voting rights of shareholders. 
(3) Representation of shareholders on the board of directors. 
(4) Rights of shareholders to participate in the earnings of' 

the company to the extent of receiving a return on their capital 
investment and in the distribution of the company's assets in the 
event of dissolution. 

In the instant case, the fact that the shareholders, v ho are not 
required to be policyliolders have voting rights and representation 
on the boards of directors equal to those of the policyholders and also 
receive a return on their capital investment through participation in 
the earnings, is sufHcient evidence that there is lacking the "funda- 
mental characteristic of mutual or cooperative organizations — clemo- 
cratic ownership and control" emphasized by the court in the keystone 
case. The fact that the shareholders do not share equally with 
policyholders in distributions in liquidation does not efiect such deter- 
inination. The fact that the companies have previously filed Federal 
1ncome tax returns as mutual insurance companies does not preclude 
the Internal Revenue Service, as the result of. a detailed examination 
of current income tax returns and study of the actual ownership and 
operation thereof, from subsequently holding such companies are 
not mutual insurance companies. 

664050' — 56 — 27 
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Accordingly, it is held tliat in the absence of democratic ownership 
and control by the policy members an insurance company may not 
qualify as a mutual insurance company taxable under the provisions 
of section 207 of tlie Code. Thus, the insurance companies in the in- 
stant ease would be subject to tax under the provisions of section 20& 
of the Code, as insurance companies other than life or mutual com- 
panies. 

REGULATIONS 118. , Szcriov 89. 207-8: Dividends 
to policyholders, 

Deduetibility of an undetermined amount representing a dividend 
declaration based on excess of earnings over surplus increment. See 
Rev. Rul. 55 — 300, 406. 

SUPPLEiiIENT H. — NONRESIDENT ALIEN INDIVIDUALS 

SECTION 211. — TAX OV NONRESIDENT ALIEN 
INDIVIDUALS 

RrGUI, ATIoxs 118, SzciioN 30. 211 — 7: Taxation 
of nonresident alien individuals. 

Information requested by a United I~ingdom bank in regard to a 
domestic corporation which withholds tax on dividends paid to 
United Iiingdoin stockliolders. See Rev. Rul. 55 — 0, page 675. 

SECTION 212. — GROSS INCOME 

REGULATIONs 118, Srcriox 39, 212 — 2: Exclusion 
of earnings of foreign sliips or aircraft 
from gross ineonie. 

Equivalent exemption requirement witli re. pect to Venezuela. See 
Rev. Rul. 55 — 407, page 77. 

SUPPLEMENT I. — FOREIGN CORPORATIONS 

SECTION 2"1. — TAX OV I'OREIGN CORPORATIONS 

RzcUI. Arioxs 118, Szcriov. 30. 281 — 1: Taxation 
of foreign corporations. 

Canadian mutual investment company coniposed substantially of 
stockholders resident in the United States. See Rev. Rul. 55-182I 
page 77. 

RzGULATIoNs 118, SEcTIoN 281 — 8: Exclusion 
of earnings of foreign ships or aircraft 
from gross income. 

Equivalent exemption requirement with respect to Venezuela. Se~ 
Rev. Rul. 55 — 407, page 77. 
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SUPPLEMENT J. — POSSESSIONS OF THE UNITED STATES 

SECTIONS 251(d) . — INCOME FROM SOURCES WITHIN 
POSSESSIONS OF UNITED STATES: DEFINITION 

REoULATIONs 118, SECTIoN 80. 251(d)-1: Defini- Rev. Rul. 55-6 
tions. 

(Also Section 116, Section 89. 116 — 1; Section 
131, Section 89, 181(h)-1. ) 

The Ryukyu Islands, which include the island of Okinawa, do not 
constitute a possession of the United States within the meaning of 
section 251 of the Internal Revenue Code of 1939, but do constitute 
a foreign country under sections 116(a) and 131 of the Code. The 
Ryukyu Islands are within the geographical area covered by the 
terms of the Treaty of Peace with Japan and are not a part of the 
Territory of the Pacific Islands. 

Revenue Ruling 199, C. B. 1953 — 2, 225, superseded. 

A question has arisen as to the factual correctness of the holding in 
Revenue Ruling 190, C. B. 1058 — 2, 225, that Okinaiva and the Ryukyu 
group to which it belongs are a part of the former Japanese mandated 
islands now known as the Territory of the Pacific Islands, which are 
administered by the United States under a trusteeship agreement be- 
tween the United States and the Security Council of the United 
Nations, See I. T. 4080, C. B. 1052 — 1, 89. 

Chapter II of the Treaty of Peace with Japan, U. S. C. C. k, A. S. 
Vol. 2, 1951, p. 2730, which entered into eÃect on April 28, 1952 
(Presidential Proclamation 2974, 17 Fed. Reg. 85, 8818 (1952) ), is 
entitled "Territory" and provides in part as Follows: "Article 2(d). 
Japan renounces all right, title and claim in connection with the 
League of Nations Mandate System, and accepts the action of the 
United Nations Security Council of April 2, 1947, extending the 
trusteeship system to the Pacific Islands formerly under mandate 
to Japan. * * * Article 8. Japan will concur in any proposal of 
the United States to the United Nations to place under its trustee- 
ship system, with the United States as the sole administering au- 
thority, Nansei Shoto south of 20' north latitude (including the 
Ryukyu Islands and the Daito Islands), ~ "' * Pending the making 
of such a proposal and afhrmative action thereon, the United States 
will have the right to exercise all and any powers of administration, 
legislation and jurisdiction over the territory and inhabitants of 
these islands, including their territorial waters. " Thus, the location 
of the Ryukyu Islands is fixed as being within the geographical 
area to which the terms of the Treaty of Peace apply and not a part 
of the Territory of the Pacific Islands. 

The Internal Revenue Service has been a, dvised that, in accordance 
with the terms of the Treaty of Peace with Japan, (1) the Ryukyu 
Islands are at present being' administered. by the Department of the 
Army, (2) no proposal to place these islands under a trusteeship 
"as been made by the United States, and (8) it was intended that 
Japan retain "residual sovereignty" over these islands. 

)Vhile the present powers of the United States over the Ryukyu 
Islands are generally no less extensive than if the United States had 
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in fact acquired full sovereignty over them, the fact remains that 
the United States does not have absolute authority over these islands. 
See State of the iVethei lands v. I~'ederal Reserve Bank, 201 Fed. (2d) 
455, at 461. 

Accordingly, it is held that the Ryukyu Islands, which include 
the island of Okinawa, do not constitute a possession of the United 
States within the Ineaning of section 251 of the Internal Revenue 
Code of 1M9, but do constitute a foreign country for the purposes 
of sections 116 (a) and 181 of the Code. 

Revenue Ruling 199, supra, is hereby superseded. 

SECTION 251(j). — INCOME FROM SOURCES WITHIN 
POSSESSIONS OF UNITED STATES: EMPLOYEES QF 
UNITED STATES 

Compensation received by a United States citizen, from kinder- 
garten and nursery schools operated on United States bases or installa- 
tions located in possessions of the United States which are operated 
on a permissive basis rather than under OScial instructions or regu- 
lations. See Rev. Rul. 55 — 684, page 94. 

SECTION 252. — CITIZENS OF POSSESSIONS OF 
UNITED STATES 

REGULATIGNs 118, SEcTION 89. 259 1: Status of 
citizens of United States possessions. 

Salaries or wages paid to citizens of Guam. See Rev. Rul. 55-184, 
page 500. 

SUPPLEMENT L. — ASSESSMENT AND COLLECTION OF DEFICIENCIES 

SECTION 278. — JEOPARDY ASSKSSMKNTS 

REGULATIONS 118, SECTIoN 89. 273 — 1: Jeopardy 
assessments. 

T. D. 6121 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER A, PART 39 
INCOME TAX; TAXABLE YEARS BEGINNING AFTER DECEMBER 31, 1951 

Regulations 118 amended to conform to Public Law 274 (83d 
Cong. ), relating to the abatement of jeopardy assessments. 

TREASURY DEPARTMENT) 
OrrIOE 0F CQMMIssIQNER QF INTERNAI REVENUE, 

washington 85, D. O 

To Officers and Employees o j the Internal ReIIentte Service and Othe» 
Concerned: 

On August 12, 1954, a notice of proposed rule making with respect 
to amendment of Regulations 118 (26 CFR, pt. 39) to conform « 
Public Law 274 (88d Cong. ) [C. B. 1953 — 2, 484], approved August 
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14, 1953, relating to the abatement of jeopardy assessments, was pub- 
lished in the Federal Register (19 F. R. 5088). Since no comments 
with respect to the rules proposed have been received, the amendments 
to Regulations 118 set forth below are hereby adopted: 

PARAGRAPH 1. Section 89. 273 is amended by adding at the end 
thereof the f olio wing: 

(a) [k] Abatement if J'eopardp Does Not Exist. . — The Secretary may abate 
the jeopardy assessment if he finds that jeopardy does not exist. Such abate- 
ment may not be niade after a decision of The Tax Court of the United States 
in respect of the deiiciency has been rendered, or, if no petition is filed ivith 
The Tax Court of the United States, after the expiration of the period for filing 
such petition. The period of limitation on the mal-in of assessments and the 
beginning of distraint or a proceeding in court for collection, in respect of any 
deficiency, shall be deterinined as if the jeopardy assessment so abated had not 
been inade, except that the running of such period shall in any event be sus- 
pended for the period from the d;ite of such jeopardv assessment until the 
expiration of the tenth day after the day on which such jeopardy assessment 
is abated. 
[Sec. 273, as amended by Pub. Law 274 (83d Cong. ). Such Public Law added 
subsection (a) [k] and made such subsection applicable to all jeopardy assess- 
ments made, or in existence, on the d;ite of enactment of such Act (August 14, 
1933) and all jeopardy assessments made thereafter. ] 

PAR. o. Section 89. o7o — 1 is amended by adding at the end thereof 
the following: 

(g) (1) The district director may abate a jeopardy assessment which existed 
on August 14, 1933, or which is inade on or after such date, if it is shoivn to his 
satisfaction that, jeopardv does not exist. An abatement may not be made under 
this paragraph after a decision of the Tax Court in respect of the deficiency has 
been rendered or, if no petition is filed with such Court, after the expiration of 
the period for filing such petition. 

(2) The abatement of a jeopardy assessment, because jeopardy does not exist, 
will hare the et'feet of abating anv proceedings to collect the tax so assessed. 
The district director mav then proceed to assess and collect a deficiency in the 
manner authorized by law as if the jeopardy assessment so abated had not 
existed. If a notice of deficiency had been sent to the taxpayer prior to the 
abatement of the jeopardy assessment, whether such notice was sent before or 
after the making of the assessment, the abatement of such assessment will not 
acct the validity of the notice or of any proceedings for redetermination based 
thereon. The period of limitation on the making of assessments and the begin- 
ning of distraint or a proceeding in court for collection in respect of any de- 
ficiency shall be determir, ed as if the jeopardy assessment so abated had not 
been made, except that the running of such period shall in any event be sus- 
pended for the period from the date of such jeopardy assessment until the 
expiration of the 10th day after the date on which such jeopardy assessment 
is abated. The provisions of this subparagraph may be illustrated by the fol- 
lowing example. 

Ezample. On February lo, 1954, 28 davs before the three-vear statutory period 
of limitations on assessments would otherwise have expired, a jeopardy assess- 
ment was made in respect of a proposed deficiencv. On April 2, 1954, before the 
mailing of the notice of deficiency provided for by section 273(b), this assess- 
ment was abated. By virtue of this subparagraph, the period of limitations for 
the making of an assessment did not expire prior to 5Iay 10, 1934, i. e. , the 38th 
day after the date of the abatement. If the notice of deficiency provided for 
in section 273(b) had been sent prior to the abatement, the running of the 
statute of limitations on assessments would have been suspended pursuant to 
the provisions of section 277. 

(3) Request for abatement of a jeopardy assessment, because jeopardy does 
not exist, should be filed with the district director and must state fully the 
reasons for the request and must be supported by such evidence as will enable 
the district director to determine that the collection of the deficiency is not in 
jeopardy. See section 273(c) and section 39. 273-1(b) with respect to the abate- 
nient of jeopardy assessments which are excessive in amount. 
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(This Treasury Decision is issued under the authority co'ntained 
in sections 62 and 8791 of the Internal Revenue Code of 1989 (58 Stat. 
82, 467) 26 U. S. C. 62) 8701). ) 

JI;sTIN F. WINKr. z, 
Acting Commissioner of Internal Revenue. 

Approved January 27, 1055. 
M. B. FoEsoM, 

Acting Secretary of the Treasury. 

(Filed with the Division of the I'ederal Register January 31, 10~o, 8: 52 a. m. ) 

SECTION 275. — PERIOD OF LIMITATION UPON 
ASSESSMENT AND COLI. ECTION 

RKGljLATIOÃs 118, SEcTION 80. 275 — 2: Period of Piev. Rul. 55 — 415 
limitation upon collection of tax. 

For the purpose of section 275(c) of the Internal Revenue Code 
of 1939 "gross income" of a member of a partnership includes his 
proportionate sliare of the gross income of the partnership. Any 
partner's share of the gross income reported in the partnership in- 
formation return is considered as having been returned by the tax- 
payer, as such information return is a return by or on behalf of each 
partner. 

Advice has been requested whether the Internal Revenue Service 
will follow I. T. 8981, C. B. 1049 — 2, 78, and take the position in the 
application of section 275(c) of the Internal Revenue Code of 1989 
that a partner's gross income includes his proportionate share of part- 
nership gross income. 

Section 275 (c) of the 1080 Code provides as follows: 
Oxtrssxox Fsou GRoss I%co&IE. — If the taxpayer oruits from gross income an 

amount properly includible therein which is in excess of 23 per centum of the 
amount of gross income stated in the return, the tax may be assessed, or a pro- 
ceeding in court for the collection of such ta~ may be begun without assessment, 
at any time within 5 years after the return was filed. 

I. T. 8081, supra, holds that a partner's gross income for the purpose 
of section 251 of the Code includes his proportionate share of partner- 
ship gross income rather tlian his share of net income. In 6. C. 4I. 
26879, C. B. 1050 — 1, 58, it is held that, with stated qualifications, tlie 
sale of a partnership interest should be treated as the sale of a capital 
asset rather tlian a sale of the partner's undivided interest in each and 
every asset o~ned by the firm. 

The courts have held that, a partner is not bound by the net income 
shown in the partnership return but may oRset his share of partner- 
ship items against corrcspondin~ individual iteiiisi aiid vice versai 
indicating tliat they recognize that the partners at all times own a sliare 
interest, in the gross income of the partnership. See Emil 3Iosbacher 
v. United States, 811 U. S. 619, and Harry V. IVcuberger v. Comtnis- 
sioner, 811 U. S. 88, Ct. D. 1470, C. B. 1940 — 2, 228. The Neuberger 
case, in eRect, affirmed Zelda 8. Jennings et al. v. Comtnissioner, 110 
Fed. (2cl) 045, certiorari denied&811U S 704 aiid John CraKv. Unite& 
States, 81 Fed. Supp. 182. The Jennings case held that a partner's 
share of the firm gambling gains oRset his individual gambling losses 

under provisions al]owing g~ambling losses only as oRsets to ganibliiig 
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gains. The Craik case held. that a, nonresident alien individual who 
was a member of partnerships operating in the United States but 
with income from sources without the Ut&ited States was not taxable 
upon his share of such income from without the United States under 
section 218(c) of the Revenue Act of 1918, providino that "in the 
case of nonresident alien individuals gross incolne includes only the 
gross income from sources within the United States. " It is well 
recognized that gross income, as earned, belongs to some taxable 
entity, and that a partnership is not a taxable entity. It logically 
follows that the partners should be considered as the owners of part- 
nership gross income. 

In L. Glenn Sm'tzer et al' v. C'ommissioner, 20 T C 759& the court 
held that, for the purposes of section "75(c) of the Code, the gross 
income of the partners included their distributive slrare of the net 
income of the partnership. However, upon the petitioner's appeal to 
the United. States Court of Appeals for the Ninth Circuit, the Commis- 
sioner conceded the issue and agreed that the partners' gross income 
should include their proportion~ate share of the partnership's gross 
income. Accordingly, the case was remanded to The Tax Court of the 
United States and on September 28, 1954, it vacated and set aside its 
decision with respect to this issue. In accordance with such concession, 
the position taken in I. T. 8981, supra, and the nonacquiescence, C, B. 
1951-1, 4, in the Estate of B. L. Larger et al' v. Commissioner, 16 T. C. 
41, it is held that for the purpose of section 275 (c) of the Code "gross 
income" of a member of a partnership includes his proportionate share 
of the gross income of the partnership. See Harry Landau et al. v. 
Commissioner, 21 T. C. 414. Any partner's share of the gross income 
reported in the partnership information return should be considered 
as having been returned by the taxpayer as such information return 
is a return by or on behalf of each partner. 

SUPPLEMENT M. — INTEREST AND ADDITIONS To THE TAX 

SECTION 294. — ADDITIONS TO THE TAX IN 
CASE OF NONPAYMENT 

RzsmATmNS 118, SEOTmN 89. 2N-1: Additions Rev. Rul. 55 — 29 
to the tax. 

Additions to the tax imposed under section 294(d) of the In- 
ternal Revenue Code of 1989 should not be disturbed by the appli- 
cation of a relief provision such as a net operating loss carryback. 

Advice has been requested whether the additions to the tax im- 
posed under section 294(d) of the Internal Revenue Code of 1989 are 
a&ected by the application of a relief provision such as a net operating 
loss carryback. 

In John E 3fanning v. Seeley Tube and Box Company, 888 U. S. 
~61, Ct. D. 1729, C. B. 1M0-1, 118, the court held that while a net 
op«ating loss carryback may serve to eliminate a deficiency for a pre- 
»ous year, the interest which had theretofore accrued on such de- 
«iency was Itot eliminated. In holding that the Government was 
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entitled to interest, the court concluded that there was a real deficiency 
existing prior to the occurrence of the carryback loss and the right to 
interest is dependent upon the existence of a deficiency. 

In Cr. C. M. 26455, C. B. 1950 — 1, 118, it is held that interest and 
penalties assessed and collected in connection with a Federal income 
tax liability should not be credited or refunded even though such tax 
liability is reduced or eliminated by net operating loss carrybacks. 
Revenue Ruling 178, C. B. 1058 — 2, 227, siniilarly holds that an ad 
valorem penalty (negligence, delinquency, or fraud) based upon the 
amount of a deficiency existing prior to the application of a relief 
provision such as a net operating loss carryback is to be imposed in 
connection with a Federal income tax liability, even though the tax 
as reported in the original return is equal to or in excess of. the correct 
tax as finally determined after the application of such provision. 
These rulings follow the rationale of the Seeley Tube and Box Com- 
pany case. As was pointed out in G-. C, AI. 26455, "The statutory pat- 
tern requiring prompt paynient of taxes ivas the foundation of the 
opinion in the Seeley Tube and Box Company case. The requirement 
of prompt filing of returns is equally a statutory duty of a taxpayer. 
The carryback provisions of the Code do not modify that duty. " 

The filing of a declaration of estimated tax and the payment of in- 
stallments of estimated tax declared are likewise statutory duties of a 
taxpayer. Section 294(d) of the Code imposes additions to tax in 
certain cases where the taxpayer has failed to perform such duties. 
It is believed the reasoning of the above-cited case and rulings is 
equally applicable to a case where additions to tax have been imposed 
by that section. Accordingly, it is held that the additions to the tax 
properly imposed under section 294(d) of the Code should not be 
disturbed by the application of a relief provision such as a net op- 
erating loss carryback. 

REGULATIQNs 118) SEOTIGN 89 204-1: Additions 
to the tax. 

Rev. Rul. 55-224 

The additions to the tax provided by section 294(d) (1) (A) or (B) 
of the Internal Revenue Code of 1939 for failure to file a declara- 
tion or pay an installment of estimated tax, and by section 
294 (d) (2) for substantial underestimation of estimated tax are 
both applicable where there has been a failure to file a declaration 
of estimated tax or failure to pay the tax and there has been a sub- 
stantial underestimation of estimated tax. 

Advice has been requested whether the decision in the case of l7fii ted 
States v. , Claude E. Eldley, et al. , 120 Fed. Supp. 530, will be fol)owed 
in determining the additions to the tax under section 294(d) of the 
Internal Revenue Code of 1030 in cases Iihere no declarations of esti- 
mated tax are filed. 

Section 204(d) (1) (A) of the Code provides, in part, that 
In the case of a failure to make or file a declaration of estimated tax within the 

time prescribed ~ ~ ~ there shall be added to the tax 5 per centum of each in- 

stallment due but unpaid, and in addition, with respect to each such instaihncat 
due but unpaid, 1 per centum of the unpaid amount thereof for each month ' 
during which such amounts remain. unpaid. In no event shall the aggregate 
addition to the tax ~ ~ ~ exceed 10 per centum of the unpaid portion of s«k 
installment. 
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Section 294(d) (1) (B) of the Code provides, in part, that 
~ ~ ~ in the case of the failure to pay an installment of the estimated iax 

within the time prescribed &' &' &' there shall be added to the tax 5 per centum 
of the unpaid amount of such installment, and in addition 1 per 
centum of such unpaid amount for each month &' ~ ~ duriug which such amount 
remains unpaid. In no event shall the aggregate addition to the tax " ~ &' ex- 
ceed 10 per centum of the unpaid portion of such installment. 

Section 294(d) (2) of the Code provides, in part that 
If 80 per centum of the tax ~ ~ ~, in the case of individuals ~ ~ ~, exceeds 
the estimated tax ~ ~ *, there shall be adcled to the tax an amount equal to 
&: &' * 6 per centum of the amount by which such tax * ~ " exceeds the esti- 
mated tax ~ " ~. 

The taxpayer in the Ridley case had not filed a declaration of esti- 
mated tax and had not paid any installment of estimated. tax. Ainong 
the penalties or additions to the tax asserted by the Commissioner were 
(1) 10 percent of the tax for failure to file a declaration of estimated 
tax as provided by section 294(d) (1) (A. ) of the Code and (2) 6 per- 
cent of the amount by which the t;ix exceeded the estimate (zero) for 
substantial underestimate of estimated tax as provided by section 
294(d) (2) of tile Code. The court held that the addition of 6 percent 
for substantial underestimate should. not be added, stating that the 
greater addition to the tax imposed by section 294(d) (1) (A) for fail- 
ure to file a declaration prohibited the assessment of the lesser addi- 
tion to the tax for underestimating. 

Section 39. 294 — 1(a) of Regulations 118 states that section 294(d) 
provides for certain additions to the tax in the case of— 

(1) Failure to file timely a declaration of estimated tax; 
(2) Failure to pay within the time prescribed any installment 

of declared estimated. tax; and 
(3) Substantial underestimate of the estimated tax. 

It has been the position of the Internal Revenue Service that where 
a declaration of estimated tax was not filed. within the time prescribed 
and there is no sho~ing of reasonable cause, tlie addition to the tax 
provided by section 294~(d) (1) (A. ) is applicable. If in the same case 
a substantial underestimate of tax also occurs, the addition to the tax 
provided by section 294(d) (2) is also applicable. Section 39. 294 — 1 
(b) (3) (i) (a) of Regulation 118 states that in the event of a failure 
to file the required declaration the amount of the estimated tax for 
the purposes of the addition to the tax imposed by section 294(d) (2) 
is zero. 

This provision of the regulations has been upheld in several cases. 
For instance, in G. E. Fuller et uz. v. Comeusszoner, 20 T. C. 308' &i' t 
page 316, the court states: 

The failure of petitioners to file declarations of estimated tax within the time 
Prescribed for each of these years necessarily resulted in a substantial under- 
statement of estimated tax. We can not agree with petitioners' contention 
that because they filed no declaration of estimated tax under section 294(d) (1), 
they ean not be held to have violated section 294(d) (2) for making a substan- 
tial underestimate of the estimated tax. The regulation provides that when a 
declaration of estimated tax is not filed, the amount of the estimated tax, for the 
purpose of the provisions of section 294(d) (2) shall be zero, and that is the basis 
used by respondent in computing the deficienc under this subsection. The peti- 
tioners attack the regulation as being void in that it distorted the will of Con- 
gress, The regulation is couched in the same language used by Congress in its 
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Conference Report [H. R. Report Xo. 610, 78th Cong. 1st Sess. , C. B. 1943, 1351, 
at page 1372] on legislation covering this subject and follows the procedure 
therein prescribed, ft therefore appears that the regulation actually reliecta, 
rather than distorts, the will of Congress, aml Ive uphold its validity. 

Eor other cases supporting this position, see Domenic Dsk'banco et tie. 
v. CommissioneI", Tax Court Memorandum Opinion, entered Decem- 
ber 10, 1050; O'. Ray Cook v. Commissioner, Tax Court Memorandum 
Opinion, entered June 30, 1952; and J. D. Ledger ettep v. Commissioner, 
Tax Cou~rt Memoranduni Opinion, entered March 31, 1053. 

Accordingly, in any case in which there has beeii a failure to file 
a declaration of estimated tax or to pay an installment of estimated 
tax declared and vvhere there also has been a substantial und. erestima- 
tion of estimated tax, it is still the position of the Internal Revenue 
Service that both tlie addition to the tax provided by section 
294(d) (1) (A) or (B) of the Code for failure to file a declaration or 
pay an installment of estimated tax, and the addition to the tax pro- 
vided by section 294(d) (2) for substantial underestimation of esti- 
mated tax are applicable. 

SUPPLEMENT Q. — REGULATED INVESTMENT COMPANIES 

SECTION 862. — TAX ON REGULATED INVESTMENT 
COMPANIES 

REGULATloNS 118, SEGTioN 30. 362 — 2: Method of Rev. Rul. 55-416 
taxation of regulated investment compauies. 

For the purpose of the percentage requirement of section 362(b) 
of the Internal Revenue Code of 1939 relating to the method of 
taxation of regulated investment companies, payments to share- 
holders upon their redemption of their shares in an "open end" rem- 
lated investment company, representing their proportionate part of 
net income received or receivable up to the date of surrender of the 
shares, shall be included in determining whether the company has 
distributed to its shareholders as taxable dividends at least 90 per- 
cent of its net income for the taxable year. 

Advice has been requested whether amounts paid to shareholders of 
a regulated investnient company, represe»ti»g their proportionate 
part of net income received or receivable up to the date of surrender 
of their shares for redemption, should be included in determi»ing 
whether the company lias distributed to its shareholders as taxable 
dividends at least 00 percent of its net income for the taxable year for 
the purpose of determining whether the company may obtain the 
benefits provided i» section~662(b) of the Internal Revenue Code of 
1039. 

The trust agreenient, under which the regulated investI»ent com- 

pany was created, provicles that regular and extra cash dividends re- 
ceived and earned interest received in respect of the trust property 
become payable to the shareholders of record on particular dates 
The agreement also provides that the distributions of profits realized 
on the sale of underlying assets may be distributed from time to tiI»e 

Under the agreement, shareholders may present their shares at a»y 
tinie for liquidation and redemption. Upon the surrender to the 
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trustee of a certificate for shares, the shareholders are entitled to re- 
ceive in cash the value of their shares as determined under the agree- 
ment, such value representing their proportionate share of all the 
assets, including their share of dividends and interest received or re- 
ceivable, less the deductions specified therein, to the date of surrender. 
The portions of the distributions so made to surrendering shareholders, 
representing their proportionate part of the net income (consisting 
of dividends and earned interest received or receivable), allocable to 
the surrendered shares to the date of surrender, are referred to as 
"equalization payments. " 

A regulated investment company as defined by section 861(a) of 
the 1989 Code may be taxable under Supplenient Q of such Code. The 
requirements in order for it to be so taxed are (1) that it distribute 
during the taxable year to its shareholders as taxable dividends, other 
than capital gain dividends, an amount not less than 90 percent of its 
net income for the taxable year computed without regard to net 
long-term and net short-term capit" I gains and (2) that it comply for 
such year with all rules and regulations prescribed by the Commis- 
sioner, with the approval of the Secretary, relating to records required 
to be kept for the purpose of ascertaining the actual ownership of its 
outstanding stock. See section 862(a) of the Code and sections 
89. 862 — 2 and 89. 862 — 8 of Regulations 118. 

The shareholders of "open end" investment companies (companies 
which may issue new shares with practically no limitation) are 
entitled at any time, at their option, to surrender their shares for re- 
demption. In the event such redemptions are extensive in any tax- 
able year, the amount of the equalization payments to shareliolders 
may exceed 10 percent of the net income for that year. 

In National Securities Series — Industrial Stoep Series et al. v. Com- 
missioner, 18 T. C. 884, acquiescence, C. B. 1950 — 1, 4, the court held 
that the accumulated net earnings distributed bv the taxpayers during 
the taxable year on the redemption of shares were not "preferential 
dividends" within the meaning of section 27(h) of the 1989 Code and 
that they were entitled to include such sums as dividends paid in 
determining their basic surtax credits under sections 862(b) and 
27(b) (1) of the Code, 

Although the factual situation in the instant case is somewhat 
di8erent from that existing in the National Securities Series — Indus- 
trial Stock Series case, the principles laid down in the latter case 
are equally applicable. Accordingly, it is held that the amount of 
equalization payments to the redeeming shareholders, representing 
their proportionate part, of net income received or receivable up to 
the date of surrender of their shares, may be included in deter- 
mining whether a regulated investment company has distributed to its 
shareho'ders as taxable dividends at least 90 percent of its net income 
for its taxable year (computed. without regard to net long-term and 
net short-term capital gains), so as to comply with the requirements 
of section 862(b) of the 1989 Code. 
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SUPPLEMENT R. — EXCHANGES AND DISTRIBUTIONS IN OBEDIENCE TO ORDERS 
OF SECURITIES A. ND EXCHANGE COMMISSION 

SECTION 372. — BASIS FOR DETERMINING GAIN OR LOSS 

Rev. Rul. 55-355 REGULATIONS 118, SECTIoN 39. 372 — 5: Basis of 
stock or securities acquired by shareholder 
upon tax-free distribution under Section 
371(c). 

A taxpaver, in one transaction, surrendered all of its $6 and $7 
preferred stock in a registered public utility holding company and 
received common stock of three public utility subsidiary companies 
under the nontaxable provisions of section 371 of the Internal 
Revenue Code of 1939. Due to the manner of the exchange, the tax- 
payer is unable to identify which of the stock received was attrib- 
utable to each type of preferred stock exchanged. Ifeld, where 
identification is lacking, the "average" rule is applicable in deter- 
mining the basis of the common stock received in the exchange. 

Advice has been requested as to the method of determining the basis 
of three public utility subsidiary companies received in exchange for 
preferred stock of the parent public utility holding company. 

The taxpayer acquired various blocks of $6 and $7 preferred stocks 
of a registered public utility holding company at various times and at 
difFerent prices. Pursuant to a plan of liquidation of such company, 
approved by an order of the Securities and Exchange Commission, the 
taxpayer, in one transaction, surrendered all of its $6 and $7 preferred 
stock and received in exchange therefor common stocks of three public 
utility subsidiary companies of the liquidated company, plus cash 
dividend adjustments. The gain to the taxpayer on the exchange 
was not recognized except to the extent of cash received in accordance 
with the provisions of section 371(a) and 371(e) (1) of the Internal 
Revenue Code of 1939. 

All the stock received by the taxpayer in the exchange was received 
simultaneously in one lot and was in the form of certificates represent- 
ing, in each instance, 100 shares of stock, with any odd number of 
shares of any one of the companies being included in one certificate. 
There was no identification or designation as to which shares of the 
common stocks of the three public utility companies were attributable 
to any specific shares of the $6 or $7 preferred stock surrendered in 
the exchange. 

The specific question presented is whether tile taxpayer may com- 
ute an "average" basis for the common stock received upon the 

iquidation of the public utility company. It is fairly well settled 
that where identification. is lacking, an average basis must be used 
for stock of another corporation received in a nontaxable exchange 
pursuant to a reorganization under section 112(g) (1) of the Code « 
1939. See L~gde E. Arrott v. Commissioner, United States Board of 
Tax Appeals Memorandum Opinion, entered June 19, 1942, a]Firmed, 
136 Fed. (2d) 449 and Christian W. Fon Cunten v. Commisst'oner, 28 

B. T. A. '702, alarmed, 76 Fed. (2) 670. In the instant casey a]thoug]I 
the stock was not acquired in a nontaxable exchange pursuant to a 

reorganization under section 112(g) (1) of the Code, the stock %» 
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acquired in a tax-free exchange as a result of a liquidating distribution 
under the provisions of section 871 of the Code. 

Accordingly, it is held that the tax basis of the shares of common 
stock received in the exchange should be determined by aggregating 
into one figure the respective bases of the various lots of the $6 and 
$7 preferred stock exchanged and, after appropriate adjustments, 
under section 879(a) of the Code, for cash received and gain recog- 
nized, allocating such figure to the cominon stocks in proportion to 
the total fair market value of the shares of each corporation on the 
e8ective date of the exchange. The amount thus allocated to the 
common stock of each company will be divided by the total number 
of shares of that company acquired in the exchange so that the basis 
of each sliare will be an "average" basis. 

SUBCHAPTER D, — EXCESS PROFITS TAX 

PART I. — RATE AND COMPUTATION OF TAX 

SECTION 480. — IMPOSITION OF TAX 

REGULATIQNs 180, SEUTioN 40. 480 — 2: Rate of 
tax. 

Rev. Rul. 55 — 94 

Where a corporation, which has undergone a "de facto" dissolu- 
tion in 1936, is reactivated as of January 1, 1950, as a result of a 
nontaxable transaction under section 112(b) (5) of the Internal 
Revenue Code of 1939, such corporation is held to have "commenced 
business" as of the date of reactivation and is a "new" corporation 
within the meaning of section 430(e) of the Code. 

Advice has been requested whether the date of' commencement of 
business or the date of recommencement of business should be used in 
determining whether a corporation is a "new corporation" within the 
meaning of section 480(e) of the Internal Revenue Code of 1989. 

The taxpayer was organized in 1914 with an authorized capital 
structure consisting of o5z shares of preferred stock and 75m shares 
of common stock. In 1986, its net assets were transferred to a part- 
nership, the members of which were stockholders of the corporation. 
The stockholders' interest in the partnership was in the same propor- 
tion as their stock holdings in the corporation. Although the entire 
outstanding capital stock was cancelled, the corporation retained. its 
charter. I&'rom 1986 to 1950 the corporation had no income and its 
only activities were tlie filing of annual statements and payment of 
State franchise taxes. 

' 

As of January 1, 1950, the corporation was reactivated and the part- 
nership transferred its net assets to the corporation and dissolved. 
The corporation amended its charter to authorize 10m shares of com- 
mon stock, which together with 600a, ' dollars of debentures were issued 
in exchange for the partnership's net assets. 

Section 480(e) of the Code provides in efFect that in the case of a 
corporate taxpayer which "commenced business' after July 1, 1945' 
alid whose fifth taxable year ends after June 80, 1950, excess profits 
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tax shall be levied at specified rates difFerent from those imposed gen- 
erally by section 430 (a) of the Code. 

Section 40. 430 — 2(e) (3) of Regulations 130 provides that the "date 
the corporation commenced business shall be determined for purposes 
of section 430(e) and of (e) of this section under the rules provided in 
tlie regulations promulgated under section 445, " which relates to the 
computation of average base period net income in the case of new 
corporations. 

Section 40. 445 — 1(a) (2) of Regulations 130 provides in part as 
follows: 

The words "commenced business" do not have the same meaning as "in exist- 
ence. " Ordinarily, a corporation commences business when it starts the busi- 
ness operations for which it was organized; a corporation comes into existence 
on the date of its incorporation. galere organizational activities, such as incor- 
poration or the issuance of capital stock, are not alone suflicient to show com- 
mencement of business. If the activities of the corporation have advanced to 
the extent necessary to establish the nature of its business operations, it will 
be deemed to have commenced business. For example, the acquisition of operat- 
ing assets which are necessary to the type of business contemplated may con- 
stitute the commencement of business. 

In I. T. 3871, C. B. 1947 — 2, 62, it was held tliat upon presentation 
of the facts to the "collector, " a corporation which has ceased business 
operations, has retained no assets, and has no income, may be relieved 
from filing Federal income tax returns even tliough the corporation 
has not been formally dissolved. This conclusion was based on the 
fact that there was no specific provision in section 29. 52 — 1 of Regula- 
tions 111 (now section 39. 52 — 1 of Regulations 118) with respect to 
the necessity of filing a Federal income tax return in the case of a 
corporation which lias ceased business operations but has not been 
formally dissolved. It was also observed that the above-mentioned 
section of the regulations provided that a corporation which has re- 
ceived a charter but has never perfected its organization, which has 
transacted no business and which lias had no income, niay be relieved 
of the necessity of nanking a return as long as it remains in an un- 
oroanizcd condition. The conclusion reached in I. T. 3871, supra, 
is further supported by reference to tile decision in Esamzn Chevrolet 
C'o. r. Commissioners", 3 T. C. 1076, wherein it was held that the Com- 
niissioner acted properly in annualizing, pursuant to section 711(a) 
of the 1939 Code, the excess profits tax return filed for the calendar 
year 1940 by a corporation which on June 30, 1940, distributed all its 
assets, subject to liabilities, to its stockholders and discontinued its 
business, but did not surrender its charter. The court stated in efFect 
that even conceding that under State law the corporation had a legal 
existence for the eiitire calendar year it did not follow that for pur- 
poses of income and excess profits tax dissolution niay not occur prior 
to the date the cliartcr is cancelled; tliat there may be a de facto 
dissolution even though there is not a de jure one and that since the 

'7 

corporation had "no capital, no income and no expense' and was 
mere empty sliell" there could be no doubt tliat tliere was a de facto 
dissolution as of the date of the liquidation. 

Accordingly, assuming the reactivation of the corporation as « 
January 1, 1950, resulted from a nontaxable transaction under section 
112(b) (5) of the 1939 Code, it is held that a "de facto" dissolution 
occurred in 1936; that the taxpayer terminated its business at that 
time; and that the corporation is deemed a new corporation whicii 
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"commenced business" as of the date of such reactivation, within the 
meaning of section 480 (e) of the Code. 

REGvLATIQNs 180, SEGTIGN 40. 480 — 2: Rate of tax. 

Election in the computation of the excess profits tax, See Rev. Rul, 
55-876, below. 

SECTION 481. — DEFINITION OF AD JUSTKD EXCESS 
PROFITS NET INCOME 

REGULATIQNs 180, SEGTIQN 40. 481 — 1: Definition Rev. Rul, 55-876 
of adjusted excess profits net income. 

(Also Sections 480, 488; Regulations 180, 
Sections 40. 480 — 2, 40. 488 (a) — 2. ) 

An adjustment shall be made for interest on borrowed capital 
under section 433(a) (1) (Ã) or (0) of the Internal Revenue Code 
of 1939 in those cases where (1) the total of the excess profits credit 
(allowed under section 434) and the unused excess profits credit 
adjustment (allowed under section 432) is less than 825, 000 and 
therefore, such sum is, pursuant to section 431, increased to $25, 000; 
and (2) where the taxpayer is a new corporation whose tax liability, 
computed under the alternative method set forth in section 430(e) 
(1), is less than under the other computations provided for in 
section 430. 

Advice has been requested whether an adjustment should be made 
for interest on borrowed capital under section 488(a) (1) (N) or (0) 
of the Internal Revenue Code of 1989 in those cases where (1) the 
total of the excess profits credit (allowed under section 484) and the 
unused excess profits credit adjustment (allowed under section 4M) 
is less than $25, 000 and therefore, such sum is, pursuant to section 481, 
increased to, , P5, 000; and (2) where the taxpa~yer is a new corporation 
whose tax liability, computed under the alternative method set forth 
in section 480(e) (1), is less than under the other computations pro- 
vided for in section 480. 

Section 480(a) imposes a tax upon the adjtlsted ea'ces8 proPts net 
income of every corporation. This adjusted excess profits net income 
is defined by section 481 as the excess profits net income (as defined 
in section 488(a) ) minus the sum of the excess profits credit (allowed 
under section 484) and the unused excess profits credit adjustment 
(allowed under section 4M); if the sum of the excess profits credit 
and the unused excess profits credit adjustment should be less than 
$25, 000, section 481 provides that such sum is to be increased to $25, 000. 
This conteinplates an increase in the excess profits credit and the un- 
used excess profits credit adjustment, and not a substitution of a new 
credit. Therefore, a corporation will, in each instance, have a credit 
allowed under section 484. Section 484 provides for an excess profits 
credit based on income (section 485) or a credit based on invested 
capital (section 486) ~ 

As indicated above, excess profits net income is computed under 
section 488(a). That section provides that excess profits net income 
is normal tax net income plus or minus certain adjustments set forth 
therein, Among these ad]ustments, is an adjustment for interest on 
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borrowed capital; the adjustment is made under section 433(a) (1) 
(N) if the excess profits credit is based on invested capital and under 
section 433(a) (1) (0) if the excess profits credit is based on income. 

Section 430(a), in imposing a tax upon the adjusted excess profits 
net income of a co~rporation, provides for certain alternative computa- 
tions. One of these, section 480(a) (1) is a computation based upon 
adjusted excess profits net income; the others, sections 430(a) (2) (A), 
(B) and (C), and section 480 (a) (8), the latter of which iftcorporates 
by reference any computation under section 430 (e) with respect to a 
new corporation using a computation based upon excess profits net 
income. The question presented here is whether a corporation whose 
adjusted excess profits net income is being subjected to tax, in making 
the alternative computation of tax under section 430(a) (2) or (8), 
upon its excess profits net income, or in computing its tax under any 
part of section 430(a), after subtracting the minimum of @5, 000 
allowed under section 431, must utilize the same excess profits net 
income that was used in computing the adjusted excess profits net 
income under section 431. It seems quite clear that it must. As stated 
above, section 430(a) imposes a tax upon adjusted excess profits viet 
income, which must refiect an excess profits credit allowed under 
section 434 and hence an adjustment for interest on borrowed capital. 
It is then evident, that those alternative computations thereunder 
which are based upon excess profits net income are utilizing the same 
income subject to tax under the general rule enunciated therein but 
without any reduction as provided for in section 431. 

Accordingly, it is held that an adjustment shall be made for interest 
on borrowed capital under section 483(a) (1) (N) or (O) of the Inter- 
nal Revenue Code of 103'9 in those cases where (1) the total of the 
excess profits credit (allowed under section 434) and the unused 
excess profits credit adjustment (allowed under section 432) is less 
than $25, 000 and therefore, such sum is, pursuant to section 481, 
increased to $25, 000 and; (2) ~here the taxpap er is a new corporation 
whose tax liability, computed under the alternative niethod set forth 
in section 430(e) (1), is less than under the other computations pro- 
vided for in section 430. 

SECTION 433. — EXCESS PROFITS NET INCOME 

REGULATioNs 130, SEOTION 40. 433(a) — 2: Computation 
of excess profits net income for the taxable year. 

Adjustment for interest on borrowed capital. See Rev. Rul. 55-376, 
page 421. 

SECTION 435(g). — NET CAPITAL ADDITION OR REDUC- 
TION [EXCESS PROFITS CREDIT — BASED ON INCOME] 

REGULATIQNs 130, SEGTIGN 40. 435-7: Net cap- Rev. Rul. 55-8~2 
ital addition or reduction. 

In determining a net capital addition under section 435(g) of the 
Internal Revenue Code of 1939 for the purposes of the excess protits 
credit based on income, a distribution by a corporation of the stock 
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of a wholly-owned subsidiary as a diviclend, which distribution re- 
duces the corporation's inadmissible assets and does not provide 
funds used in increasing its operating assets, does not result in a net 
capital addition within the meaning of section 435( ) (0) of the 
Code. 

Advice has been requested whether a corporation is entitled to a 
net capital addition for the purposes of computing its excess profits 
credit based on income where there has been a decrease in inac1missible 
assets in conjunction u ith an increase in operating assets, the clecrease 
in inadniissibles resulting when stock in a wholly-owiied subsidiary 
was distributed by the co~rporation to its controlling stockholders as a 
dividend. 

In the instant case, the corporation distributed to its two controllin 
corporations as a dividend all of its stock in a wholly-owned sub- 
sidiary. The distribution resulted in a, net decrease in inadniissible 
assets of the distributing corporation for the taxable year in the 
amount of 1. 5z dollars. During the same taxable year, there was a 
net increase of . Ba dollars in the corporation's operatingiassets which 
came about by reasons other than the stock distribution, since no addi- 
tional funds were obtained by the corporation as a result of the stock 
dividend. 

Section 435(g) (0) of the Internal Revenue Code of 1039 provides 
that the excess of the decrease in inadmissible assets for the taxable 
year over tlie net capital reduction for the taxable year shall be con- 
sidered the net capital addition (or shall be added to the net capital 
addition otherwise determined), subject to the exceptions and liniita- 
tions provided in paragraph (10) of that section. One of the liniita- 
tions in paragraph (10) is that such excess of the decrease in inad- 
missibles shall not be greater than the excess of the increase in 
operating assets for the taxable year over the net capital addition 
(determined without certain limitations that are not pertinent here) 
for that year. 

The purpose of paragraph (9) of section 485 (g) of the Code is iliat 
"reductions in inadmissible assets subsequent to the base period are to 
be allowed a credit as capital additions provided that the additional 
capital is invested in operating assets. " Senate Report No. 781, 82d 
Cong. , C. B. 1951 — 2, 458 at 515. Operating assets, as defined in para- 
graph (10) of section 485(g), supra, rueans property used in the 
taxpayer's trade or business, stock in trade or other property of a 
kind which would properly be includible in the inventory of the tax- 
payer, and property held by the taxpayer primarily for sale to cus- 
tomers in the ordinary course of the taxpayer's trade or business. It 
is apparent that the intent of section 435(g) (9) of the Code is that a 
capital addition under that section should result where additional 
funds were obtained from the disposal of inadmissible assets and such 
funds are used to finance expanding manufacturing operations, 
facilities, or inventories. 47hile in some instances an increase in 
operating~ assets could come about by reasons other than by the sale 
of inadmissible assets, as, for example, from indebtedness incurred 
which constituted borrowed capital, a decrease in inadmissible assets 
for the purpose of section 485(g) (9) would not appear pertinent 
where no additional capital was made available to the taxpayer. In 
the instant case, no additional funds v ere obtained as a result of the 

864066' — 56 — 28 
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taxpayer distributing stock in a wholly-owned subsidiary as a 
dividend. 

Accordingly, it is held that in determining a net capital addition 
under section 435 (g) of the Code for the purposes of the excess profits 
credit based on income, a distribution by a corporation of the stock of 
a wholly-owned subsidiary as a dividend, which distribution reduces 
the corporation's inadmissible assets and does not provide funds used 
in increasing its operating assets, does not result in a net capital 
addition within the nieaning of section 435(g) (9) of. the Code. 

SECTION 436. — EXCESS PROFITS CREDIT — BASED ON 
INVESTED CAPITAL 

REGUL$TIQNs 130' SEcTI0N 40. 436 — 1: Excess 
profits credit based on invested capital. 

Accumulated earnings and profits for invested capital purposes 
shall refiect the increase or decrease in the Federal income and excess 
profits tax liability of the preceding year attributable to inventory 
replacements, but not to refiect any decrease because of net operating 
loss of unused excess profits carrybacks. See Rev. Rul. 55-28, page 359. 

SECTION 456. — ABNORMAI. ITIES IN INCOME IN 
TAXABLE PERIOD 

REGULATIoNs 130, SEGTIoN 40. 456 — 1: Abnor- 
malities. 

(Also Section 721; Regulations 112, Section 
35. 721 — 1. 

Rev. Rul. 55-207 

A corporation had, in prior years, pledged cotton produced by it 
with the Commodity Credit Corporation as collateral for a loan. 
It defaulted upon this loan, whereupon its pledged cotton became, 
under the terms of the loan agreement, part of a producer's pool 
created aud operated bv the lender. The producer no longer had any 
right of redemption with respect to the cotton. It la. ter received, 
pursuant to the terms of the loan agreement, its pro rata share of 
the proceeds remaining after satisfaction of the loans chargeable 
against the pooled cotton and the expenses incident to conducting 
the pool. Held, such amounts do not constitute abnormal income 
within the meaning of section 456(a) of the Internal Revenue Code 
of 1989. Held further, even if such amounts could be viewed as 
abnormal income under section 456(a) of the Code, such income 
could only be attributed to the year in which the taxpayer's right 
to receive the income became fixed. 

Advice has been requested whether, for the purposes of section 
456 of the Internal Revenue Code of 1939, the excess of the proceeds 
from the sale of pledged cotton over the amount of the producer's 
loan from the Commodity Credit Corporation constitutes abnormal 
income attributable to a year other than the year of accrual. 

In 1949, the taxpayer, a corporation keeping its books on the 
accrual method of accounting and reporting its income on the basis 
of a fiscal year ending January 31st, obtained a loan of 15m dollars 
from the Cominodity Credit Corpor~ation, pledging as collateral its 
1948 cotton crop. In July of 1949 the taxpayer defaulted in payment 
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of the loan and. the cotton pledged as collateral for the loan was 
laced in a pool by the Commodity Credit Corporation. During it. s 
seal year ending January 81, 1951, the cotton was sold and the tax- 

payer received 3x dollars rep~resenting the proceeds of. the sale, less 
payment of the loan and expenses. Tiiere is no shoiving that the sale 
at a price producing such proceeds was not the result of improved 
business conditions. The specific question presented is vvhether the 
3g dollars represents abnormal income attributable to other years 
within the purview of section 456 of the Code. 

Section 456(a) of thc Code provides in part: 
(a) DEEIRIIIozs. — I~'or the purposes of this section— 

(1) ABrloRMxL IzcoME. — The term "abnormal income" means income of 
any class described in paragraph (2) includible in the gross income of the 
taxpaver for any tazable vear under this subchapter if it is abnormal for 
the taxpayer to derive income of such class, or, if the taxpayer normally 
derives income of such class but the amount of such income of such class 
includible in the gross income of the taxable vear is in excess of 115 per 
centum of the average amount of the gross income of the same class for the 
four previous taxable years or, if the tazpaver was not in existence for 
four previous tazable vears, the taxable years during which the taxpaver 
was in existence. 

Section 456(a) (2) of the Code enunierates the separate classes of 
income. In this instance the tvpe of inconie under consideration does 
not appear to fall vvithin the classes (h. ) to (D) enumerated therein. 
Ho~ever, it is provided that: 

The classification of income of anv class not described in subpara raphs 
(A) to (D), inclusive, shall be subject to regulations prescribed by the Secretary. 

Section 40. 456 — 2(b) of Regulations 180 provides in part: 
Other income, not within a class described in subparagraphs (A) — (D) of 

section 456(a) (2), to which section 456 is applicable may be grouped by the 
tazpaver, subject to approval by the Commissioner on the examination of the 
taxpayer's return, in such classes similar to those specified in subparagraphs 
(A)-(D) of section 456(a) (2) as are reasonable in a business of the type which 
the taxpayer conducts, and as are appropriate in the light of the tazpayer's busi- 
ness experience and accounting practice. 

Section 456 (b) of the Code provides in part: 
(b) ABIOUxr ATTRIBUTABLE To OTHER YEARs. — The amount of the net abnormal 

income that is attributable to any previous or future taxable year or years shall 
be determined under regulations prescribed by the Secretary. 

Section 40. 456 — 3 of Regulations 180 provides in part, : 
AMOUNT ATTRIBUTABLE To OTHER YEARs. — (a) The mere fact that an item 

includible in gross income is of a class abnormal either in kind or in amount 
does not result in the exclusion of any part of such item from excess profits net 
income. It is necessary that the item be found attributable uncler these re" ula- 
tions in whole or in part to other taxable years. Only that portion of the itmn 
which is found to be attributable to other years ma. y be excluded from the gross 
income of the taxpaver for the year for which the ezcess profits tax is bein„ 
computed. 

(b) Items of net abnormal income are to be attributed to other vears in the 
light of the events in which such items had their origin, and onlv in such amounts 
as are reasonable in the light of such events. To the extent that any items of 
net abnormal income in the taxable year are the result of such factors as high 
prices, low operating costs, increased demand, or decreased competition, such 
items shall not be attributed to other taxable years. Thus, no portion of an 
Item is to be ati. ributed to other years if such item is of a class of income v hich 
is in excess of 115 percent of the average income of the sanIe class for the four 
previous taxable years solely because of an improvement in business con- 
ditions. 
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Thus, two conditions must be met before any income may be con- 
sidered as abnormal within the meaning of section 456 of the Code, 
namely, (1) the income must be abnormal in kind or amount, and (2) 
such abnormal income must be attributable to other years. 

The loan agreement with the Commodity Credit Corporation pro- 
vides, so far as is pertinent here, (1) that all holders of the note shal) 
look solely to the cotton for satisfaction of the loan, (2) that the 
Commodity Credit Corporation has the right, if it so desires, to 
purchase the pooled cotton, and (3) that the Commodity Credit Cor- 
poration is required to remit the net proceeds, if any, to the producer. 
From the above it is apparent that the title to the pooled cotton under 
the circumstances was in the producer and not the Commodity Credit 
Corporation. The proceeds from the sale belonged to the producer 
and constituted gross income. This gross income was the normal 
income of the producer. 

The above is in accord with I. T. 4016, C. B. 1950 — 2, 29, in which 
it is held that advances received by cotton producers under similar 
loan agreements are loans and not proceeds from the sale of cotton, 
even though the producer may not be called upon to pay any deficiency 
which may exist after the sale of the pledged cotton, provided the 
producer reduces cotton acreage in accordance with an agreement 
with the Secretary of Agriculture and provided he has made no mis- 
representation in connection with the loan. Advances may be loans 
even where there is absence of personal liability and the lender can 
look only to the pledged securities for repayment. Also, if the pro- 
ducer realizes an additional amount upon liquidation of the pool, such 
additional amount will constitute income for the taxable year in which 
his right to receive it becomes fixed, if he employs the accrual method 
of accounting. 

In this instance the net proceeds of Sx dollars received from the 
sale of the producer's cotton, even if considered to be abnormal income, 
cannot be attributed to any year other than the fiscal year ending 
January 81, 1051, as to do so would be at variance with the regulations 
and the established accounting method of the taxpayer. See Xu5a 
Gcrden8, Inc. v. Commus8ioner, 17 T. C. 884. 

Accordingly, it is held that the Bx dollars does not constitute ab- 
norrnal income within the meaning of section 456 of the Internal 
Revenue Code of 1089 but constitutes normal income which can only 
be attributed to the taxpayer's taxable year ended January 81, 1951. 

REGULATIQNs 130, SEGTIoN 40. 456 — 1: Abnormal- Rev. Rul. 55-877 
ities in income in taxable year. 

F&or excess profits tax purposes, the increases in the redemp- 
tion prices of noninterest-bearing obligations which are reported as 
income received in any taxable year by a corporation on the cash 
basis of accounting, pursuant to an election under section 42(b) of 
the Internal Revenue Code of 1939, constitute, to the extent of the in- 
come accrued up to the time of the election, a separate class of 
abnormal income attributable to the years in which the increases 
had their origin under section 4N of the 1939 Code. 

Advice has been requested whether certain increases in redemption 
prices of nonintercst-bearing obligations issued at a discount, under 
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the circumstances set forth below& constitute abnormal income at- 
'tributable to other years within the meaning of section 456 of the 
Internal Revenue Code of 1989. 

The corporation keeps its books and records and files its Federal 
income tax returns on the cash receipts and disbursements basis. 
Pursuant to an election under section 42(b) of the 1989 Code, the 
increases in the redemption prices of certain noninterest-bearing 
obligations occurring in the taxable year 1950 and prior years were 
treated as income received in 1950. The amount reported in 1950 
was 100' dollars of which 75m dollars represented the accumulated 
increases in value of such obligations prior to 1950. 

Section 42 of the 1M9 Code provides in part: 

(b) NCNINTRREST-BEARING ORLIGATIONS Issvvn xr DrscovNr. — If, in the case 
of a taxpayer owning any noninterest-bearing obligation issued at a discount and 
redeeinable for fixed amounts increasing at stated intervals " ~ ~ the increase 
in the redemption price of such obligation occurring in the taxable year does not 
(under the method of accounting used in computing his net income) constitute 
income to him in such year, such taxpayer may, at his election made in his return 
for any taxable year beginning after December 31, 1040, treat such increase as 
income received in such taxable year. If s. ny such election is made with respect 
to any such obligation, it shall apply also to all such obligations owned by the 
taxpayer at the beginning of the first taxable year to which it applies and to all 
such obligations thereafter acquired by him and shall be binding for all subse- 
quent taxable years, unless upon application by the taxpayer the Commissioner 
permits him, subject to such conditions as the Commissioner deems necessary, 
to change to a different method. In the case of any such obligations owned 
by the taxpayer at the beginning of the first taxable year to which his election 
applies, the increase in the redemption price of such obligations occurring 
between the date of acquisition ~ * ~ and the first day of such taxable year 
shall also be treated as income received in such taxable year. 

Section 456 of the 1M9 Code provides in part: 
(a) DErrNzrzovs. — For the purposes of this section— 

(I) ARNORMAL INUOMR. — The term "abnormal income" means income of 
anv class described in paragraph (2) includible in the gross income of the 
taxpayer for any taxable year under this subchapter if it is abnormal for 
the taxpaver to derive income of such class, " i " 

(2) SECRETE cLAssEs OF INcoME. — Each of the following subparagraphs 
shall be held to describe a separate class of income: 

(D) Income includible in gross income for the taxable year rather 
than for a different taxable year by reason of a change in the taxpayer's 
method of accounting. 

(b) AMollNT ATTRIBUTABLE To OTHER YEARs. — The amount of the net abnornial 
income that is attributable to any previous i ~ ' taxable year or years shall 
be determined under regulations prescribed by the Secretary. ~ * ~ 

It is abnormal for a taxpayer to derive income of any class only if 
the taxpayer received no gross income of that class for the four 
previous taxable years. Section 40. 456 — 1(a) of Regulations 180. In 
the instant case the taxpayer had no gross income coming within the 
class described in section 456 (a) (2) (D) supra, in the 4 years preceding 
1950. 

Section 40. 456 — 8 of Regulations 130 provides in part: 
AMGUNr ATrRtRUT&RLE To OTHRR YEAR. — (a) The mere fact that an item in- 

chldible in gross income is of a class abnormal either in kind or amount does not 
result ia the exclusion of any part of such item from excess profits net income, 
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It is necessary that the item be found attributable under these regulations in 
whole or in part to other taxable years. Only that portion of the item which is 
found to be attributable to other years may be excluded from the gross income 
of the taxpayer for the year for which the excess profits tax is being computed. 

(b) Items of net abnormal income are to be attributed to other years in the 
light of the events in which such items had their origin, and only in such amounts 
as are reasonable in the light of such events 

In view of the above, it is held that the increases in redemption 
prices of the noninterest-bearing obligations, purchased by the tax- 
payer, accrued up to the time of the election under section 42(b) of 
the Internal Revenue Code of 1939 constitute a separate class of ab- 
normal income within the meaning of section 456(a) (9) (D) of. the 
Code and are attributable to the taxable years in which they had their 
origin. Accordingly, 75m dollars of the total increases is attributable 
to the years prior to 1950 and the balance to the taxable year 1950. 

Section 40. 456 — 9 of Regulations 130 provides that the class of in- 
come may include such items of income as are includible in gross in- 
come for the taxable year by reason of a change from the installment 
method to the straight accrual method of accounting, a change in 
inventory method, or a change from the reserve method to the specific 
charge-o8 method for the treatment of bad debts. This section also 
provides that the method of allocating items of net abnormal income 
Includible in gross income for the taxable year rather than for a dif- 
ferent year by reason of changes in accounting method, other than a 
change from the installment to the accrual method, is to be determined 
in each particular case upon consideration of all the facts in the case. 

Section 49(b) of the 1939 Code was enacted by the Revenue Act of 
1941. H. R. Report No. 1040, 77th Congress, C. B. 1941 — 9, 413, at page 
445, in discussing the applicability of such section, stated in part: 

Therefore, with respect to such noninterest-bearing United States de- 
fense bonds, the effect of this section is to extend, at the election of the taxpayer, 
the accrual method to a taxpayer on the cash basis, but only for the limited 
purpose of reporting the increment in value of such bonds as it accrues. 

Thus, it would appear that it was the intent of Congress that an elec- 
tion under section 42(b) of the 1939 Code be considered a change in 
the method of accounting for a limited purpose. 

SECTION 458. — IIISTORICAL INVESTED CAPITAL 

REuvr, . ~~oNs 130, SrcrroN 40. 458 — 4: Determination Rev. Rul. 55-257 
of equity invested capital — Accumulated earn- 
ings and profits. 

For the purpose of computing equity invested capital under the 
provisions of section 458(d) of the Internal Revenue Code of 1939 
accuruulated earnings and profits may be determined by including 
therein, in the absence of a more accurate value, the cash surrender 
value of insurance policies carried by the taxpayer, as beneficiary, 
on the lives of its ofiicers. 

Advice has been requested whether, for the purpose of computing 
equity invested capital, accumulated earnings and profits should be 
determined by including therein the cash surrender value of insur. 
ance policies held by a corporation, as beneficiary, on the lives of its 
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oficers or by including tlierein the total preniiuuis paid by the cor- 
poration on such policies. 

Under the provisions of section 24(a) (4) of tile Internal Revenue 
Code of 1989 and the regulations proinulgated thereunder, no portion 
of premiuuis paicl on ai&y life insurance policy covering the life of 
any ofhcer or euiployeey oi of any person financially inteiested in any 
tracle or business carried on by the taxpayer, may be deducted by the 
taxpayer in computing net inconie when the taxi&ayer is directly or 
indirectly a beneficiaiy under such policy. To the extent that an 
asset is created by the paynient of sucli premiums, the taxpayer may 
be consiclered to hare a basis in the asset equal to the cash surrender 
value of the policy. This question was considered in Century Wood 
P) ese)'). )')) cj' Con)Pa)ly r. Co))H)wsslo)ie), 69 Fed. (2d) 967, wherein the 
court saicl: 

The cost of an asset is the real question here. It is obvious that cost 
is not the total amount paid in as premiums, since continuing insurance 
protection is part of the consideration for the contract. The part of 
the premiums which represents annual insurance protection has been 
earned and used. The other part of the premiun) is an investment built 
up as a reserve until the policy is matured or surrendered. If it is sur- 
rendered, the holder is entitled to the cash surrender value from the 
insurer, or, roug'hly, the return of the equivalent of his investment after 
the cost of annual protection is deducted from the premiums. 

The petitioner in this case has made no effort to show the reserve 
carried by the insurer on these policies. But cost is approximately 
reflected by the cash surrender value of the policies ~ * *. 

The question here preseiited was consiclered by the courts and the 
Internal Revenue Service under the Vi'orld 9'ar I excess profits tax 
law which contained provisions relative to historical invested capital 
similar to those contained in section 458 of the Internal Revenue Code 
of 1989. It was held that amounts paid out of earnings by a taxpayer 
as premiums on insurance policies carried by the taxpayer on the lives 
of its oKcers in excess of that portion which is applicable to pure 
term insurance is the amount to be included in invested capital as 
earned surplus. See E. J. Gallagher Pica jty Co. v. Comntzssioner, 
4 B. T. A. 219; cVaA'onal Strata Workg v. Com))iissione)" 47 Fed. (2d) 
844; A. R. R. 229, C. B. 8, 854 (1920); O. D. 745, C. B. 8, 855 (1920). 

However, in the case of Lucan v. Zi ate Ilallotc~ay A/exander et ah. , 
279 U. S. 5 ) 3, Ct. D. 76, C. B. VIII — 2 278 (1929), the Supreme Court 
of the United States adopted the reserve value, i. e. the reserve car- 
ried by the insurer on the policies, in calculating the asset value of 
an insurance policy. But as a pr~actical matter, in many cases the 
casli surrender. vahie closely approximates the value of the taxpayer's 
inrestment. In such instances tile slight difference in aniounts 
involved may be disregarcled in the interest of aclministrative 
convenience. 

In view of the above, it is held that for the purpose of computing 
equity invested capital under section 458(d) of the Internal Rev- 
enue Code of 1989, accumulated earnings and profits may be deter- 
mined by including therein, in the absei&ce of a more accurate value, 
the cash surrender value of insurance policies carried by a taxpayer, 
as beneficiary, on the lives of its oScers. 
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REGULATIQNs 130, SEOTICN 40. 458-4: Determination 
of equity invested capital — Accumulated earll- 
ings and profits. 

Accumulated earnings and profits to reflect increase or decrease in 
Federal income and excess profits tax liability of preceding taxable 
year attributable to inventory replacement but not to refiect decrease 
because of net operating loss or unused excess profits credit carry- 
bacl-s. See Rev. Rul. 55 — 28, page 359. 

SUBCHAPTER E. — TAX ON SELF-EMPLOYMENT INCOME 

SECTION 481. — DEFINITIONS 

REGULATIONS 118& SECTION 39. 481-1: Net 
earnings from self-employment. 

Rev. Rul. 55 30 

"Salary" drawings received by a member of a partnership as 
compensation for services rendered to the partnership are includ- 
ible in computing net earnings from self-employment for purposes 
of the Self-Emplovment Contributions Act where, by agreement of 
the partrers, such payments are not chargeable against the working 
member's capital account regardless of whether the partnership 
sustains an operating loss, but are chargeable against the capital 
accounts of the remaining partners in the event of a partnership 
loss. 

An inquiry has been received regarding the treatment for purposes 
of the Self-F'mploylnent Contributions Act (subchapter E, chapter 1, 
of the Internal Revenue Code of 1939) of payments made to the only 
working member oi a partnership. 

Pursuant to the partners' agreement all the members, including the 
working member, shared profits and losses equally; the working 
member received specified weekly amounts termed "salary" drawings 
whether or not the partnership operated at a profit; and in the event 
of a loss, such "salary" amounts were not charged against the working 
member's capital account but were deducted in equal portions from 
the capital accounts of the other two partners. 

The Self-Employment Contributions Act imposes a tax upon self- 
employment income which, as provided in section 481(b), is based 
upon "net earnings from self-employnlent. " The quoted term is 
defined in section 481(a), as follows: 

Nsr EanNINos EsoM Szz. r-E~m. orMaxr. — The term "net earnings from self- 
employment" means the gross income derived by an individual from any trade 
or business carried on by such individual, less the deductions allowed by this 
chapter which are attributable to such trade or business, plus his distributive 
share (whether or not distributed) of the ordinary net income or loss, as com- 
puted under section 188, from any trade or business carried on by a partnership 
of which he is a meruber; except ~ ~ *. (The exceptions are not here 
material. ) 

It is clear that any portion of the partnership's net operating pro"t 
or loss credited or charged, respectively, to the workino' member's 
capital account would constitute "his distributive share 
the ordinary net income or loss s s ~ from any trade or business 
carried on by a partnership" within the scope of section 481(a) and& 
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hence, would have to be taken into account in computing his net earn- 
ings from self-employment. 

Moreover, the working member's so-called "salary" drawings would 
also have to be treated as net earnings f 

lorn 

selt-employment. As that 
term is defined in section 481(a), it includes the "gross income derived 
by an individual from any trade or business carr~ied on by such indi- 
vidual, less the deductions * s * attributable to such trade or 
business. " With certain exceptions not material here, section 481(c) 
provides that the term "trade or business" as it is used with reference 
to self-employment income or net earnings from self-employment is 
to have the same meaning as when used in section 23 of the Code. 

Inasmuch as partners are worl. ing for themselves and cannot be 
their own employees, amounts received by thenI as "salaries" cannot 
be treated as such for purposes of chapter 1 of the Code. Accord- 
ingly, under the Code such amounts are not properly deductible as 
operating expenses of the partnership and should not be so regarded 
in the computation of the partnership's income. Thus, if it should 
be determined that the amount of the so-called "salary" drawings 
received by the working Inember did not exceed the partnership's in- 
come, it is apparent that such payments would constitute withdrawals 
of partnership profits. 

If, on the other hand, the amounts of the so-called "salary" draw- 
ings should exceed the partnership's income they would necessarily 
constitute withdrawals of capital insofar as the excess is concerned. 
Since in that case the "salary" drawings are to be charged to the capi- 
tal accounts of the other two partners and not to the capital account of 
the working member, they would be taxable income to such working 
member and deductible by the partners to whose capital accounts theyy 
v ere charged. See, for example, Aucgustine 3t. Lloyd, 15 B. T. A. 82 
acq. , C. B. VIII — 1, 27 (1929); (3-. C. M. 6582, C. B. VIII-2, 200 (1929) . 
Inasmuch as these capital depletions are or~dinary and necessary ex- 
penses incurred in carrying on the business of each of such partners 
and, as such, deductible by them in computing their respective net 
incomes, then the "salary" drawings should be regarded as "gross 
income derived by an individual from any trade or business carried on 
by such individuaP within the scope of the definition of net earnings 
from self-employment quoted above. 

There is further support for the conclusion that these "salary" draw- 
ings should be treated as net earnings from self-employment as that 
term is defined in section 481(a). While these drawings are not a 
distributive share of the partnership's net income, they are amounts 
received in lieu of such distributive share under a guarantee contract 
entered into as an incident to the partnership operation. 

REGvLATIoÃs 118) SEcTIoN 89. 481 — 1: Net 
earnings from self-employment. 

Rev. Rul. 55 — 49 

Income derived by an individual from the sale of real estate origi- 
nally purchased as unimproved, land and subsequently divided into 
lots and turned over to a real estate firm to sell constitutes income 
from a "trade or business" and should be included in computing net 
earnings from self-employment for purposes of the Self-Employment 
Contributions Ect. 
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The question has been presented whether income received by an 
individual from the sale, through a real estate agency, of. subdivided 
and improved real estate originally purchased as unimproved land, 
is subject to the. tax imposed under the Self-Employment Contribu- 
tions Act (subchapter E, chapter 1, Internal Revenue Code of' 1939. ) 

The taxpayer in the instant case purchased a large tract of land 
which, at the time of purchase, he had no intention of subdividing. 
few years later, however, he subdivided the tract and spent consid- 
erable sums of money to improve the tract, involving clearing the land, 
paving streets, installing street lights, water mains, fire hydrants, etc. 
Iie constructed and sold several homes on the property but, in view of 
the expenses incurred in connection with the subdivision of the tract, 
these sales were at a loss to him. Accordingly, he discontinued the 
building project. Since 1950, his interest in the real estate project has 
been confined to sales of the remaining lots in the tract. These sales 
are conducted exclusively by a real estate firm and the taxpayer devotes 
none of his time to the actual selling of the lots, neither does he make 
frequent visits to the location of the tract. 

Section 481 of the Self-Employment Contributions Act provides in 
part as follows: 

(a) KEr ExsvzNes FsoM SELs-Esrrz. ovizzzT. — The term "net earnings from 
self-employment" means the gross income derived by an individual from any 
trade or business carried on by such individual, less the deductions allowed by 
this chapter [chapter I] which are attributable to such trade or business, * ~ ~ 

(c) TRADE OR BUsIKEss. — The term "trade or business, " when used with ref- 
erence to self-employment income or net earnings from self-employment, shall 
have the same meaning as when used in section 23 [Internal Revenue Code of 
1939l except that such term shall not include — ~ * ~ (the exceptions are not 
here material). 

Section 39. 481 — 1(b) (2), Regulations 118, provides, among other 
things, that the trade or business must be carried on by the individual, 
either personally or through agents or employees. 

Whether an individual is engaged in a "trade or business" is de- 
pendent upon all the facts and circumstances in the particular case. 
As a general rule, a person who is engaged in an occupation or profes- 
sion For profit and who is not reoarded as an employee for purposes 
of the Federal Insurance Contributions Act taxes is engaged in a 
"trade or business. " 

In the instant case, there are several factors which lead to the con- 
clusion that the taxpayer is engaged in the business of selling property. 
He personally subdivided the tract of land and spent considerable sums 
«f money in doing so. Even though he discontinued the part of his 
venture related to the building of liomes, he never abandoned his in- 
tention of selling the remaining lots. The fact that he chose to con- 
duct those sales through a real estate agency is not sufficient to exclude 
his income from those sales from the term "net earnings from self- 
employment, . " 

Accordinoly, it is held that the income derived by the individual 
from the sale of real estate originally purchased as unimproved land 
and subsequently divided into lots and turned over to a real estate firm 
to sell constitutes income from a "trade or business" and should be in- 
cluded in computing net earnings from self-employment for purposes 
of the Self-Employlnent Contributions Act. 
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REGI|LATIONs 118, SEcTIOÃ 39. 481-1: Net 
earnings from self-employment. 

Income earned by an individual who maintains telephone infornia- 
tional service to various automobile dealers for the purpose of enabling 
their salesmen to complete sales on specific niodels of cars. See Rev. 
Rul. 55 — 118, page 481. 

REGULATIoxs 118, SEcTroN M. 481-1: Net 
earnings froin self-employment. 

Incoine received by an independent contractor from sources without 
the United States. See Rev. Rul. 55 — 172, page 98. 

REGLLATro& s 118, SEciroN 89. 481 — 1: Net 
earnings froin self-employment. 

Royalties ancl other income received froni writing books and giving 
public lectures as sideline activities of a full time uiiivcrsity professor. 
See Rev. Rul. 55 — 885 page 100. 

REGLLATIois 118, SECTroN 89. 481 — 8: Trade or Rev. Rul. 55-258 
business. 

An individual who, in addition to part-time employment, enters 
various and unrelated prize contests in his own behalf, and does not 
advise or act for others iu entering such contests, is not engaged in 
a "trade or business" for purposes of the Self-Fmployment Con- 
tributious Act. Accordingly, the value of the prizes won by the 
contestant althou "h subject to norural income tax aud surtax is not 
includible in computing uet earuiugs froin self-employment. 

A question lias been raisecl whether the value of. prizes won by a 
contestant in prize contests may be included in computing net earnings 
from self-employinent for purposes of the Self-Employment Con- 
tributions Act (subchapter E, chapter 1, Internal Revenue Code of 
1939) . 

In the instant case, an individual who is employed only on a part- 
time basis due to a pliysical conclition, devotes approximately five 
hours daily to entering various and unrelated prize contests as a hobby. 
As a result the individual has, on occasions, won several prizes both of 
cash and merchanclise. He does not advise or act for otliers in enter. — 

:n" sucli. contests but acts solely in. his own behalf. 
Section 481 of the Act provides in part: 
(a) NET EAREILRGS FRGM SELF-EAIPI. DYRIEET. — The term "net earniiigs from 

self-employment" means the gross income derived by an indiviclual froIn any trade 
or business carried on by such individual, less the deductions allowed by this 
chapter [chapter 1] Avhich are attributable to such trade or business, 

"(c) TRADE DR BL6ILEEss. — The term "trade or business, " when used with refer- 
ence to self-employment income or net earuiugs from self-employment, shall have 
the same meaning as Avhen used in section 23, 

In the instant case, it, is held that the activity engagecl in by the 
individual with respe~ct to entering various and unrelated prize con- 
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tests in his own behalf as a hobby does not constitute a "trade or busi- 
ness, " as contemplated by section 481 (c) of the Act. Accordingly, the 
value of prizes won by a contestant und. er the circumstances described 
above, although subject to normal income tax and surtax, is not includ- 
ible in computing net earnings from self-employment. 

REGULATIGNs 118, SEUTIoN 89. 481 — 3: Trade or 
business. 

Individual engaged in private tutoring. See Rev. Rul. 55 — 206, 
page 485. 

REGULATIQNs 118, SEcrioN 89. 481 — 8: Trade or 
business. 

Income derived from the operation of a watch repair department 
within a jewelry store. See Rev. Rul. 55 — 248, page 117. 

REGULATIONs 118, SECTION 39. 481 — 3: Trade or 
business. 

Sexton of a ceinetery. See Rev. Rul. 55 — 828, page 98 

CHAPTER 2. — ADDITIONAL INCOME TAXES 

SUBCHAPTER A. — PERSONAL HOLDING COMPANIES 

SECTION 501. — DEFINITION OF PERSONAL HOLDING 
COMPANY 

REGULATIGNS 118, SEOTioN 89. 501 — 1: Definition Rev, Rul. 55-417 
of personal holding company, 

A finance company, operating in a State which does not have any 
specific statute relating to or pertaining to finance companies, may 
nevertheless be exempt from personal holding company surtaxes 
under the provisions of. section 501(b) (8) of the Internal Revenue 
Code of 1989 provided such company otherwise Ineets the provisions 
of such section. 

SECTION 502. — PERSONAL HOLDING COMPANY 
INCOME 

REGULATIGNs 118, SEGTIQN 39. 502 — 1: Mineral, Rev. Rul. 55-194 
oil, or gas royalties. 

In G. C. M. 22780, C. B. 1941-1, 214, and G. C. M. 24849, C. 
1946-1, 66, it is established that payments collected on in-oil paynient 
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rights, which payment rights are carved out of larger depletable inter- 
ests in oil and gas in place, do not ordinarily qualify as royalty income. 

In view of the foregoilig, it is held that, for the purpose of deter- 
mining personal holding company income, oil production payments 
collected on in-oil payment rights which were not originally granted 
or reserved in a leasing transaction do not qualify as mineral, oil, or 
gas royalties within the meaning of section 502(h) of the ]. nternal 
Revenue Code of 1030. 

SUBCHAPTER E. — EXCESS PROFITS TAX [REPEALED AFTER 1945] 

PART I 

SECTION 718. — EQUITY INVESTED CAPITAL 

REGULATIGNs 112, SEOTIGN 35. 718 — 2: Deter- 
mination of daily equity invested capi- 
tal — Accumulated earnings and profits. 

Accumulated earnings and profits shall reflect the increase or de- 
crease in the Federal income and excess profits tax liability of the pre- 
ceding year attributable to inventory replacements. See Rev. Rul. 
55-28, page 350. 

SECTION 721. — ABNORMALITIES IN INCOME IN 
TA~BLE PERIOD 

REGULATIGNs 112, SEOTIQN 35. 721 — 1: Abnormal- 
ities in income in taxable year. 

Amount received by taxpayer in excess of his loan from the Com- 
lnodity Credit Corporation after sale of his inventory, See Rev. Rul. 
55-207, page 424. 

SECTION 722. — GENERAL RELIEF — CONSTRUCTIVE 
AVERAGE BASE PERIOD NET INCOME 

REGULATIGNs 112, SECTIoN 35. 722 — 5". Applica- 
tion for relief under section 722. 

(Also Section 3771. ) 
EXCESS PROFITS TAX — INTERNAL REVENUE CODE — DECISION OF SUPREFIE 

COURT. 

1. INTEREST ON DEFICIENCY — INTEREST NOT ABATED WHEN APPLICA- 
TION OF SECTION 722, 1939 CODE, ABATES DEFICIENCY. 

Abatement of portions of deficiencies in excess profits taxes by 
reason of allowance of applications for relief under section 722 of 
the Internal Revenue Code of 1939 did not relieve taxpayers of 
liability for interest on such deficiencies from the original due dates 
of the taxes abated. Although the deficiency for 1940 determined 
without reference to section 722 had not been assessed, it was cor- 
rectly and adequately assessed after it was partially abated. 

2. JUDGMENT RKVERsED AND JUDGMENT AFFIRMED. 

Judgment of United States Court of Claims (117 F. Suppl. 181) 
reversed, and judgment of United States Court of Appeals for the 
Fifth Circuit (209 F. 2d 692) affn'med. 
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41. Premier Oil Iteftning Company of TeEas, petitioner, v. United States of 
America 

On writ of certiorari to the United States Court of Appeals for the Fifth Circuit 

[January 81, 1055] 
OPINION 

Mr. Justice BUETON delivered the opinion of the Court. 
The issue in these cases is whether, for the years 1940 through 1945, abate- 

Ioents of federal excess profits taxes, through application of I. R, C. , section 
722, ' are retroactive. For the reasons hereafter stated, we hold that they are 
not and that they relieve taxpayers from the payment of interest on deficiencies 
in such taxes froin the time of the abatenlent, rather than from the original due 
dates of the taxes abated. 

In lqo. 29, United States v. choppers Co. , the taxpaver, respondent therein, ' 
reported and paid excess profits taxes of $6, 512. 76 for 1940, and $1, 781, 288. 14 
for 1041. ' In computing these taxes, it used excess profits credits based upon 
invested capital. ' In 1048 and 1045, it applied under section 722 for relief from 
all or part of these taxes, claiming that they were "excessive and discrimina- 
tory. " ' In accordance with the usual administrative practice, the Commissioner 
determined the amount of the excess profits taxes due without regard to the 
application for relief under section 722. In doing so, he found it necessary 
to proceed under I. R, C. , section 718, using excess profits credits based upon 
the taxpayer's incoine, rather than upon its invested capital. As a result he 
found that the above taxes, as returned and paid by the taxpayer without ref- 
erence to section 722, had been understated and that the following deficiencies 
existed as of their original due dates, March 15, 1941, and 1942: 

1940 
Excess profits tax under 4)CI 710(a) and 718 $466, 921. 67 
Payments 6, 512. 76 

1941 
$2, 208, 019. 09 

1, 781, 288. 14 

SUPEEME CQUET OF TIIE UlvITED STATEs 

29. The United, States, petitioner, v. Koppers Company, Inc. , successor on 
merger to Xoppers United Company and stibsidiariee 

On writ of certiorari to the United States Court of Claims 

Deficiencies 460, 408. 91 426, 730. 95 

I "SEC. 722. GENERAL RELIEF — CONSTRUCTIVE AVERAGE BASE PERIOD NET 
INCOME 

"(a) GENEEAL RDLE. — In any case in v hich the taapayer establishes that the taa com- 
puted under this subchapter [as to excess profits tax, sections 710 et seq. ] (without the 
benefit of th(e section) resuLts in an excessive and discriininatory tax and, establishes what 
wou(d be a fair and just amount representing nornial earnings to be used as a constructive 
average base period net income for. the purposes of an excess profits tax based upon a 
comparison of normal earnings and earnings during an excess profits tax period, the tax 
shaB be determined by using such constructive arerage base period net income in lieu of 
the average base period iiet income otherwise determined under this subchapter. 

"(d) APPLICATION FOR REIIEF UNDER THIs SECTION, — The taapayer ehaB compute Bs 
taa, file its return, and pey the taz ehoion on its return under this siibchapter without the 
application of this section, except as provided in section VIO(a) (5). The benefits of this 
section shall not be allowed unless the taxpayer within the period of time prescribed bl' 
section 822 and subject to the limitations as to amount of credit or refund prescribed 
in such section makes application therefor in accordance with regulations prescribed by 
the Commissioner with the approval of the Secretary. If a constructive average b»e 
period net income has been determined under the provisions of this section for any taxable 
year, the Commissioner may, by regulations approved bv the Secretary, prescribe the 
extent to which the limitations prescribed by this subsection may be waived for tbe Pur- 
pose of determining tlie tax under this subchapter for a eubseqiient taxable year. " (Em 
phasis supplied. ) 56 Stat. 914-915, as amended, 57 Stat. 601-602, 26 U. S. C. s«. 
722(a)(d). 

The above provisions of sec. 722(d) apply to taxable years beginning after December 31i 
1939. 57 Stat. 602. ' i%uppers Company, Inc. , is, in fact, the successor to Eoppers United Company and it& 
subsidiaries, which filed consolidated excess profits tax returns for the years in questio~ 
For convenience, all of such corporations are referred to as the taxpayer. s This tax was computed and paid pursuant to the Excess Profits Tax Act of 1940' 5 
Stat. 975, as amended. See I, R. C. , sec. 710 et seq. On November 8, 1945, these provi 
sions became inapplicable to any calendar year beginning after 1945. 59 Stat. 568. ' Two methods of computation of the excess profits credit were authorized: the invested 
capital method under I. R, C. , sec. 714, or the base period income method under I. R. C i 

sec. 713. ' By timely consents, the Commissioner and the taxpayer agreed that the amount of any 
income, excess profits, or war profits tax due for 1940 and 1941 could be assessed at any 
time on or before June 30, 1951, 
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The Commissioner computed interest, at 6 percent on the above deficiencies, 
gmounting to $217 876. 07 for 1940, and $280, 504. 86 for 1941. ' 

After extended investigations and negotiations conducted under authority 
of section 722, the Commissioner and the taxpayer agreed upon a "constructive 
average base period net income" which fixed the excess profits credits for the 
years in question and, as a result, the relief available under section 722. Aft& r 
this agreement was approved by the Excess Profits Tax Council of the Bureau 
of Internal Revenue, the Commissioner determined that the above-stated defi- 
ciencies, with the benefit of section 722, should be reduced to $260, 554. 39 for 
]940, aiid to $95, 749. 33 for 1941. The taxpayer consented to the assessinent 
of these defciencies, xvith interest as provided by law. Whereupon, the Com- 
Iuissioner issued a formal determination of them and asst. ssed them against 
the taxpavcr. EIe also assessed the above-stated interest charges, based upon 
the full amount of the ori inal deficiencies. 

The taxpayer paid the deficiencies and interest so assessed but claimed re- 
funds of $94„'&58. 71 for 1940, and $178, 784. 48 for 1941. Those sums represented 
the interest on the abatements in its excess profits taxes made under section 
, 22. When the Comniissioner disalloxved the claims, the taxpayer sued in 
the Court of Claims to recover their amounts. With one judge dissenting, 
that court deducte&I a set-off and rendered judgment in favor of the taxpayer 
for $270, 216. 34. 126 Ct. Cl. 847, 117 It'. Supp. 181. To resolve the resultiiig 
confiict with United States v. P& e»iie&. Oil Co. , 209 F. 2d 6&J2, we granted certiorari, 
347 B. S. 965. 

In No. 41, Premier Oil Co. v. United States, the taxpayer, petitioner therein, 
paid the excess profits taxes showu on its original returus in the follotving 
amounts: for 1&J43, $564, 167. 70 (adjusted to $5&60, 484. 84); for 1944, $353, 292. 15 
(adjusted to $313, 689. 13); and for 1945, $45, 679. 67. Thereafter, several deduc- 
tions which the taxpaver had made from its income were disallowed, resultin„, 
in 194S, in the following deficiencies in its payment of its excess profits and 
incoine taxes as of their origina'. due dates: 

Deficiencies toithot&t the application of section 'M8 

Deficiencies in excess profits tax, 19ljg 19/5 
under tI) 710(a) and 713 $78, 359. 80 $55, 529. 92 $190, 785, 32 

Deficiencies in income tax 9, 060. 07 9, 178. 01 (90 00) 
Total deficiencies 87, 419. 87 64, 707. 93 190, 695. 82 

The Commissioner computed interest, at 6 percent, on the above excess profits 
tax deficiencies as follows: 

For 1943 — on $78, 359. 80, fiiarch 15, 1944, to June 23, 1948 $20, 084. 70 
For 1944 — on $55, 52&J. 92, March 15, 1945, to June 23, 194S 10, 901. 86 
I'or 1945 — on $190, 785. 32, filarch 15, 1946, to June 19, 1948 25, 869. 26 

56, 855. 41 
In the meantime, the taxpavcr had applied for relief under section 72-", seel-in 

acceptance of a "constructive average base period net income" of $357, 000 for 
each of the years at issue. The Excess Profits Tax Council approved that 
figure as a credit in lieu of $93, 150. 36 for each of the years 1943 and 1944, and 
of $116, 437. 95 for 194o. This credit so far reduced the taxpayer's taxable excess 
profits as to abate its excess profits tax deficiencies for 1943 and 1944 entirely, a«d 
that for 194, & to $866. 52. ' Accordingly, the Cot«missioner's assessment of the 
remainder of the taxpayer's deficiencies in excess profits taxes was for only 
$866. 5&2&. Elovvever, as in the Koppe&s case, snpra, he assessed against the tax- 
payer the full amount of the interest charges based upon the original deficiencies. 

The taxpayer paid the deficiency and interest so assessed but claimed refumls 
totaling $56, 855. 41. That sum represented the interest on tbe abatements in its 
*e 0 dtsta. ~ adea de setto &22. Wh th C 1 1 d' ll 

Th ' t tt tl lll40t* 4 &1 h&5, 194&, t 1 0'99, 1949. hlh 
treated as the date of its payment; that on tbe 1941 tax rau from March 15, 1942, to 
)&(arch 16, 1951, which 2&as 30 dave after the Sling of a waiver couseutiug to the assessment 
aud collection of the def&cieucies Sually determined. See I. R. C. , sec. 292(a), infra, note 12. 

' Abatement of excess profits tax dedcieucies under section 722. 
1943 N44 1945 

Deficiencies without app]icatiou of i 722 . . . „. . . . 378, 359. 80 955, 529. 92 9190, 785. 32 
(Decreases) under (t 722 (175, 307. 78 (175, 174. 49) (190, 418. 80) 
Resulting (credits) aud dedcicucy (96, 947. 98) (119, 644. 67) 366. 52 

1)y reducing that part of the taxpayer's income that was subject to excess profits taxes, this applicatiou of 
s«t&ou 722 automatically left more of the taxpayer's income subject to the nor&no) tax sud surtax. Those 
iucreases in the taxpayer's income taxes aud their consequences are uot before us. 
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those claims, the taxpayer brought the instant action to recover their amounts, 
in the United States District Court for the Northern District of Texas, under 
28 U. S. C. section 1346(a) (1), That ccurt rendered judgment for the tax. 
payer. " 107 F&. Supp. 837. The Court of Appeals reversed. "09 F. 2d 692. 
granted certiorari to resolve the conflict with United States v. Xoppers Co. , 
supra. 347 U. S. 987. ' 

As the underlying fssue is the same in each case and for each year, we shall 
discuss it in relation to the 1940 taxes in the Xoppers case. There, the taxpayer, 
under the usual procedure, computed and paid the excess profits tax of $6, 512. 76 
shown on its return for 1940. In due course the Commissioner, without the 
application of section 722, determined that the payment should have been 
$466, 921. 67, and, therefore, that a deficiency of $460, 408. 91 was due the United 
States, with interest from hfarch 15, 1941. I. R. C. , sections 53(a), 56(a). If 
the ta. xpayer had made no application for relief under section 722, there is 
no doubt that such interest would h:ive remained due the l. nited States until 
paid and that, vvhen paid, it would not have been refundable. The same would 
have been true if the taxpayer's application for relief under section 722 had 
been finally denied. The taxpayer contends, however, that, because the Com- 
missioner has abated the taxpayer's deficiency from $460, 408. 91 to $260, 554. 39 
under section 722, such reduction is necessarily retroactive to March 15, 1941, 
and that the taxpayer, accordingly, is entitled to a refund of the interest on 
the sum abated. The Commissioner, on the other hand, contends that the 
determiiiation under section 722 is uot retroactive but is a current abatement 
effective when made. 

Congress could have prescribed either treatment but did not expressly specify 
either. Our answer is determined from our consideration of the statutory scheme 
as a whole, the related provisions of the statute, the legislative history of sec- 
tion 722 and the administrative interpretation that has been given the statute. 

1. THE STATE ronx SOHEA&E As A. WHQLE. 

The excess profits tax was a device iuitiated by Congress, late in 1940, in 
great part for the quick collection of large sums needed by the Government in 
a. national emergency. Congress sought to obtain those funds from abnormally 
high corporate profits wbfke such profits were available. To that end, it pre- 
scribed computations of unusual profits aud required prompt payment of the 
taxes on them. " 

From the beginning the statute also provided, in section 722, a means of 
subsequent adjustment of the tax in special instances where the normal com- 
putation of the tax was found to result in inequity. The adjustment could be 
made only after administrative action and, pending its consideration, it did not 
eliminate the tax return or the tax payment otherwise required. Until 1942, it 
did not permit even the postponement of the pavment of any part of the standard 
tax. Indeed, the full pavment of that tax soon was made an express condition 
of the application for adjustment. I. R. C. , section 722 (d). In 1943, Congress 
stated that if overpayments for either of the taxable years 1940 or 1941 were 
found to be attributable to section 722, no interest on such overpayments was 
to be paid the taxpaver. " At least to that extent, Congress expressly recog- 
nized that the funds paid as excess profits taxes, when due and without the 
benefit of section 722, were funds owed to and usable by the Government. 

The significance of this statutory scheme further appears when it is applied 
to the instant case. If the instant taxpayer had paid its required tax in 1941, 
the Government would have received an additional $460, 408. 91 at that time. Ac- 
cordin. Iy, it would have had the use of that money, without charge, during the 
crucial war vears. Correspondingly, the taxpayer would have been without 
that money during the same period, Instead, the taxpayer, in fact, retained 
the funds for its own use and now contends that it need not compensate the 
Government for such use of a substantial part of it. 

s The original judgment for $56, 855. 41 wns iuodified to $52, 292. 40 to reiiect several 
adjustments, tncluding the deduction of $49. 72, representing interest on the unabated 
deficiency of $366. 52 upon which the taxpayer conceded that interest was chargeable. ' The grant was limited to the following question stated in the petition: 

"Where a deficiency in excess profits tax, based on the income and credits as sbe« 
fn the taxpaver's return, would have existed except for the subsequent application of 
Section 722 of the Internal Revenue Code, is the taxpayer liable for interest on the amount 
of such deficiency (hereinafter called the 'potential deficiency') which would have existed 
had it not been extinguished by the application of Section 7227" 347 U. S. , at 988. "I. R. C. , sec, 713 — on the basis of income, or I, R. C. , sec. 714 — on the basis of invest@ 
capital. I. R. C. , sec. 721, authorised stan&lard allowances for specified abnormalfiies 
No return by the taxpayer under I. R C. , sec. 722, was perinissiMe. n I. R. C. , sec. 3771(g), infra, note 15, discussed at 12-13, infra. 
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While in the instant case the taxpayer did not underpay any amount actually 
shown on its return, as contemplated by I. R. C. , section 294(a), it understated 
its tax and thus withheld the amount in question. The detriment to the Govern- 
ment and benefit to the taxpayer was the same — the use of $460, 408. 91 for 8 
years. The above distinction, emphasized by the taxpayer, may have helped 
it in initiating its application for relief under section 722(d) because it could 
establish that, as least, it had paid "the tax shown on its return. " The distinc- 
tion, however, supplies no ground for different results once the deficiencies have 
been determined. We find no implication that a self-serving error in the under- 
statement of its tax on its tax return entitles the taxpayer to a greater ultimate 
tax advantage than does a self-serving error of the same size in the under- 
payment of the same tax. A foi fiori Ive find nothing to justify a greater tax 
advantage to any taxpayer that underpays its correct tax, over one that pays 
such tax in full when due. 
2, THE INTEREsT HERE Ilv CCNTRCVKBBY Is ATTRIBUTABLE To I. R. C. , SEGTIoN 

292 (a) . 
The interest here in controversy was due under section 292(a) from March 15, 

1941, until paid. Accordingly, to obtain a refund of it, the taxpayer must sustain 
the proposition that the tax relief granted under section 722 is necessarily retro- 
active, extinguishing the deficiency as of the original due date of the tax and 
thus eliminating the interest charges for the corresponding period. To that 
end, the taxpayer emphasizes the statement in section 722(a) that, as a condi- 
tion of securing the application of section 722, a taxpayer must establish that 
the usual procedure "results in an excessive and discriminatory tax" and also 
must establish "what would be a fair and just amount representing normal 
earnings to be used as a constructive average base period net income. " Once the 
taxpayer has done that, "the tax shall be determined by using such constructive 
average base period net income in lieu of the average base period net income 
otherwise determined under this subchapter. " Standing alone, this directive 
language is elastic. It can be read consistently either with the interpretation 
that the new computation replaces and abates the old one currently, when the 
new one is determined and assessed, or that it retroactively replaces the old tax 
from its original due date. It leaves the issue open for disposition by the effect 
of other clauses relating more specifically to the issue. For the reasons hereafter 
stated, we read it as looking forward, rather than backward. " 
3. I. R. C. , SEcTI0N 710 (a) (5), " PKBbfirs A TAZPAYER, SEEKING RELIEF UNDER 

SEOTIGN 722, To DKFKR A PART QF ITs ExIsTING ExcEss PRCFITB TAXEB WHERE 
ITB ADJUsTED EXVKss PBCFlTs NKT INcoxiE ExcKEDB 50 PKRcENT oF ITs NDR- 
XIAL TAX NKT INCOXIE. 

In 1942, Congress added section 710(a) (5), conditionally authorizing partial 
deferment of the tax in cases where a taxpayer claimed beneiits under section 

n "SEC. 292. INTEREST ON DEFICIENCIES. 
"(a) GENERAL RCLE. — Interest upon the amount determined as a deficiency shall be 

assessed at the same time as the deficiency, shall be paid upon notice and demand from 
the collector, and shall be collected as a part of the tax, at the rate of 6 per centum per 
annum from the date prescribed for the payment of the tax (or, if the tax is paid in 
installments, from the date prescribed for the pavment of the first installment) to the date 
the deficiency is assessed, or, in the case of a waiver under section 272(d), to the thirtieth 
day after the filing of such waiver or to the date the deficiency is assessed whichever is 
the earlier. " 58 Stat. 88, as amended, 57 Stat. 602, 26 U. S. C. section 292(a). n Section 722(d) looks forward when it provides that if a constructive base period net 
income has been determined under sec. 722 for any taxable vear, the Commissioner may, 
by regulations approved by the Secretarv, permit waivers of the section's limitations for 
the purpose of determining excess profits taxes for a subsequent taxable year. Even this ««t is not automatic, whereas it might have been expected to be so if the adjustment 
were a retroactive correctiou of the standard excess pro(its credit. 
""SEC. 710. IMPOSITION OF TAX. 

c'(a) 
s ~ I 

"(5) DEFEBIIENT OF PAxbIENT IN cbsz OF ABNORNIALITY. — If the adjusted excess 
prohts net ircome (computed without reference to section 722) for the taxable year of 
s taxpayer which claims on its return, in accordance with regulations prescribed by 
the Commissioner with the approval of the Secretary, the benefits of section 722, is in 
excess of 50 per centum of its normal tax net income for such year, computed without 
the credit provided in section 26(e) (relating to adjusted excess profits net income), 
the amount of tax payable at the time prescribed for pavment may be reduced by an 
amount equal to 33 per centum of the amount of the reduction in the tax so claimed. 
For the purposes of section 271, if the tax payable is the tax so resluced, the tax so 
reduced shall be considered the amount shown on the return. " 54 Stat. 975, as 

Footnote 14 continued on the following page. 
364050' — 56 — 29 
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722. The condition was that the taxpayer's "adjusted excess profits net income 
(computed without reference to section 722)" must exceed 50 percent of the tax. 
payer's normal tax net income for the year. Even then, deferment was limited 
to 33 percent of the benefit claimed under section 722. If a taxpayer, without 
this amendment, could have successfully deferred payment and avoided interest 
charges by following the course taken in the instant cases, it could, by under- 
statement of its tax, have deferred, without incurring interest charges, the pay- 
ment of a corresponding part of its tax pending relief. If so, there would have 
been little need for section 710(a) (5). The 1942 amendment, by its restrictions, 
fairly meant that, under all other circumstances, the existing taxes were to be 
paid when due, or be subjected to interest during their delinquency under 
section 292(a). 
4. THE DENIAL oF INTEREsT oN REFUNDS Is PBEscRIBED BY I R C& SEOTION 

3771(g). " 
Although section 3771(g) was not enacted until 1943, it was then made ap- 

plicable to taxable years before, as well as after, January 1, 1942, It denied all 
interest on refunds attributable to section 722 where the refunds related to the 
taxable years 1940 or 1941. It also denied interest on refunds relating to tax- 
able years beginning after Januarv 1, 1942, but limited such denials to the first 
year after the filing of an application for relief under section 722, or to periods 
prior to September 16, 1945 (2 years after the effective date of the amendment), 
whichever was the later. " 

In cases where the Government has authorized refunds of excess profits taxes 
overpaid to it by reason of the abatement of taxes attributable to section 722, 
section 3771(g) expressly precludes the payment of interest by the Govern- 
ment upon the amounts abated. This treats the Government as entitled to 
the use of the abated amounts between the time of their overpayment and 
that of their abatement. Equity demands a comparable result in the case 
of underpayments. Where unpaid taxes are abated by reason of section 722, 
the taxpayer then receives a release from its existing obligation to pay the 
amount abated. HOIvever, the Government having been entitled, up to that 
time, to collect and use the sum abated, the Government should receive interest, 
on the abated sum, for the period during which the Government was entitled 
to have its use. This is the natural counterpart of the Government's freedom 
from paying interest on refunded overpayments. 

5. THE LEGIELATIVE HIsToRY oF SEGTIoN 722. 
The excess profits tax was initiated in 1940. 54 Stat. 975 et seq. It pro- 

vided for prompt payment of large taxes computed on income reflecting un- 
usual profits, Computation of the tax on the basis of the taxpayer's prior 
income or invested capital was prescribed in sections 713 and 714. A. stand- 

aInended, 56 Stat. 917, but see also, later amendment indicated by 26 V. S. C. section 
710(a)(5). 

The Senate Committee on Finance Report accompsnying the Revenue Act of 1942, 56 
Stat. 798, stated: 
~ 'Although it is believed advisable to require a taxpayer seeking relief under section 722 
to compute and pay its tax without the benefit of such section, there are some cases in 
which it would be inequitable to compel the taxpayer to pay the entire amount of s«h 
tax. Section 710(a) is therefore amended to provide s s s [as above quotedl ~" 
S. Rep. No. 1631, 77th Cong. , 2d Sess. 205, 
Is "SEC. 3771. INTEREST ON OVERPAYJIENTS. 

s ". (g) CLAIIIS BASED UPON RELIEF UNDER SECTION 722. — If anr part of an overpayment 
for a taxable year beginning prior to January 1, 1942, is determined by the CommIs- 
sioner to be attributable to the final determination of an application for relief or besefit 
under section 722 for anv taxable year, no interest shall be allowed or paid with respect 
to such part of the overpayment. If any part of an overpayment for a taxable Iesr 
beginning after December 31, 1941, is determined by the Commissioner to be attributable 
to the final determination of an application for relief or benefit under section 722 for asy 
taxable year, no interest shall be allowed or paid with respect to such part of th«v« 
payment for any period prior to one year after the filing of such application, or September 
16, 1945, whichever is the later. " 63 Stat. 465, as amended, 67 Stat. 602, 26 U. 8 C 
sec. 3771(g). 

m The same Act added L R. C. , gec. 292(b), containing comparable provisions prohibitisg 
the assessment of interest upon deficiencies attributable to the final determinatimI o«u 
application for relief under sec. 722. 53 Stat. 88 as amended, 57 Stat. 602, 26 U 8 C 
sec. 292(b). This applied, for example, to dehciencies in the payrueut of ordInsry 
income taxes resulting irom an abatement under sec. 722 of excess profits taxes. 
an abatement automatically would leave a larger portion of a corporatron's taxable in«m 
subject to the normal income tax and surtax. This increase, however, was not m«e 
retroactive anv more than the decrease in the excess profits tax which caused it was m« 
retroactive. Congress thus appropriately charged, no interest on the resulting deficIeacy' 
just as it had alloIved none on the related overpayment, 
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ardized treatment of abnormalities was provided in section 721. In addition, 
section 722 authorized the Commissioner "to make such adjustments as nray 
be necessary to adjust abnormalities ajfecting income or capital. " 54 Stat. 986. 
The procedure under section 722 was formalized by the Excess Profits Tax 
Amendments of 1941, 55 Stat. 23 — 25, and put in its final form by the Revenue 
Act of 1942, I Stat. 914 — 917, as amended, 57 Stat. 601 — 602. The technical an&i 
discretionary nature of the adjustment was emphasized by the provision that 
the determination of most computations under section 722 was reviewable only 
by a special division of the Tax Court constituted for the occasion and by 
no other court or agency. 55 Stat. 26, as amended, 56 Stat. 917, 59 Stat. 295, 
673, 26 U. S. C. section 732. A taxpaver never was permitted to file a return 
of its own under section 722. S. Rep. No. 75, 77th Cong. , 1st Sess. 13; H. R. 
Rep. No. 146, 77th Cong. , 1st Sess. 18. 

The statute has been interpreted as authorizing a procedure that is in the 
nature of a claim for a refund preceded by long iuvestigations of complicated 
special circumstances, and followed by extended negotiations between the 
Commissioner and taxpayer to develop a mutually satisfactory "constructive 
average base period net income. " This interpretation leaves the usual pro- 
cedure under section 710 et seq. complete in itself but subject, upon application, 
to ultimate adjustment in instances accepted by the Commissioner under 
section 722. " We find no statement of a purpose that section 722 shall relieve 
taxpayers from penalties or iuterest charges due either to their defaults in 
paying, or their errors in computing, their taxes. On the contrary, it has been 
suggested that Congress considered relief under section 722 to be in the nature 
of a favor and as not relieving the taxpayer of its duty to pay the original 
tax when due. " 

The regulations do not deal specifically with the issue before us but, from 
their beginning, in Treasury Regulations 109, they have been consistent with 
the interpretation given the Act by the Government. See section 30. 722-5, as 
added by T. D. 5264, 1943 Cum. Bull. 761, as amended, T. D. 5393, 1944 Cum. 
Bull, 415. In addition to the practice of the Commissioner in the instant cases, 
there is in the record of the Premier Oil, Co. case an undisputed affidavit by a 
Treasury Department reviewer to the effect that the policy followed was the ad- 
ministrative policy of the Bureau: 

"It is the policy of the Bureau of Internal Revenue in those cases where 
all or any part of a tax deficiency has been extinguished by application of 
the relief provisions of Section 722 of the Internal Revenue Code not to 
assess the extinguished portion of such deficiency. Hotcet&er, interest has 
been computed and assessed on the eatinguished portion, of the deficiency 
from the due date of the return to the thirtieth day after the agreement, 
Form 874, is filed or date of assessment, whichever is the earlier. (Empha- 
sis supplied. ) 

While 31anning v. Seeiey Tube &5 Box Co. , 888 U. S. 561 [Ct. D. 1729, C. B. 1950 — 1, 
113], relates to the carryback provisions of the Internal Revenue Code, it is 

"When Congress, in a later Act, authorized deferment of paymeuts of comparable taxes 
Peudiug determinations of applications for relief, it did so unequivocally. The relief pro- 
visions in the Excess profits Tax Act of 1950, 64 Stat. 113L adding I. R. C. , secs. 430 — 472, 
prescribed formulas for determining a substitute average base period uet income, secs. 
442 — 446, aud permitted the taxpayer to adjust its base period net iucorae at the time the 
return was Bled, sec. 447(e). See S. Rep. Ro. 2679, 81st Cong. , 2d Sess. 17-21, discussing 
the general relationship between these provisious aud the experience gained under sec. 
722 uow before us. u See legislative historv outlined iu American Coast Line v. Commissioner, 159 F. 2d 
665 [Ct, D. 1690, C. B. 1947-2, 1291 aud Pobatcong Ifoeierg %His v. Commissioner, 162 
P. 2d 146 [Ct. D. 1693, C, B. 1947 — 2, 122]. " v there is rro doubt a difference between a tax, conceded to be due in the cor- 
Poratiou's owu return, aud a tax assessed against it in iuvitum. This argument might 
Perhaps be persuasive, if the denial of 'benefits' under section 722 were regarded as a cou- 
stitueot factor of the tax itself, as for example are the conditions detailed iu section 721. 
We do uot so regard section 722: on the contrary it was a favor; it presupposed that, 
«eu after taking into account the ameliatory conditions of section 721, the tax was due 
»less ex gratia the blow was softened; it was a tempering of the wind to the shorn 
iarub" Circuit Judge Learned Hand, for the court, 159 F. 2d, at 668. See also, Ideal 
pa«ing Co. v. Commissioner, 9 T, C, 346, 349; Vni-Term Ster&edoring Co. v. Commissioner, 
3 T. C. 917, 918. "Iu each instance the section [722] provided that a hypothetical base period earnings 
credit be 'tailor roads' for the particular taxpayer aud that certain assumptions be made 
u couuectiou with the case. Each case was a problem in research, and the legal or tax 

result generally was intertwined with complicated accounting and economic problerus. 
Almost every factor which had any influence ou the particular business was pertinent to the 
case aud the time and expense invoived in recoustructiug the average base period earnings 
credit were tremendous. " S. Rep. Ko. 2679, 81st Cong. , 2d Sess. 17. 
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thoroughly consistent in principle with the above discussion. There the Court 
upheld the collection of interest on a deficiency which later was extinguished 
by carrying bacl- a loss which occurred in a subsequent year. It treated the 
carryback as a current adjustment of the tax previously determined, character- 
izing it as an "abatement" at 565. It recognizes I. R. C. , section 3771(e), as 
a help to the interpretation o the statute, much as we recognize I. R. C„sec 
tion 3771(g), as a help here. See 567-568. The Court also there announced 
that "In the absence of a clear legislative expression to the contrary, the ques 
tion of who properly should possess the right of use of the money owed the 
Government for the period it is owed must be answered in favor of the Govern 
ment. " Id. , at 566. " 

Ivhile the deficiency for 1940 in the amount of $460, 508. 91 was properly de- 
termined without reference to section 722 and treated as a deficiency for that 
year by the Commissioner, it was not separately assessed as mnch. This was 
noi, necessary because, at the time of its determination and before its assess- 
ment, it was abated to $260, 554. 39. The latter sum, with interest in the amount 
of $217, 376. 07 computed on the whole deficiency of $460, 408. 91, was correctly and 
adequately assessed and paid. " 

For the foregoing reasons, we conclude that the Government, in each case, 
is entitled to retain the interest now in controversy. Therefore, in No. 29, the 
judgment of the Court of Claims is reversed and, in No. 41, the judgment of 
the Court of Appeals is affirmed. 

No. 29 — Reversed. 
No. 41 — Affirmed. 
Mr. Justice REEn and Mr. Justice DounLAs dissent. 

CHAPTER 3. — ESTATE TAX 

SUBCHAPTER A. — BASIC KSTATK TAX 

PART II. — ESTATES OF CITIZENS OR RESIDENTS OF THE UNITED STATES 

SUBPART I. — COAIPUTATION OF TAX 

SECTION 811. — GROSS ESTATE 

REGULATIONS 105) SEGTION 81. 10: Valuation Rev. Rul. 55-801 
of property. 

(Also Section. 81. 18. ) 
United States Savings Bonds of Series G and Series K will be re- 

deemed at par (principal amount) before maturity after 6 months 
from the issue date upon the death of an o~ner or coowner, if a nat- 
ural person, at the option of the persons entitled to the bonds. Whe« 
such bonds are redeemed prior to maturity the interest thereon ceases 
at the end of the interest period next preceding the date of redemp- 
tion; See sections 815. 08(c) and 815. 91(d) of Treasury Department 
Circular No. 580, Seventh Revision, dated May 91, 1952s Accord. 
ingly, the par va~lue (principal amount) of United States Savings 
Bonds of Series G or I owned by a decedent at the time of his death 
constitutes the value at which the bonds are includible in his gross 
estate for Federal estate tax purposes. g~here the owner of suc" 

"See also, Standard Rooting d Ittateriat Co. v. United States, 199 F. 2d 607; Rodgers 
v. United States, 123 Ct. Cl. 779, 108 F. Supp, 727; Cumberland Portland Cement Co v 
United States, 101 F. Supp. 577, aft'd, 202 F. 2d 152. 

ss See Rodgers v. United States, supra; Cumberland portland Cement Co. v. United 
S t at es, su p ra. 
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bonds dies between interest payment dates no amount is includible in 
his gross estate as accrued interest from the last interest payment date 
to the date of death. 

REaULATIONs 105& SEGTION 81. 10: Valuation 
of property. 

Valuation of jewelry, furs and related articles of personal property 
in Federal gift tax returns, See Rev. Rul. 55 — 71, page 110. 

SECTION 811(a). — GROSS ESTATE: DECEDENT'S 
INTEREST 

REam nIoNs 105, SEcTIoN 81. 13: Property of Rev. Rul. 55-123 
decedent at time of death. 

The right of a decedent's estate to receive payment for legal 
services performed by the decedent on a contingent fee basis consti- 
tutes an interest in property, the value of which is includible in his 
gross estate for Federal estate tax purposes, 

Advice has been requested whether the right of the executor of the 
decedent's estate to receive payment for legal services performed by 
the decedent on a contingent fee basis constitutes an interest in prop- 
erty within the meaning of section 811(a) of the Internal Revenue 
Code of 1939. 

The decedent, an attorney, was engaged in the handling of negli- 
gence cases in the State of New York on a contingent fee basis. As the 
result of a disposition of some of the cases in the client's favor after 
decedent's death, the executor received certain payments during the 
year following decedent's death. The executor elected to have the 
property of the estate valued in accordance with section 811(j) of the 
Internal Revenue Code of 1939. 

As a general rule, the executor or administrator of. the estate of 
a deceased. attorney is entitled to recover the reasonable value of the 
services rendered by the deceased on a contingent fee basis upon the 
subsequent termination of the litigation in the client's favor. The 
general rule is stated in section 175, American Jurisprudence, Vol. 5, 
as follows: 

In the ease of the disability or death of an attorney employed on a contingent 
basis before final adjudication or settlement has been obtained, he or his est. ate, 
as the case may be, will be allowed to recover the reasonable value of the services 
rendered by him upon the subsequent successful termination of the litigation in 
the client's favor. 

A leading case on the subject is the New York case of Sargent v. 
X X. Central ck O'. 8, . E. Co. et al. , 209 N. Y. 860, 108 N. E. 164. In 
that case an attorney had entered into a contingent fee contract with 
his client to prosecute the latter's claim for dama~ges against a railroad 
company. The attorney died before the case was concluded. and the 
railroad colnpany thereafter settled the case. The administrator of 
the deceased attorney's estate brought suit against the railroad com- 
pany to enforce the attorney's charging lien which had attached to 
the client's cause of action at the time it was filed. In Xcw York a 
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decedent attorney's estate not only has the contingent right of quantum 
meruit to rely on, but there is also a lien upon the cause of action under 

aragraph 475 of the Judiciary Law of the State of New York. In 
olding that the at torney's estate was entitled to recover the reasonable 

value of the decedent's services and that the railroad company was 
liable therefor under the attorney's charging lien, the court said: 

If a lawyer dies, before he has prosecuted to judgment or settlement, litigation 
which he has undertaken to conduct for a certain compensation, his contract is 
at an end, because both parties must be supposed to contemplate the continuance 
of his ability to perform as a condition of the contract, ~ * ~ and the compen- 
sation a reed upon cannot be recovered by his representative under the agree- 
ment, because he did not, and his representative cannot, carry out his agreement. 

The extent of the recovery permitted his representative is the full reasonable 
value of the services rendered under the contract, not exceeding, however, the 
sum or the rate fixed by it. 
See also In re Lance's Estate, 128 N. Y. S. 2d 807 (1953), which in- 
volved a similar situation where the court in reliance upon the 
Sargent case said that "* "' * under these circumstances, the extent 
of the recovery permitted to his representative is the full reasonable 
value of the services rendered under the co~tract, , not exceeding, how- 
ever, the sum or rate fixed by it. " The case of In re Coleman, 87 Fed. 
(2d) 753, is considered distinguishable from the instant case as it did 
not involve recovery for legal services on a quantum meruit basis. 

In the Estate of O'. Percy 3lcGlue v. Commissioner) 41 B. T. A. 
1199, the United States Board of Tax Appeals (now the Tax Court of 
the United States) said that the term "property" as used in the 
estate tax statute "embraces all choses in action, including claims for 
compensation for services performed. " Compare Edu)ard F. 3lc- 
Clennen v. Commissioner, 181 Fed. (2d) 165) and Banlc of California 
v. Commissioner, 183 Fed. (2d) 428. 

In the instant case, the decedent's right to receive payment for 
services rendered in cases completed in his lifetime was Axed by con- 
tract. After the decedent's death, his personal representatives had a 
right to recover on a quantum meruit basis the reasonable value of the 
services rendered by him on a contingent fee basis in the cases in which 
settlements or judgments were obtained after his death. This right 
of the personal representatives is a chose in action, a species of per- 
sonal property. 

A determination of the fair market value as of the date of decedent's 
death, or other applicable valuation date, of the right of the personal 
representatives of a deceased attorney to )recover for services rendered 
Gn a, contingent fee basis in cases remaining unsettled as of such date 
may present a dilhcult problem, but it is possible to fairly appraise or 
estimate the value of such right. Compare Helvenncl v. Safe De- 

posit ck Trust Company of Baltimore, 316 U S 56) Ct D 1552) C 
1942-1) 246. 

In the instant case the executor elected to have the property « 
the estate valued in accordance with section 811(j) of the Inter»l 
Revenue Code of 1989; that is, one year after. the date of death « 
as of the date of sale exchange, or other disposition in the internn 
The amount realized ky the estate during the year following the de- 
cedent's death for his services constitutes a disposition of the claitn 
for compensation and the amount received therefor represents the fa» 
nlarket value of the property as of the date of such disposition. 
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view of the foregoing, it is held that the fair market value as of the 
applicable valuation date of the right of the executor to receive com- 

ensation for legal services performed by the decedent on a contingent 
ee basis is includible in his gross estate as an interest in property 

within the purview of section 811(a) of the Internal Revenue Code 
of 1939. 

Since the contrary position expressed by the United States Board 
of Tax Appeals in the case of the Estate of Joe Crai7 v. Commissioner, 
B. T. A. Memorandum Opinion entered June 30, 1942, is not con- 
sidered to be a proper interpretation of the law on this issue, the 
Internal Revenue Service will not follow that case in the disposition 
of other cases involving the same issue. 

REGIILATIONS 105, SEGTIoN 81. 13: Property of Rev. Rul. 55-418 
decedent at time of death. 

The value of all real estate owned by an Osage Indian at the date 
of his death is includible in his gross estate for Federal estate tax 
purposes except the value of a homestead allotment consisting of 
either agricultural and grazing lands, not exceeding a total of 100 
acres, or village, town, or city property not exceeding in cost $5, 000. 

Advice has been requested whether for Federal estate tax purposes 
there is a limitation on the homestead allotment of a deceased Osage 
Indian not having a certihcate of competency. 

Homestead allotments of Osage Indians are exempt from Federal 
taxation under the following statutes: 

Act of June 28, 1906, 34 Stat. 539 — 541. 
Each member of said tribe shall be permitted to designate which 

of his three selections shall be a homestead, snd his certificate of allotment and 
deed shall designate th same as a homestead, and the same shall be inalienable 
and non-taxable until otherwise provided by Act of Congress. 

Act of March 2, 1929, 45 Stat. 1478 — 1479. 
Homestead allotments of Osage Indians not having a certificate of 

competency shall remain exempt from taxation while the title remains in the 
original allottee of one-half or more of Osage Indian blood and in his unallotted 
heirs or devisees of one-half or more of Osage Indian blood until January 1, 1959; 
Provided, That the tax-exempt land of any such Indian allottee, heir, or devisee 
shall not at any time exceed one hundred and sixty acres. 

Act of tune 24, 1938, 52 Stat. 1034 — 1036. 
Homestead allotments of Osage Indians not having a certificate of 

competency shall remain exempt from taxation while the title remains in the 
original allottee of one-half or more of Osage Indian blood and in his unallotted 
heirs or devisees of one-half or more of Osage Indian blood until January 1, 
1984: Provided, That the tax-exempt land of any such Indian allottee, heir, or 
devisee shall not at any time exceed one hundred and sixty acres. 

The Act of June 20, 1936, 49 Stat. 1542, which applied to Indians 
generally, including Osage Indians, provided, in part, as follows: 

SEc. 2. All lands the title to which is now held by an Indian subject to re- 
strictions against alienation or encumbrance except with the consent or ap- 
proval of the Secretary of the Interior, heretofore purchased out of trust or 
restricted funds of said Indian, are hereby declared to be instrumentalities of 
the Federal Government and shall be nontaxable until otherwise directed by 
Congress. 
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Section 2 of the Act of June 20, 1M6, 8upra, was amended by the 
Act of May 19, 1987, 50 Stat. 188, to read as follows: 

All homesteads, heretofore purchased out of the trust or restricted funds of 
individual Indians, are hereby declared to be instrumentalities of the Federal 
Government and shall be nontaxable until otherwise directed by Congress: pro- 
vided, That the title to such homesteads shall be held subject to restrictions 
against alienation or encumbrance except with the approval of the Secretary 
of the Interior: And provided further, That the Indian owner or owners shall 
select, with the approval of tbe Secretary of the Interior, either the agricul- 
tural and grazing lands, not exceeding a total of one hundred and sixty acres, 
or the village, town, or city property, not exceeding in cost $5, 000, to be desig- 
nated as a homestead. [Italics supplied. ] 

Under the foregoing statutes relating specifically to the Osage In- 
dians, it is clear that the homestead resulting from the designation of 
allotted lands is limited to 160 acres. The provisions and the legisla- 
tive history of section 2 of the Act of June 20, 1986, as amended, indi- 
cate no purpose to permit the designation by~any Indian of a second 
homestead in lands purchased out of trust or restricted funds awhile 
at the same time the Indian purchaser retains a duly designated 
homestead in allotted or previously purchased land. Where land pur- 
chased out of trust or restricted funds of individual Indians is prop- 
erly selected as a homestead, however, it may under that section consist 
either of agricultural and grazing land not exceedin~ 160 acres, or 
village, town, or city property not exceeding in cost $5, 000. 

In view of the foregoing, it is held that the value of all real estate 
owned by an Osage Indian at the date of his death is includible in 
his gross estate for Federal estate tax purposes except the value of a 
homestead either in allotted lands or in lands purchased out of trust 
or restricted funds, in accordance with the limitations stated in the 
preceding paragraph. Compare Rev. Rul. 54-168, C. B. 1954-1, 182. 

REGULATroNs 105, SEcvmN 81. 13; Property of 
decedent at time of death. 

Lump sum payment to the widow or widower of the deceased or to 
any person entitled thereto under Title II of the Social Security Act. 
See Rev. Rul. 55 — 87, page 112. 

SECTIOX 811(c). — GROSS ESTATE. TRAXSFER IN CON- 
TEMPLATION OF, OR TAI&IXG EI'I'ECT AT, DEATH 

RrGULATIONs 105, SKGTION 81. 17: Transfers in- 
tended to take eA'ect at or after the dece- 
dent's death. 

Reporting transfer to income participation fund of charitable 
organization. See Rev. Rul. 55 — 275, page 295. 

Rev. Rul. 55-~02 REGULATIONS 105, SscTIGN 81. 18: Transfers 
with possession or enjoyment retained. 

Where a decedent purchased a single premium joint life and 
survivorship annuity contract from an insurance company sub. 
sequent to March 3, 1031, the value of the survivors annuity or, If 
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the survivor annuitant predeceased the decedent, the present worth 
of refund payments due under the contract is includible in the 
decedents gross estate under section 811 (c) of the Internal Revenue 
Code of 1939. 

Advice has been requested whether the value of a single premium 
joint life and survivorship annuity contract purchased by a decedent 
from an insurance company subsequent to March 8, 1931, is includible 
in his gross estate in view of the decision in Estate of cVary L. Prus v. 
Commissioner, 184 Fed. (2d) 971. 

'A&ere subsequent to March 8, 1931, a decedent has purchased an 
annuity payable to himself for life and thereafter to a survivor 
annuitant for life, the value of the survivor's annuity based on 
replacement cost is includible in the decedent's gross estate under 
section 811(c) of the Internal Revenue Code of 1939. See Commis- 
sioner v. C. E. Clise et al. , 122 Fed. (2d) 998, cert. denied 315 U. S, 
821; Commissioner v. Estate o f A. cV. Wilder, 118 Fed. (2d) 281, cert. 
denied 314 U. S; 684. However, where the survivor annuitant of 
a joint life and survivorship annuity policy predeceases the decedent, 
the present worth of the refund payments due under the contract is 
includible in the decedent's gross estate under section 811(c) of the 
Code. 

A similar annuity contract was considered in Estate of 3fary L. 
Prayn v. Commissioner, supra. In that case it was held that the value 
of the annuity contract was not includible in the decedent's gross 
estate. There, however, the annuity was purchased prior to March 4, 
1981, and, therefore, was nontaxable under the provisions of section 7 
of the Technical Changes Act of 1949, 68 Stat. 891, 26 U. S. C. 811(c), 
C. B. 1949-2, 275, at 279. In this connection, see Estate of John 31. 
Goetehins v. Commissioner, 17 T. C. 495. 

In view of the foregoing, it is held that where the decedent pur- 
chased a single premium joint life and survivorship annuity policy 
from an insurance company subsequent to March 3, 1981, the value 
of the survivor's annuity or, if the survivor annuitant predeceased 
the decedent, the present ~orth of refund payments due under the 
contract is includible in the decedent's gross estate under section 
811(c) of the Internal Revenue Code of 1939. 

REGULATIoNs 105, SEGTIQN 81. 18: Transfers Rev. Rul. 55-378 
with possession or enjoyment retained. 

Where the decedent transferred substantially all of his property 
into a trust account for the benefit of his children, reserving the right 
to withdraw from the income or the principal, if necessary, a speci- 
fied annuity or an amount equal to his living expenses, the transfer 
was not a bona fide sale for an adequate and full consideration in 
money or money's worth for the purposes of section 811(c) (1) (B) 
of the Internal Revenue Code of 1939, and the value of the property 
transferred is includible in his gross estate for Federal estate tax 
purposes. 

Advice has been requested whether the value of certain property 
transferred by the decedent is includible in his gross estate for Federal 
estate tax purposes under the following circumstances: 

On April 1, 1981, the decedent transferred substantially all of his 
property valued at approximately $100, 000 into a trust account for the 
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benefit of his children, reserving the right to withdraw from the income 
or the principal of the account $2, 500 a year or all of his living ex 

enses. From the time of the transfer to the date of decedent's death 
is children paid all of his living expenses I~hich amounted to more 

than the net income from the property. 
Section 811 of tlie Internal Revenue Code of 19oo9 provides, in part, 

as follows: 
The value of the gross estate of the decedent shall be determined by includ1ng 

the value at the time of his death of all property, real or personal, tangible or 
intangible, wherever situated, except real property situated outside of the 
United States— 

s 
(c) TRANsrERs IN CGNTEAIPLATION oF, oR TAKING EFFEcT AT, DEATH. — 

(1) GENERAL RULE. — To the extent of any interest therein of which the 
decedent has at any time made a transfer (except in case of a bona fide sale 
for an adequate and full consideration in money or money's worth), by trust 
or otherwise— 

IC 

(B) under which he has retained for his life or for any period not 
ascertainable without reference to his death or for any period which does 
not in fact end before his death (i) the possession or enjoyment of, or the 
right to the i~come from, the property, or (ii) the right, either alone or in 
conjunction with any person, to designate the persons who shall possess 
or enjoy the property or the income therefrom; ~ ~ ~ 

The decedent did not transfer the property to his children abso- 
lutely in consideration of their agreement to pay him $2, 500 a year 
or all of his living expenses but instead he transferred the property 
into a trust accouiit reserving the right to receive $2, 500 a year or all 
of his living expenses out of the transferred property. Accordingly, 
it is held that the transfer. was not a bona fide sale for an adequate and 
full consideration in money or Inoney's worth and is includible in 
decedent's gross estate under section 811(c) (1) (B) of the Internal 
Revenue Code of 1989 as a transfer under which he retained the pos- 
session or enjoyment of, or the right to the income from, the property. 

SECTION 811(d). — GROSS ESTATE: REVOCABLK 
TRANSFERS 

RKGLLATIoxs 105, SEcTIOX 81. 20: Ti'aiisfers 
witli power to cliange the enjoyment. 

AAThere the terms of an inter vivos trust created by the decedent 
were subject, to cliange or amendment by the trustee with the consent 
of the adult beneficiary, or beneficiaries, then entitled to receive tlie 
trust income, and the decedent reserved the right to remove the trustee 
at any time and appoint another or successor~trustee (including him- 
self), the enjoyment of the transferred property was subject at date 
of decedent's death to change through the exercise of a popover by hinl 
alone or in conjunction vi ith otliers to alter, amend, revoke, or ter»i- 
nate within the meaning of section 811(d) of the Internal Revenue 
Code of 1989. Accordiiigly, the value of the property transferred to 
the trust is includible in his ~gross estate. See Estate of Paul Lo&g&- 
ridge v. C'ommissioner, 183 Fed. (2d) 294, certiorari denied, NO U. S 
880. IIoivever, ivhere the only riglit reserved to the decedent ivas 
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the right to appoint a new or successor trustee (himself) in the event 
of the resignation or disqualification of the original trustee, and such 
contingency did not occur during decedent's lifetime, the enjoyment 
of the transferred property was not subject at date of decedent's death 
to change through the exercise of a power by him alone or in con- 
junction with others to alter, amend, revoke, or terminate. Under 
such circumstances, the value of the property transferred would not 
be includible in his gross estate. See Estate of O. G. Jennings v. 
Smith, 161 Fed. (2d) 74. 

SECTION 811(j). — GROSS ESTATE: OPTIONAL 
VALUATION 

REGvLATIONB 105 SEcTION 81. 11: Optional 
valuation date. 

Rev. Rul. 55-338 

Section 811(j) of the Internal Revenue Code of 1939 does not 
limit the application thereof to the estates of decedents which have 
decreased in value during the 1-year period following the date of 
death. Therefore, where an estate has increased in value during 
that period of time and the executor has elected, on a return tiniely 
filed, to have the estate valued in accordance with the provisions of 
section 811(j), all property included. in the gross estate which has 
not been distributed, sold, exchanged, or otherwise disposed of within 
1 year after the decedent's death shall be valued as of the date 1 year 
after the decedent's death. Property distributed, sold, exchanged, 
or otherwise disposed of within 1 year after the decedent's death 
shall be valued as of the date of such distribution, sale, exchange, or 
other disposition. 

REGvLATIONS 105, SEcTIoN 81. 11: Optional 
valuation date. 

Rev. Rul. 55-879 

The increase in value of a policv of. insurance, such as one owned 
by a decedent who was not the insured. , which increase is attributable 
to the payment of premiums, or any interest earned, during the year 
Mowing date of death is deemed to be "excluded property" within 
the meaning of section 81. 11 of Regulations 105 in determining the 
value of the policy under the provisions of section 811(j) of the 
Internal Revenue Code of 1989. 

SECTION 812(b). — NET ESTATE: EXPENSES, LOSSES, 
INDEBTEDNESS AND TAXES 

IhovLATIONs 105, SEcTIGN 81. 87: Taxes. Rev. Rul. 55 — 8M 

The decedent made gifts to third party donees during the year in 
which he died. The executors of his estate and his surviving spouse, 
who made no gifts during the year, consented to treat the gifts as 

een madeone-half by each spouse and filed F~de~al gift ta 
returns, each of which disclosed a tax liability. The executors of 
the estate paid the entire gift tax liability. Deld, the entire tax due 
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with respect to the gifts made by the decedent and paid by his execu- 
tors is deductible under section 812(b) of the Internal Revenue Code 
of 1989 as a tax accrued prior to the decedent's death, constituting 
an enforceable obligation of the decedent existing at the time of 
death, notwithstanding the provisions of section 1000(f) of the 
1989 Code to the e8ect that the liability for the tax of each spouse, 
as thus computed, shall be joint and several. 

SECTION 812(d). — NET ESTATE: TRANSFERS FOR 
PUBLIC) CHARITABLE) AND RELIGIOUS USES 

REGULATIONS 105, SECTIoN 81. 44: Tranfers 
for public, charitable, religious, etc. , uses. 

'(Also Section 81. 46. ) 

Ct. D. 1777 

ESTATE TAX — INTERNAL REVENLE CODE — DECISION OF SUPREME COURT 

1, NET ESTATE — TRANSFERS FOR CHARITABLE, ETC. USES — CONDI- 
TIONAD BEQUESTS. 

In determining the net estate for Federal estate tax purposes, 
decedent's estate is not entitled to a deduction under Section 812(d) 
of the Internal Revenue Code of 1989 on account of a charitable 
bequest that is to take effect only if decedent's divorced and child- 
less 27-year-old daughter dies without descendants surviving her 
and her mother. 
2. Judgment reversed. 

Judgment of the United States Court of Appeals for the Second 
Circuit (207 F. 2d 600), ai%rming in part decision of Tax Court of 
United States (18 T. C. 886), reversed. 

SUPREFIE CQURT oF THE UNITED STATEs 

Commissioner of Internal Ren»se, petitioner, v. estate of Louis Steruberger, 
the Chase National Banl' of the City of Ãeto E'orts, executor 

On writ of certiorari to the United States Court of Appeals for the Second Circuit 

[January 10, 1955] 

OPINION 

Mr. Justice BURToN delivered the opinion of the Court. 
The issue here is whether, in determining a net estate for Federal estate tax 

purposes, a deduction may be made on account of a charitable bequest that is to 
i. ake eKect only if decedent's childless 27-year-old daughter dies without de- 
scendants survivin her and her mother. For the reasons hereafter stated, we 
hold that it may not. 

Louis Sternberger died testate June 25, 1947. His Federal estate tax return 
discloses a gross estate of $2, 406, 541. 71 and, for the additional estate tax, a n« 
estate of $2, 064, 846. 55. It includes assets owned by him at his death and others 
held by the Chase kgational Bank, respondent herein, under a revocable trust 
created by him, As the revocable trust makes provisions for charity that are. 
for our purposes, identical with those in the will, this opinion applies to both 
dispositions. 

The will places the residuary estate in trust during the joint lives of decedent's 
Ivife and daughter aud for the life of the survivor of them. Upon the death 
of such survivor, the principal of the trust fund is payable to the then living 
descendants of the daughter. However, if there are no such descendants, one 
half of the residue goes to certain collateral relatives of decedent and the 
other half to certain charitable corporations. If none of the designated rela 
tives are living, the entire residue goes to the charitable corporations. ' 

' These provisions appear more fully in Estate of Sternbergcr V. Commissioner, 18 T C' 
836, 837-838. 
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At decedent's death, his wife and daughter survived him. His wife was then 
62 and his daughter 27. The latter married in 1942, was divorced in 1944, had 
uot remarried and had not had a child. 

In the estate tax return, decedent's executor, respondent herein, deducted 
$179, 154. 19 from the gross estate as the present value of the conditional bequest 
to cliarity of one-half of the residue. Respondent claimed no deduction for the 
more remote charitable bequest of the other half of the residue. The Commis- 
sioner of Internal Revenue disallowed the deduction and determined a tax 
deficiency on that ground. The Tax Court reversed the Commissioner. 18 T. C. 
836. The Court of Appeals for the Second Circuit afiirmed the Tax Court, 207 
F. 2d 600, on the authority of j)feierhof v. Iliggins, 129 F. 2d 1002. To resolve 
the resulting conflict with the Court of Appeals for the First Circuit in Netcton 
Trust Co. v. Commissioner, 160 F. 2d 175, we granted certiorari, 847 U. S. 982. 

The controlling provisions of the Revenue Code are in substantially the same 
terms as when they were first enacted in 1919 ' and are as follows: 

SEC. 812. NET ESTATE. 
For the purpose of the tax the value of the net estate shall be de- 

termined " s " by deducting from the value of the gross estate- 

(d) TRANsFERs FQR PUBLIc, CHARITABLE, AND RELIGIovs Usss. — The 
amount of all bequests, legacies, devises, or transfers " * s to or for 
the use of any corporation organized and operated exclusively for re- 
ligious, charitable, scientific, literary, or educational purposes s s v. 
I. R, C. 

The Commissioner concedes that the corporations named in the will qualifv 
as charitable corporations under the statute. There is no doubt, therefore, that 
if the bequest to them had been immediate and unconditional, its value would 
be deductible. The question before us is what, if any, charitable deduction may 
be made despite (1) the deferment of the effective date of the charitable bequest 
until the deaths of both decedent's wife and daughter and (2) the conditioning 
of the bequest upon a lack of decendants of decedent's daughter surviving at that 
time. AVe find the answer in the Treasury Regulations, which are of long stand- 
ing and strengthened by reenactments of I. R. C. section 812(d), since their 
promulgation. ' 

1. Section 81. $$ of Treasury Regulations 105 mould permit the deduction of the 
present Balue of the bequest if it mere an, outright bequest, merely deferred 
until the deaths of decedent's urife and daughter. 

In their earliest form, the predecessors of these regulations, in 1919, recognized, 
in plain language, the propriety of the deduction of the present value of a deferred, 
but assured, bequest to charity. ' Section 81. 44 (d) of Treasury Regulations 105 
does so with inescapable specificity: 

"Sec. 81. 44. TBANsFEBs Fon PUBLIc, CIIABITABLE, RELIGIovs, ETC. , UBEs 

(d) If s. trust is created for both a charitable and a private purpose, deduction 
may be taken of the value of the beneficial interest in favor of the former only 

sOriginally sec. 403(a) (3) of the Revenue Act of 1918, 40 Stat. 1098. See also, Gris- 
wold. Cases and Materials on Federal Taxation (3d ed. ), 679 et seq. ; I Paul, Federal 
Estate and Gift Taxation, 638, et seq. 'Its latest reenactment is in sec, 2055(a) of the Internal Revenue Code of 1954, 68A 

390. The purpose of the deduction is to encourage gifts to the named uses. Ed- 
wards v. Siocum, 264 U. S. 61, 63; Geo. Wash. L. Rev. 198, 201; 28 Va. L. Rev. 387 — 388. 
Like other tax deductions, however, it must rest on more than a doubt or ambiguity. 
See United States v. Stewart, 311 V. S. 60 71 [Ct. D. 1466, C, B. 1940 — 2, 199]. and also 
Commissioner v. Jacobson, 336 U. S. 28, 49 [Ct. D. 1712, C. B. 1949 — I, 40]. 

Section 408(a) of the Revenue Act of 1942, 56 Stat. 949, added to I. R. C. , sec. 812(d), 
the so-called "disclaimer provision, " whereby, ader certain conditions, the renunciation 
of a private bequest which effectuates a gift to charity earns a charitable deduction from 
the decedent's gross estate. 

"Aar. 53. Public, charitable, and similar bequests. — s s s It does not prevent 
deduction + v + that the property placed in trust is also subject to another trust for 
a Private purpose. Thus, where money or property is placed in trust to pay the income 
t. o su individual during life, and then to pav or deliver the same to a charitable corpora- 
tion, or apply the principal to a charitable purpose, the charitable bequest or devise forms 
the basis for a deduction. The amount of the deduction, in such case, is the value, at 
the date of the decedent's death, of the remainder interest in the money or property which is 
devised or bequeathed to charity. For the manner of determining the value of such remain- 
d« interest, see Article 20. " 21 T. D. 783 — 784. 

Article 20 prescribed methods of determining the present worth of a remainder subject to 
a single life interest. 
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insofar as such interest is presently ascertainable, and hence severable from the 
interest in favor of the private use. Section 81. 10 indicates the principles to be 
applied in the computation of the present worth of deferred uses, but such com- 
putation will not be made by the Commissioner on behalf of the executor. Thus, 
if money or property is placed in trust to pay tl1e income to anindiyidual during 
his life, or for a term of years, and then to pay or delirer the principal to the 
charitable corporation, or to appLy it to a charitable purpose, the present nalue 
of the remainder is deductible. To determine the present value of such re. 
mainder, use the appropriate factor in column 6 of Table A or B of section 81. 10. 
If the present teorth of a ren1ainder bequeathed for a charitable use is dependent 
ttpon the termination, of more than one life, or in any otl1er manner rendering 
inapplicable Table Z or If of section 81. 10, the claim for the deduction must be 
supported by a full statement, in dupRcate, of the conaputation of the present 
e:orth made, in, accoi dance faith tile principle sct forth in section 81. 10, by one 
skilled, in actuarial contputations. " (Emphasis supplied. ) 26 CFR. 

The very explicitness of the above provisions emphasizes their restriction to 
"the computation of the present worth" of assured bequests such as are the sub- 
ject of each of the illustrations and cross references in the section. The statute 
restricts charitable deductions to bequests to corporations "organized and 
operated eaclusieely for o o o charitable o ' o purposes. " ' (Empha- 
sis supplied. ) Likewise, the above section of the regulations requires that the 
deductible value of "the beneficial interest in favor of" the designated charitable 
purpose be "severable from the interest in favor of the private use. " There is 
no suggestion in the statute or in section 81. 44 of a deduction of funds other than 
those later to be used exclusively for charitable purposes. 

8. Eection 81. ft8 of Treasury Regulations 10o permits no deduction for a con- 
ditional bequest to charity "unless the possibiLity that charity mill not take 
is so renlote as to be negligible. " 

Here, also, the regulations in their earIiest form, in 1910, were unequivocally 
restrictive. ' It was only after court decisions had demonstrated the need for 
doing so ' that the restrictions were restated so as expressly to permit deduc- 
tions of bequest assured in fact but conditional in form. 

Section 81. 46 now provides expressly that no deduction is allowable for a 
conditional bequest to charity "unless the possibility that charity will not take 
is so remote as to be negligible. " The whole sectiou is significant: 

"SEc. 8146. CorcDITIoxkL BEquEsTs. — (a) If as of the date of decedenps deatfs 
the transfer to charity is dependent upon the perfoimance of some act or tile 
happening of a precedent erent in order that it might become effectire, no de- 
duction, is allolcable unless the possibility that charity tcilL not take is so remote 
as to be negligible. If an estate or interest has passed to or is vested in charity 
at the time of decedent's death and such right or interest would be defeated 
by the performance of some act or the happening of some event vvhich appeared 
to have been highly improbable at the time of decedent's death, the deduction 
is allowable. 

"(b) If the legatee, devisee, donee, or trustee is empowered to divert the 
propertv or fund, in whole or in part, to a use or purpose which would have 
rendered it, to the extent that it is subject to such povver, not deductible had it 
been directly so bequeathed, devised, or given by the decedent, deduction will be 
limited to that portion, if anv, of the property or fund which is exempt from an 
exercise of such povver. " (Emphasis supplied. ) 26 CFR. 

s Congressional insistence upon the actual use of the funds csclusioely for chsritable 
purposes appears in the follosving provisions describing the bequests that are deductible: 
"The amount of all bequests c v c to or for the use of any corporation organized 
aud operatccl esclusiuciy for religious, charitable, scientific, litersrv, or educational pur- 

poses c * c no part of the net earnings of schick inures to the benefit of any p««ts 
stockholder or indluidual c c " or to a trustee or trustees, or a fraternal society~ 
order, or association operating under the lodge svstem, but only if such contributions « 
gifts are to be used " * c esclnsfvely for religiouc, charitable, scientific, literary, or 
educational purposes c * . " (Kmphashc supplied. ) I. R. C. , sec. 812(d). 

c "ART. 56. Conditional bequests. — Where the bequest, legacy, devise, or gift is dependent 
upon the performance of some act, or the happening of some event, in order to become 
effective it is necessary that the performance of the act or the occurrence of the evcst 
shall have taken place before the deduction can be allowed. Where, by the terms of tbe 
bequest, devise or gift, it is subject to be defeated by s subsequent act or event, no des« 
tion svi11 be allowed. " 21 T. D. 785. 

v Vnited States v. pro|ident Trust Co. , 291 l7, S. 2iih See a]co, ffoagland v. Kasanag&4 
SG F. Supp. Si5; 3'intk Sana d Trust Co. v. United States, 15 F. Supp. 951. 
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Sections 81. 44 and 81. 46 fully implement section 812(d) of the code. In 
their early forms they were obviously mutually exclusive and easily reconcilable. 
The predecessor of section 81. 46 confined charitable deductions to outright, 
unconditional bequests to charity. It expressly excluded deductions for char- 
itable bequests that vi ere subject to conditions, either precedent or subsequent. 
~bile it encouraged assured bequests to charity, it offered no deductions for 
bequests that might never reach charity. Subsequent amendments have clarified 
and not changed that principle. Section 81. 46(a) today yields to no condition 
unless the possibility that charity will not tal-e is "negligible" or "highly im- 
probable. " Section 81. 46(b) is equally strict. It relates to provisions whereby 
funds may be diverted in whole or in part to noncharitable uses, and it limits 
the tax deduction to that portion of each fund that cannot be so diverted, 
pfhere the principal of a bequest to charity thus may be invaded for private 
purposes, it is only the ascertainable a. nd assured balance of the bequest to 
charity that is recognized for a tax deduction. 

Respondent concedes that the chance that charity will not take is much more 
than negligible. Therefore, if section 81. 46(a) applies to the instant case, no 
charitable deduction is permissible. 

Respondent claims, however, that section 81. 44 covers this case. In doing so, 
it reads sections 81. 44 and 81. 46 together and, instead of confining them to their 
mutually exclusive subjects, makes them overlay. It applies section 81. 44 to 
some deferred conditional bequests. It does so in any case where it can com- 
pute, on approved actuarial standards, the degree of possibility that charity will 
receive the conditional bequest. Respondent then computes the present value 
of a corresponding percentage of the entire deferred bequest. In short, re- 
spondent claims an immediate tax deduction equal to the yresent value of what- 
ever fraction of the bequest corresponds, actuarially, to the chance that charity 
may benefit from it. 

This Court considered a somewhat comparable proposal in 1928. In Homes v. 
United States, 2'T6 U. S. 487, a taxpayer sought a charitable deduction based on a 
bequest to charity that was conditional upon the death of decedent's lo-year-old 
niece, without issue, before reaching the age of 40. To sustain the proposal, the 
taxpaver sought to establish actuaiiallv a measure of the chance that charity 
would receive the bequest and to find authority in tbe Revenue Code for the 
deduction of the present value of a corresponding percentage of the bequest. 
Speaking through Mr. Justice Brandeis, this Court found the actuarial computa- 
tion inadequate. It, however, did not drop the matter there. It made the 
following statement: 

"One may guess, or gamble on, or even insure against any future event. The 
Solicitor General tells us that Lloyds of London will insure against having twins. 
But the fundamental question in the case at bar, is not whether this contingent 
interest can be insured against or its value guessed at, but what construction shall 
be given to a statute. Did Congress in providing for the determination of the 
net estate taxable, intend that a deduction should be made for a contingency, the 
actual value of ivhich cannot be determined from any known data? Neither tax- 
payer, nor revenue otficer — even if equipped neith all, the aid n hich the actuarial 
art can supply — could do more than guess at the value of this contigency. It 
is clear that Congress did not i~tend that a deduction should be made for a 
contingent gift of that character. " (Emphasis supplied, ) Id. , at 494. 

Since the above ivas written, there have been advances in the actuarial art. 
Today, actuarial estimates are employed more widely than they were then. 
The computations now before us illustrate that advance. They do not, however, 
lessen the necessity for statutory authorization for such a tax deduction. The 
scope of the authority required by respondent can best be appreciated if examined 
in the revealing light of the specific circumstances of the present case. 

The Tax Court and the Court of Appeals have approved respondent's actuarial 
computations as fairly reflecting the present value of one-half of a two-million- 
dollar residue, reduced in proportion to the chance that charity will receive it. 
In making this estimate, respondent has computed the present value of the de- 
ferred bequest on the basis of 4 percent interest compounded annually and has 
used the following actuarial tables: 

1. To determine the joint life expectancy of decedent's wife and daughter, the 
Combined Experience Mortality Table prescribed in section 81. 10 of the estate 
tax regulations. 

2. To estimate the probabilitv of remarriage of the dau hter, the American 
Remarriage Table, published by the Casualty Actuarial Society. 
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8. To estimate the chance of a first child being born to decedent's daughter, a 
specially devised table which has been founfl by the Tax Court to have been pre- 
pared in accordance with accepted actuarial principles upon data derived from 
statistics published by the Bureau of the Census. ' 

On the basis of these tables, the Tax Court finds that the present value of 
the charitable relnainder at the death of decedent is . 18884 on the dollar if com- 
puted solely on the chances of his daughter's remarriage; 24094 on the dollar if 
computed on tbe chance that of legitimate descendant of his daughter will survive 
her; and . 24058 on the dollar if computed on the chance that any legitimate or 
illegitimate descendant of his daughter will survive her. It is this last estimate 
that respondent seeks to apply here. 

If respondent is successful, it means the allowance of an immediate and irrev- 
ocable deduction of over $175, 000 from the gross estate of decedent, although 
respondent admits there is a real possil&ility that charity will receive nothing. 
Tbe bequest, in fact, offers to tbe daughter an inducement of about $2, 000, 000 
to remarry and leave a descendant. To the extent that this inducement reduces 
the actuarially computed avera e probability that charity will receive this be- 
quest, it further demonstrates the inappropriateness of authorizing charitable 
tax deductions based upon highly conditional bequests to charity. 

An even clearer illustration of the effect of respondent's interpretation of the 
code readily su ests itself. If decedent had here conditioned his bequest to 
charity solely on the death of his daughter before remarriage, the Remarriage 
Table would then fix the present value of the charitable remainder at . 1S384 on 
the dollar. The taxpayer would at once receive a substantial charitable deduc- 
tion on that basis. The dau 'hter, however, would have a 82, 000;000 inducement 
to remarry. If she did so, her action would &ancel the possibility that charity 
would receive anything from the bequest, but it would not cancel the tax deduc- 
tion already allowed to the estate. To whatever extent any person can defeat 
the fulfillment of any condition upon which a benefit to charity depends, to 
that extent the actuarial estimate that such benefit will reach charity is less 
dependable. The allowance of such a tax reduction as is here sought would 
open a door to easy abuse. The result might well be not so much to encourage 
gifts inuring to the benefit of charity as to encourage the writing of conditions 
into bequests vvhich would assure charitable tnx deductions without assuring 
benefits to charity. 

IVe find no suggestion of authority for such a deduction in section 812(d). 
That section ren ains substantially the same as it was when Humes v. Untted 
States, supra, 276 U. S. 487, was decided. IiVe also find no authorization for 
the deduction either in section 81. 46 or section S1. 44 of the regulations, as thus 
far discussed. This relegates respondent to tlie following works now in section 
81. 44 (d ): 
"If the present x)orth of a remainder bequeathed for a charitable use is de- 
pendent upon the termination of more than one life, or bi any other manner 
rendering tnapphcable Table A or 8 of section SI. I(), the claim for the deduction 
must be supported bv a full statement, in duplicate, of the computation of the 
present worth made, in accordance with the principle set forth in section 81. 10, 
by one skilled in actuarial coruputations. " (Einphasis supplied. ) 

In view of the statutory emphasis upon outright bequests and the long-standing 
exclusion of conclitional bequests by section 81. 46 of the regulations (and its 
predecessors), we do not regard the above sentence as now invading the domain 
of section 81. 46 by extending the deduction to conditional bequests in a manner 

ii Despite the conc)uMons of tbe Tax Court and the Court of Appeals to the contrary, the 
Government contends bere that the proposed actuarial value oi' the conditional remainder 
to charity does not support the deduction. We do not reach that issue, but tbe fac« 
material to it are as follows: The Reinarriage Table ia based on a studr of American 
experience conducted bv a Committee of the Casualty Actuarial Society, 19 Proceedings 
of the Casualty Actuarial Society (1933), 279 — 349. The table ia based solely upon the 
remarriage experience of widows who, through the deaths of their husbands, become bene 
Sciariea under workmen's compensation laive in states where they lose compensation benes« 
upon remarriage. The reports relied upon cover experience for policy years 1921 to 192» 
inclusive. See id. , at 286-288. See also, Myera, Further Remarriage Experience 
36 Proceedings of the Casualty Actuarial Society (1949), 72 et see. The specially devised 
table as to the probability of issue is based upon statistics, for white women in 47 states 
and the District of Columbia, indicating the degree of probability that such women after 
they are 27 years old, will marry and have first-born children. See tbe following 1)ureau 
of the Census publications for 1'946; Vital Statistics of the United States, Pt. II, 89: 
Fattvity and Parentage of the White Population — General Characteristics 110; Types "f 
Families 9. The instant computation assumes that such a child will survive ita mother 
18 T, C. 836, 837-838. 
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readily open to abuse. We regard the sentence as restricted to computations of 
deferred, but assured, bequests. Section 81. 10(i) now deals at length with the 
valuation of remainders and reversionary interests and gives many examples of 
such computations. Every example, however, is one of the valuation of an 
assured bequest. The additional language in section 81. 44(d), quoted above, 
does not authorize the deduction, and section 81. 46 prohibits it. Such specific 
and established administrative interpretation of the statute is valid and "should 
not be overruled except for weighty reasons. " Comm(ssioncr v. South Tcaas Co„ 
333 U. S. 496, 501. [Ct. D. 1697, C. B. 1948-1, 82. ] 

This Court has not specifically faced the issue now before us since Ilumes v. 
Un(ted States, supra, but we see no reason to retreat from the views there stated. 
This Court finds no statutory authority for the deduction from a gross estate of 
any percentage of a conditional bequest to charity where there is no assurance 
that charitv will receive the bequest or some determinable part of it. Where 
the amount of a bequest to charity has not been determinable, the deductiou 
properly has been denied. Henslee v. Union Planters Bank, 33o U. S. 595, 598- 
600; Merchants Bank v. Commissioner, 320 U. S. 256, 2o9 — 263; and see Rob&inette 
v. Ifelaering, 318 U. S. 184, 189. Where the amount has been determinable, the 
deduction has, with equal propriety, been allowed where the designated charity 
has been sure to benefit from it. United States v. Provident Trust Co. , 291 U. S. 
272; Ithaca Trust Co. v. United States, 279 U. S. 151 [Ct. D. 61, G. B. Vill-l, 313 
(1929)]. 

Some of the lower courts hare squarely met the instant problem and denied 
the deduction. For example, the deduction was denied in the First Circuit where 
the court found that "it is not certain that the charity will take 50 percent of 
the corpus; only that it has a 50-50 chance of getting all or nothing. " 1Veu;ton 
Trust Co. v. Commissioner, 160 F, 2d 175, 181. See also, Graaff v. Smith, 100 F. 
Supp. 42; Hoagland v. Xaranagh, 36 F. Supp. 875; Wood v. United States, 20 F, 
Supp. 197. The administrative practice, as evidenced here by the action of the 
Commissioner, has been to deny the deduction. See further, Paul, Federal Estate 
and Gift Taxation (1946 Supp. ), 426-427. 

The judgment of the Court of Appeals, accordingly, is reversed and the cause 
remanded for action in conformity with this opinion. 

Reversed. 

REGULATioxs 105, SrcTiox 81. 44: Transfers for 
public, charitable, religious, etc. , uses. 

Deduction for transfer to income participation funcl of charitable 
organization. See Rev. Rul. 55 — 2&5, page o¹ 

Rev. Rul. 55-835 IREGULATIOBs 105, SEcrlo 6 81. 46: Conditional 
bequests. 

Amounts distributed by the executor of an estate as charitable 
bequests, where the organizations and the amount to be distributed 
to each are not fixed by the will, are not deductible from the dece- 
dent's gross estate under section 812(b) of the Internal Revenue 
Code of 1939 for Federal estate tax purposes. 

Advice has been requested relative to the treatment for Federal 
estate tax purposes of amounts distributed by the executor of an 
estate as charitable bequests in carrying out the terms of a will. 

In the instant case the decedent left a will bequeathing all of his 
real and personal property to his mother and brother. Each was 
to have a one-half share of the estate and in the event that either 
predeceased him the survivor was to have the full estate. The brother 
was desi~ated sole executor under the will. 

The will further contained a provision that the mother and brother 
iiiake suitable charitable gifts out of his estate. ; the amount of the 

364050' — 56 — a0 
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gifts and t, he institutions to which such gifts are made was left solely 
within their judgment. 

In compliance with the wishes of the testator, the executor 
distributed certain gifts to charitable organizations. 

Section 812 of the Internal Revenue Code of 1989 provides, in part, 
as follows: 

For the purpose of the tax the value of the net estate shall be determined, 
in the case of a citizen or resident of the United States by deducting from the 
value of the gross estate- 

(d) TBANsFEBS FoR PUBLIc, CHARITABLE AND RELIGIQUs UsEs. — The amount 
of all bequests, legacies, devises, or transfers ~ ~ * to or for the use of 
the United States, any State, Territory, any political subdivision thereof, 
or the District of Columbia, for exclusively public purposes, or to or for the 
use of any corporation organized and operated exclusively for religious, 
charitable, scientidc, literary, or educational purposes, ~ 

Since the charitable organizations and the amount distributed to 
each were not fixed by the will, it is apparent that the amount which 
any charity might receive was so uncertain that it could not have been 
stated in definite terms of money. Under such circumstances the 
charitable deduction is not allowable. Damie/ W. Norris et al. v. 
Comnus8ioner, 184 Fed. (2d) 796, cert. denied 320 U. S. 756. Charleg 
F. Delbridge, Err. (Est. of G. 3f. Roe') v. United States, 89 Fed. 
Supp. 845. Charles L. BurCkck et al. v. Commisai oner, 117 Fed. (2d) 
972, cert. denied 314 U. S. 631. 

In accordance with the foregoing, it is held that amounts dis- 
tributed by' the executor of an estate as charitable bequests, where 
the organizations and the amount to be given to each are not fixed by 
the will, are not deductible from the decedent's gross estate under 
section 812(d) of the Internal Revenue Code of 1939 for Federal 
estate tax purposes. 

REGULATIoNs 105, SEOTIQN 81. 46: Conditional 
bequests. 

Charitable bequest to take effect upon death of decedent's wife and 
daughter without descendants. See Ct. D. 1777, page 450. 

SECTION 812(e). — NET ESTATE: BEQUESTS, ETC. , TO 
SURVIATIXG SPOUSE 

REGvLATIQNs 105, SKOTIQN 81. 47a: Requests, etc. , Rev. Rul. 55-277 
to surviving spouse. 

Where a policy of insurance contains a provision that the pro- 
ceeds are to be retained by the insurance company and interest 
thereon yaid monthly to the surviving spouse during her life with 
the right in the wife, exercisable by her alone and in all events, to 
direct the insurance company to yay the entire proceeds at her 
death to her executors, administrators or assigns, the surviving 
spouse possesses a power of appointment within the meaning of 
section 812 (e) (1) (G) of the Internal Revenue Code of 1939. Ac- 
cordingly, the proceeds of the yolicy qualify for the marital deduc- 
tion under section 812(e) of the Code. 

Advice has been requested concerning the estate tax marital deduc- 
tion provisions of section 812 (e) of the Internal Revenue Code of 1939 



457 fRegs, 105, f 81. 47a. 

as applied to the proceeds of life insurance under the circumstances 
set forth below. 

In the instant case a policy of insurance provides that the proceeds 
of the policy were to be retained by the insurance company and in- 
terest thereon paid monthly to the surviving spouse during her life. 
The wife was given the right, exercisable by her alone and in all' 
events, to direct the insurance company to pay the entire proceeds of 
the policy at her death to her executors, administrators or assigns. 
The specific question is v hether the spouse possessed a power of ap- 
pointnlent within the meaning of section 812(e) (1) (G) of the In- 
ternal Revenue Code qualifying the proceeds of the policy for the 
marital deduction under section 812 (e) of the Code. 

Section 812(e) (1) (G) of the Interlral Revenue Code provides as 
follows: 

(6) Life Insurance or Annuity Payments YVith Power of Appoint- 
ment in Surviving Spouse. — In the case of an interest in property passing 
from the dececlent consisting of proceeds under a life insurance, endow- 
ment, or annuity contract, if under the terms of the contract such pro- 
ceeds are payable in installments or are held by the insurer subject to 
an agreement to pay interest thereon (whether the proceeds, upon the 
termination of any interest payments, are payable in a lump sum or in 
annual or more frequent installments), and such installment or interest 
pavments are payable annually or at more frequent intervals, com- 
mencing not later than thirteen months after the decedent's death, and 
all amounts payable during the life of the surviving spouse are payable 
only to such spouse, and such spouse has the po~er to appoint all amounts 
payable under such contract (exercisable in favor of such surviving 
spouse, o& of the estate of such sar@ising spouse, or in favor of either, 
whether or not in each case the power is exercisable in favor of others), 
with no power in any other person to appoint to any person other than 
the surviving spouse any part of the amounts pavable under such 
contract- 

(i) such proceeds shall, for the purposes of subparagraph (A), 
be considered as passing to the surviving spouse, and 

(ii) no part of such proceeds shall, for the purposes of subpara- 
graph (B) (i), be considered as passing to any person other than 
the surviving spouse. 

This subparagraph shall be applicable only if, under the terms of the 
contract, such popover in the surviviug spouse to appoint, whether exer- 
cisable by will or during life, is exercisable by such spouse alone and in 
all events. [Italics supplied. ] 

The provisions contained in the policy to the effect that the surviving 
spouse had the right to direct paylnent of the proceeds to her "execu- 
tors, administrators or assigns" is a po~er to appoint to "the estate of 
such surviving spouse" within the meaning of section 812(e) (1) (6) 
of the Code, Ãupta. Accordingly, it is held that since the wife is en- 
titled to the income for life and the right, exercisable by her alone ancl 
in all events to direct the. insurance company to pay the entire proceeds 
of the policy at her death to her executors, aclministrators or assigns, 
the insurance qualifies for the marital deduction uncler section. 812(e) 
of the Code. Compare Rev. Rul. 54 — 553, C. B. 1054 — 2, 808. 

The decision in Second National Bank of Danuille, Illinois, Trhtstee 
&/hc/t lVill of B'eEen L. Abdh7l v. Dallman, 209 Fed. (2d) 821, which 
would require a conclusion contrary to tha't reached herein, will not 
be accepted by the Internal Revettue Service as a precedent in the 
disposition of other cases involving similar fact, situations. 
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Rev. Rul. 55-394 REGULATICNs 105, SEGTI0N 81. 47a: Bequests, 
etc. , to surviving spouse. 

A testamentary trust created by the decedent in favor of his sur- 
viving spouse provides that she is to receive the entire income from 
. the trust property, payable in quarterly installments, until January 
1, 1958, or until her death, whichever is earlier. If she is alive on 
the stipulated date, the corpus is to be paid over to her in fee simple 
absolute. In the event of the spouse's death prior to the expiration 
of the trust term, the corpus is to be paid over to the executor of 
her estate provided she shall so direct In her last will in accordance 
with the general and unconditional power of appointment conferred 
upon her by the decedent. Should she fail to exercise the power, the 
property is to be added to another trust created by the decedent in 
favor of beneficiaries other than his wife. Held, the payment of the 
corpus of the trust to the surviving spouse prior to her death is not 
deemed to be a termination of the general power of appointment within 
the meaning of section 81. 47a(c) of Estate Tax Regulations 105 nor 
does the naming of takers in default of the exercise of her power of 
appointment over the corpus of the trust fail to satisfy the condition, 
contained in such section, that the surviving spouse must be able to 
appoint to herself or her estate. Since no interest in the trust property 
is considered as having passed from the decedent to any person other 
than his surviving spouse, the trust in question qualifies for the marital 
deduction under the provisions of section 819(e) of the Internal 
Revenue Code of 1989. 

REGULATIONs 105, SEGTIQN 81. 47a: Bequests, Rev. Rul. 55 — 395 
etc. , to surviving spouse. 

Decedent bequeathed the residue of his estate in trust and provided 
that the trustee shall use the net income therefrom for the care, main- 
tenance and support of his widow in such fashion and state as she 
may desire, with the power in the trustee, in the event such income 
should be Insu%cient to meet her desires or demands, to sell trust 
assets from time to time and use the proceeds for the purposes afore- 
said. The trustee was directed to convert the remainder of the trust 
assets into cash following the death of the widow and to distribute 
the proceeds of the sale and any accumulations of the trust to certain 
designated beneficiaries. Held, since the terms of the trust did not 
confer upon decedent's surviving spouse the power, exercisable by her 
alone and in all events, to appoint the entire corpus or a specific portion 
thereof free of trust as required by section 81o(e) (1) (F) of the In- 
ternal Revenue Code of 1989, and as others were named to take so 
Inuch of the property as may remain upon her death, the interest 
passing to such spouse was a terminable one within the Ineaning of 
section 819(e) (1) (B) of the 1939 Code, no portion of the value of 
which qualifies for the estate tax marital deduction. 

REGULATICNs 105, SEOTIGN 81. 47a; Bequests, 
etc. , to surviving spouse. 

Rev. Rul. 55-419 

Property exempted from execution under local laws which is set 
off absolutely to a widow from her deceased husband's estate con. 
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stitutes an interest in property acquired by inheritance within tbe 
meaning of section 812(e) (3) of the Internal Revenue Code of 1030. 
Accordin ly, the value of such property qualifies for the marital 
deduction authorized by section 812(e) of the 1030 Code. 

Advice has been requested whether property exempted from execu- 
tion under local lari s which is set off absolutely to the widow from her 
deceased husband's estate qualifies for the marital deduction author- 
ized by section 812(e) of the Internal Revenue Code of 1030. 

Section 812(e) of the Internal Revenue Code of 1030 provides, in 
part, as follows: 

(e) BEqUEsTsp ETC To SURVIrIEG SPoUsE. — 
(3) DEEIEITIov. — For the purposes of this subsection, an interest in 

property shall be considered as passing from the decedent to any perso~ if 
and only if— 

(A) such interest is bequeathed or devised to such person by the 
decedent; or 

(B) such interest is inherited by such person from the decedent; or 
(C) such interest is the dower or curtesy interest (or statutory 

interest in lieu thereof) of such person as survivin spouse of the 
decedent; 

The particular State statute involved in the instant case provides in 
effect that when the deceased leaves a vI idow, all personal property 
which in his hands as head of a family would be exempt from execu- 
tion, after being inventoried and appraised, shall be set apart to her 
as her property& and be exempt in her hands as in the hands of the 
decedent. 

Whether exempt property set oK to a, widoIV by local statute consti- 
tutes an interest in property passing from the decedent to his surviv- 
ing spouse depends upon an interpretation of the word "inherited. " 

In the case of 3lunro L. Lieth v. joey, 305 U. S. 188, Ct. D. 1370, 
C. B. 1938 — 2, 208I the question involved was whether property received 
by an heir uIIder an agreement compromising and settling his contest 
of the decedent's will is property acquired by "inheritance" within the 
meaning of the Revenue Act of 1032. The Court said: 

the question whether what the heir has thus received has been "ac- 
quired by inheritance" within the meaning of the Federal statute necessarily 
is a Federal question. ~ * * Congress established its own criteria and the 
State law may control only when the Federal taxing act by express langua e or 
necessary implication makes its operation dependent upon state law. 

In re 3IcIIugh, 75 Fed. Supp. 676, aKrmed 168 Fed. (2d) 350, the 
question involved was whether money received by a bankrupt pursuant, 
to the Federal Employees Liability Act for the death of his son was 
an inheritance within the terms of the National Bankruptcy Act. The 
court said: 

The term "bequest" and "devise" refer to the acquisition of property by 
will * * *. Inheritance is a word of broader significance. Any means by 
'which a relation succeeds to the property of an ancestor may properly be termed 
an inheritance. It includes all the methods by v. hieh a child or relation takes 
property from another at his death, except by devise, and includes as mell suc- 
cession as descent. Cf. 1 Bouv. Law Dict. , Rawles' Third Revision, page 1568. 

Since the exempt, property involved. in the instant case actually 
passes to the surviving spouse by operation of law so as to give her a 
vested interest therein, it is clear that such property comes within the 
lneaning of the term inheritance as defined in the case of In re 3Ic- 
Itugh, supra. 
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In view of the foregoing, it is held that property exempted from 
execution under local laws which is set o8 absolutely to a widow from 
her deceased husband's estate constitutes an interest in property ac- 
quired by inheritance within the meaning of section 812(e) (3) of the 
Internal Revenue Code of 1939. Accordingly, the value of such 
property qualifies for the marital deduction authorized by section 
812(e) of the 1939 Code. 

REcur, "xroNs 105, SxcTioN 81. 47d: Limitation Rev. Rul. 55-225 
on amount of marital deduction. 

Where the executor of an estate elects to claim certain expenses 
of administration as deductions from the gross income of the estate 
under section 28(a) of the Internal Revenue Code of 1989 rather 
than as deductions from the decedent's gross estate under section 
812(b) of the 1939 Code, the value of the decedent's "adjusted gross 
estate, " for the purposes of arriving at the 50 percent limitation 
on the amount allowable as a marital deduction, is to be determined 
by subtracting from the entire value of the gross estate the aggre- 
gate amount of the deductions actually claimed and allowed under 
section 812 (b) of the Code as distinguished from those which would 
merely be allowable under this section. 

Advice has been requested whether certain expenses of adminis- 
tration otherwise allowable as deductions from the decedent's gross 
estate under section 812(b) of the Internal Revenue Code of 1939 
vill have the eQ'ect of increasing the "adjusted gross estate" for the 
purpose of determining the 50 percent limitation on the amount allow- 
able as a marital deduction should the decedent's executor elect to 
claim such expenses as deductions for Federal income tax purposes 
under section 28(a) of the Code. 

Section 812(e) (1) (H) of the Internal Revenue Code of 1989 pro- 
vides that the amount allowable as a marital deduction shall not ex- 
ceed 50 per centum of the value of the adjusted gross estate. 

Under the general rule provided by section 812(e) (2) (A) of the 
Code, the value of the decedent's adjusted gross estate, for the pur- 
pose of arriving at the 50 percent limitation on the amount allowable 
as a marital deduction, is to be determined by subtracting from the 
entire value of the gross estate the aggregate amount of the deductions 
allowed by section 812(b) of the Code. This provision was designed 
to prevent a double deduction with respect to any item, that is, a 
deduction under both subsection (b) and subsection (e) of section 812 
of the Code. There is, however, no provision in either the law or the 
regulations stating that the agglregate. amount of all deductions au- 
'thorized by section 812(b) of the Code, irrespective of whether 
claimed. or allowed for the purpose of the estate tax, must be sub- 
tracted from the value of the decedent's gross estate for the purpose 
of determining the value of the adjusted gross estate and the 50 per- 
cent limitation on the amount allowable as a marital deduction. 

The amount of the marital deduction allowable in any case, how- 
ever, cannot exceed the net value to the surviving spouse of the prop- 
erty interests which passed to her from the decedent, and which qualifv 
for the deduction, or 50 percent of the value of the adjusted gross es- 
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tate, whichever is the lesser. Atnounts paid as attorney's fees and ex- 
ecutor's commissions, or as other expenses of administration alloavable 
as dechictions uncler section 812(b) of the Code, may in no event be 
considered as interests in property which passed from the decedent to 
his surviving spouse. Thus, ~bile an election on the part of the 
decedent's executor to take amounts paid as expenses of administering 
the estate as deductions from the gross income of the estate uncler 
section 28 (a) of the Code, rather tiIan as cleduct ions from the gross 
estate as authorized by section 812(b) of the Code, vould have the 
CGect of increasing the adjusted gross estate for the purpose of arriv- 
ing at the nIaxinIunI amount allowable as a marital deduction, such 
expenses are, nevertheless, to be talcen into account in determining 
the net value, for the purpose oi the clecluction, of the interest in or 
share of the estate which passed from the decedent to his surviving 
spouse. In other Ivords, where the value of the property interests 
which passed to the surviving spouse, reduced by that portion of the 
adnIinistration expenses properly chargeable thereto, and in respect 
to which no deduction is taken by the estate for the purpose of the 
estate tax, is less than 50 percent of the adjusted gross estate com- 
puted without regard to such expenses, the amount of the Inarital 
decluction cannot, exceecl the value of the property interests vhich 
passed to such spouse, as thus reduced. 

Zn view of the for)egoing, it is held that ~here the executor of an 
estate elects to clainI certain expenses of administration as deductions 
from the gross inconIe of the estate under section 23(a) of the In- 
ternal Revenue Code of 1939 rather than as cleductions from the 
decedent's gross estate under section 812(b) of the Code, the 50 per- 
cent limitation on the amount allowable as a nIarital deduction is 
cletermined by subtracting from the entire value of the gross estate 
the aggregate amount of the deductions actually claimed and allowed 
uncler~section 812(b) of the Code. 

SECTION 813 (b) . — CREDITS AGAIXST TAX: ESTATE, 
SUCCESSIOX) LEGACY, AXD IXHERITAXCE TAXES 

REGuLATIoxs 105) SEGTIox 81. 9: Creclit for 
death taxes. 

Rev. Rul, 55-69 

%'here an allowance of credit for State inheritance taxes is 
made after a final determinatiou of the Federal estate tax liability, 
the refund attributable to the allowance of such credit does not bear 
iuterest. 

Advice has been requestecl whether a refuncl of I'ecleral estate tax due 
under the facts hereinafter set out bears interest in view of the fol- 
lowing provisions of section 813(b) of the Internal Revenue Code 
of 1M9: 
SEC. 813. CREDITS A'GAIXST TAX. 

(b) EsTATE, SuccEssroN, LEGAGY, AND INHERITANGE TAxss. — The tax imposed 
by section 810 or 86C) shall be credited with the amount of any estate, inheritance, 
legacy, or succession taxes, aci. ually paid to any State "' 

le 
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Refund based on the credit may ~ * * be made if claim therefor is filed 
within the period above provided. Xny such refund shall be made without 
interest. 

The facts of the present case are as follows: 
The executor of the estate filed a Federal estate tax return showing 

a gross tax liability of $65, 700, credit for State inheritance tax of 
$3, MO, and a net tax liability of $61, 780 which was assessed and paid, 
Upon audit of the return, an additional deduction of $10, 000 was al 
lowed for administration expenses which reduced the gross tax liability 
to $6o, 700. As the evidence in support of the credit claimed for State 
inheritance taxes was not submitted, the audit resulted in a deficiency 
of $920. A statutory notice was subsequently. issued determining a 
deficiency of $920. As a petition was not filed with The Tax Court 
of the United States, the deficiency was duly assessed and paid. There- 
after, the executor filed a timely claim for refund of $3, 600 and sub- 
mitted therewith evidence which entitled the estate to a credit of 
$3, 600 for State inheritance taxes paid, resulting in an overpayment 
of $3, 600. 

It is clear from the foregoing that proof of the payment of the 
State inheritance taxes, which was a prerequisite to the allowance 
of the credit for such taxes, was not furnished until after the deter- 
mination of the estate's Federal estate tax liability. Accordingly, the 
refund then found due was based on the allowance of the credit for 
State inheritance taxes and the refund, under section 813(b) of the 
1939 Code does not bear interest. 

The conclusion so reached is supported by the decision of the United 
States Court of Appeals for the Second Circuit in Guaranty Trust Co. 
of Neto Fork (as executor of the estate of Grayson 3f. P. 3ftsrphy) v. 
Unifed States, 199 Fed. Bd 164, in which a refund of Federal estate 
taxes resulting from the allowance of a credit for New York estate 
taxes, under circumstances similar to the circumstances of the present 
case, was held not to bear interest. The court's decision is in part as 
follows: 
~ * * It was not until the New York estate taxes were actually paid that the 
taxpayer became entitled to a credit, and hence to a refund. Until then the 
estate was the Government's debtor. If the executor had never proved payment 
of the New York taxes it would never have been entitled to any refund. There- 
fore, we think it plain that the refund was "based on a credit" and so within 
both the literal words and the policy of section 818(b), which expressly forbids 
the payment of interest on any such refund. 

Accordingly, it is held that where an allowance of credit for State 
inheritance taxes is made after a final determina, tion of the Federal 
estate tax liability, the refund attributable to the allowance of such 

credit does not bear interest. 

REGULATIONs 105, SEcxzoz 81. 9: Credit for 
death taxes. 

Rev. Rul. 55-380 

Where credit for state inheritance taxes is not claimed on the 
Federal estate tax return any communication relative to the allow- 
ance or submission of evidence in support of such credit received 
within four vears after the filing of the estate tax return, if clearly 
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indicating an intent to claiin the credit, znay be considered as a claim 
for credit within the statutory period provided by section 818(b) 
of the Internal Revenue Code of 106!1 It is not necessary that the 
evidence in support of the credit claimed be filed within the statu- 
tory period; the submission of evidence showing that the inherit- 
ance taxes were actually paid within four years after the filing of 
the return will satisfy the statutory requirement. 

Advice has been requested whether an estate is entitled to credit 
for state inheritance taxes under the following circumstances. 

For reasons not material herein the schedul™e of the Federal estate 
tax return for showing the computation of tax ivas not filled in and 
therefore no credit for state inlieritance taxes was claimed in the 
return. Subsequent to the filing of the return the Internal Revenue 
Service was advised that the documentary evidence in support of the 
credit should be filed as soon as the inheritance taxes were determined. 
The Service was later requested to grant an extension of time within 
which to file the credit evidence. The correspondence was received 
within 4 years after the filing of the return. The documentary evi- 
dence in support of credit v-as submitted more than 4 years after the 
filing of the return but it sho~ed that state inheritance taxes were paid 
to the state prior to the expiration of the statutory period. 

Section 818(b) of the Internal Revenue Code of 1%9 provides, in 
part, as follows: 

The tax imposed by section 810 or 860 shall be credited with the 
amount of any estate, inheritance, legacy, or succession taxes actually paid to 
any State or territory or the District of Columbia, or any possession of the 
IJnited States, in respect of any property included in the gross estate (not in- 
cluding any such taxes paid with respect to the estate of a person other than 
the decedent). The credit allowed by this subsection shall not exceed 80 per 
centum of the tax imposed by section 810 or 860 * " * and shall include 
only such taxes as icere actually paid and credit therefor claimed icithin four 
years after the filing of the return required by section 821 or 864 
[Italics supplied. ] 

Generally, ~here an estate is subject to the basic estate tax, credit for. 
inheritance taxes is claimed on the return and such claim is considered 
as a claim for the credit within the meaning of' section 818(b), al- 
though the inheiutance taxes had not been determined or paid at the 
time the estate tax return was filed. 

Ho~ever, where credit for state inheritance taxes is not claimed 
on the Federal estate tax return, correspondence indicating an intent 
to claim credit, received within 4 years after the filing of the return 
may be considered as a claim for credit within the statutory period. 
It, is not necessary that the evidence in support of the credit claimed 
be filed within the statutory period; the submission of evidence show- 
ing that the inheritance taxes were actually paid within 4 years after 
the filing of the return will satisfy the statutory requirement. 

Under the circumstances in this case it is held tliat the estate has 
complied with the statutory requirements. Accordingly, the estate 
is entitled to credit for state inheritance taxes. Ho~ever, any over- 
Payment of the tax which may result from allowance of the credit 
Inay not be refunded unless a claim for refund thereof on Form 848 
was filed within the period provided by section 818 (b) of the Internal 
Revenue Code of 1989. 
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SECTION 818(c). — CREDITS AGAINST TAX: PAID TO 
FOREIGN COUNTRIES 

REGULATICNs 105, SEOTIGN 81. 9: Credit for Rev. Rul. 55-381 
death taxes. 

(Also Section 986(c); Regulations 105, Sec- 
tion 81. 9. ) 

The credit provisions of the United States-Canadian Death Tax 
Convention, C. B. 1954 — 9, 683, pertain only to the Dominion suc- 
cession duties and are not applicable to taxes imposed by any of the 
provinces of Canada. The Province of Ontario, Canada, does not 
meet the reciprocal credit requirement of the foreign death tax credit 
provisions in sections 813(c) and 986 (c) of the Internal Revenue Code 
of 1939, in the case of an estate of a deceased citizen of Canada who at 
the tinie of death was domiciled in the United States, for the reason 
that the Province of Ontario does not allow credit against its succes- 
sion duty for estate tax paid to the United States on property situated 
in the United States nor exempt such property from its succession 
duties in the case of a deceased citizen of the United States who at 
time of death was domiciled in Ontario. Accordingly, the estate of 
a deceased citizen of Canada who at time of death was domiciled in 
the United States will not be entitled to the credit provided by sections 
818 (c) and 986 (c) of the Code for any estate, inheritance, legacy, or 
succession duties paid to the Province of Ontario. 

SUBPARTII, — RETURNS AND PAYMENT OF TAX 

SECTION 827(b). — LIEN FOR TAX: LIABILITY OF 
TRANSFEREE, ETC. 

REGULATIONS 105, SECTION 81. 62: Transfer 
certificates. 

Rev. Rul. 55-160 

A bank in possession of property standing in the name of a nonresident dece- 
dent and his wife as joint tenants, with right of survivorship, is not relieved 
from Federal estate tax liability and the necessity of obtaining a transfer certif- 
icate should an executor or administrator be appointed, qualided, and actin 
within the United States. 

Advice has been requested whether a bank in possession of propertv 
standing in the name of a nonresident decedent and his wife as joint 
tenants, with right of survivorship, will be relieved from Federal 
estate tax liability and the necessity of obtainino a transfer certificate 
after the appointment of an executor or administrator, qualified and. 

acting within the United States. 
A bank located. in the United States has in its possession a bank 

deposit standing in the name of a nonresident decedent and his wife 
as joint tenants, with right of survivorship. The bank will not con- 
sent to a withdrawal of any part of the deposit until it has been pre- 
sented with a transfer certificate or until after an executor or admin 
istrator has been appointed and qualified in the United States. Tile 
bank is concerned whether the appointment of an executor or admin- 
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istrator in this country prior to the removal of any part of the fund 
would relieve it of liability for Federal estate taxes. 

Section 81. 62 of Estate Tax Regulations 105 provides in part that 
certificates permitting the transfer of property of nonresident dece- 
dents without liability will be issued when the tax imposed upon the 
estate, if any, has been fully discharged or provided for. It further 
provides that this requirement shall not apply if there is an executor 
or administrator appointecl, qualified, and acting within the United 
States. This latter provision refers to property in the possession or 
control of such executor or administrator. 

Property held in joint tenancy with the right of survivorship does 
not form a part oi the probate assets of a decedent's estate. Title to 
such property passes direct to the surviving coowner by operation of. 
law. Since the surviving coowner is regarded as the absolute owner, 
it is clear that funds on deposit, with a bank which are held in joint 
tenancy with the right of survivorship would not come into the posses- 
sion or control of an executor or adIninistrator. Under such circum- 
stances, a bank in possession of property standing in the name of a 
nonresident decedent and his wife as joint tenants, with right of sur- 
vivorship, can insure avoidance of Federal estate tax liability only by 
deInandin~g and receiving a transfer certificate prior to the removal of 
the funds by the survivin«coowner. 

PART III. — ESTATES OF NONRESIDENTS NOT CITIZENS OF THE UNITED STATES 

SECTION 863. — PROPERTY lVITEIOUT TEIE UNITED 
STATES 

REGULATIONs 105, SEcTIoN 81. 50: Situs of 
property. 

The decedent, a nonresident, alien not engaged in business in the 
United States at the time of his death, died possessed of certain i'unds 
which he had placed in a safe-deposit box rented in his name from a 
bank located in the United States. Iield, the words "moneys depos- 
ited" as used in section 868 (b) of the Internal Revenue Code of 1960 
apply to so-called general deposits with a bank where the relationship 
of debtor and creditor between the bank and the depositor exists with 
respect to such deposits. Since the funds in the safe-deposit box on 
the date of decedent's death do not represent moneys deposited with a 
person carrying on the banking business within the meaning of section 
863(b) of the Code, they are includible, for Federal estate tax pur- 
poses, in the decedent's gross estate situated in the United States. See 
6. C. N, 22410) C. B. 1040 — 2, 288. 

RxovLATIONs 105, SEUTIoN 81. 50: Situs of 
property. 

Situs of participating units of a common trust fund. See Rev. Rul. 
55-163, page 674. 
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PART Iv. — SUPPLEMENTAL PROVISIONS 

SUPPLEMENT A. — ASSESSMENT AND COI LECTION OF DEFICIENCIES 

SECTION 872. — JEOPARDY ASSESSMENTS 

REGULATIONs 105' SEGTIQN 81. 74: Assessments. 
(Also Section 81. 92; Sections 1013, 1014; Regu- 

lations 108, Sections 86. 43, 86. 44. ) 

T. D. 6126 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER B, PART 
AND PART SB 

Regulations 105 and Regulations 108 amended to conform to 
Public Law 274 (83d Cong. ), relating to the abatement of jeopardy 
assessments. 

TREASURT DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

W'ashington 85, D. C. 

To Off'seers and C&niployees of the Internal Eevenue Service and Others 
Concerned: 

On October 7, 1954, a notice of proposed rulemaking with respect 
to amendment of Regulations 105 (26 CFR (1939), pt. 81) and Regu- 
lations 108 (26 CFR (1939), pt. 86) to conform to Public Law 274 
(88d Cong. ) [C. B. 1958 — 2, 484], approved August 14, 1953, relating 
to the abaternent of jeopardy assessments, was published in the Fed- 
eral Register (19 F. R. 6478). Since no comments with respect to 
the rules proposed have been received, the amendments to Regulations 
]05 and Regulations 108 set forth below are hereby adopted: 

PARAGRAPH 1. There is inserted immediately after section 872 and 
before section 874 of the Internal Revenue Code which precede section 
81. 74 of Regulations 105 and preceding section 86. 43 of Regulations 
108 the following: 

PUBLIC LAW 274 (88d CONG. ) [APPROVED AUGUST 14, 1058] 
Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, That * ~ + 

(b) Sections 872 and 1013 (relating to the abatement of jeopardy 
assessments of estate and gift taxes, respectively) are hereby amended 
by adding at the end of each of such sections the following new sub- 
section: 

"(j) AsATEMKNT IF aTEOPAsnx Doss Nor Exisr. — The Secretary may 
abate the jeopardy assessment if he finds that jeopardy does not exist. 
Such abatement may not be made after a decision of The Tax Court 
of the United States in respect of the deficienc has been rendered or, 
if no petition is filed with The Tax Court of the United States, after 
the expiration of the period for filing such petition. The period of 
limitation on the making of assessments and the beginning of distraint 
or a proceeding in court for collection, in respect of any deficienc, 
shall be determined as if the jeopardy assessment so abated had not 
been made, except that the running of such period shall in any event 
be suspended for the period from the date of such jeopardy assessment 
until the expiration of the tenth day after the day on which such 
jeopardy assessment is abated. " 

(c) The amendments made by this Act shall be applicable to jeopardy 
assessments made or in existeuce ou the date of enactmeut of this Act 
or which are thereafter made. 
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PAR. 2. Section 81. 74 of Regulations 105, as amended by Treasury 
Decision 6034 [( . B. 1958 — 2, 278jy approved July 29, 1953, is further 
anlended as follows: 

(A) By changing the heading thereof to read as follows: "AssEss- 
NEm's. — (a) In generaL" 

(B) By adding at the end of the first paragraph of (a, ) the 
following: 
For abatement of jeopardy assessments svhere jeopardy does not exist, sce 
paragraph (b). 

(C) By adding at the end of such section the following: 
(b) Abateaient of jeopardy assessraents n:acre jeopardy does not exist. — 

(1) The District Director may abate a jeopardy assessment v;hich existed on 
August 14, 1953, or which is made on or after such date, if it is shown to his 
satisfaction that jeopardy does not exist. An abatement may not be made 
under this para raph after a decision of tbe Tax Court in respect of the defi- 
ciency has been rendered, or, if no petition is filed with such Court, after the 
expiration of the period for filing such petition. 

(2) The abatement of a jeopardy assessment, because jeopardy does not exist, 
will have the effect of abating any proceedings to collect the tax so assessed. 
The District Director may then proceed to assess and collect a deficiency in the 
manner authorized by law as if the jeopardy assessment so abated had not 
existed. If a notice of deficiency had been sent to the taxpayer prior to the 
abatement of the jeopardy assessment, whelher such notice was sent before 
or after the making of the assessment, the abatemeut of such assessment will not 
a(Feet the validity of the notice or of any proceedings for redetermination based 
thereon. The period of limitation on the malring of assessments and the begin- 
ning of distraint or a proceeding in court for collection in respect of any defi- 
ciency shall be determined as if the jeopardy assessment so abated had not been 
made, except that the running of such period shall in any event be suspended 
for the period from the date of such jeopardy assessment until the expiration 
of the 10th day after the date on which such jeopardy assessment is abated. 
The provisions of this paragraph may be illustrated by the following example. 

Example, On February lo, 1954, 28 days before the 3-vear statutory period 
of limitations on assessments would otherwise have expired, a jeopardy assess- 
ment was made in respect of a proposed deficiency. On April 2, 1954, before 
the mailing of the notice of deficiencv provided for by section S72(b), this 
assessment v;as abated. By virtue of this paragraph, the period of limitations 
for the making of an assessment did not expire prior to Play 10, 1954, i. e. , the 38th 
day after the date of the abatement. If the uotice of deficiency provided for in 
section S72(b) had been sent prior to the abatement, the running of the statute 
of limitations on assessments would have been suspended pursuant to the provi- 
sions of section 875. 

(3) Request for abatement of a jeopardy assessment, because jeopardy does 
not exist, should be filed with the District Director and must si. ate fully the 
reasons for the request and must be supported by such evidence as will enable 
the District Director to determine that the collection of the deficienc is not in 
jeopardy. See section 872(c) and the first paragraph of section S1. 74(a) svith 
respect to the abatement of jeopardy assessments which are excessive in amount. 

PAS. 8. Section 81. M of Regulations 105 is amended by adding at 
the end thereof the follozving: 
See, however, section 81. 74 with respect to requests for the abatement of jeopardy 
assessments. 

PAR. 4. Section 86. 43 of Regulations 108, as amended by Treasury 
Decision 5508 [C. B. 1946-1, 156], approved March 20, 1946, is further 
amended as follows: 

(A) By changing the heading thereof to read as follows: "JEoranoy 
ASSEsszrxy Ts. — (a) In general. " 
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(B) By adding at the end of the second paragraph of (a) the 
following: 
For abatement of jeopardy assessments where jeopardy does not exist, see para- 
graph (b). 

(C) By adding at the end of such section the following: 
(b) Abatement ot jeopardy assessments u. here jeopardy does not es'ist. — (1) 

The District Director may abate a jeopardy assessment which existed on August 
14, 1958, or which is made on or after such date, if it is shovvn to his satisfaction 
that . jeopardy does not exist. An abatement may not be made under this para- 
graph after a decision of the Tax Court in respect of the deficienc has been 
rendered or, if no petition is filed with such Court, after the expiration of the 
period for filing such petition. 

(2) The abatement of a jeopardy assessment, because jeopardy does not exist, 
will have the effect of abating any proceedin s to collect the tax so assessed. 
The District Director may then proceed to assess and collect a deficiency in the 
manner authorized by law as if the jeopardy assessment so abated had not 
existed. If a notice of deficiency had been sent to the taxpayer prior to the abate- 
ment of the jeopardv assessment, whether such notice was sent before or after 
the making of the assessment, the abatement of such assessment will not affect 
the validity of the notice or of any proceedings for redetermination based thereon. 
The period of limitation on the making of assessments and the beginning of 
distraint or a proceeding in court for collection in respect of any deficiency shall 
be determined as if the jeopardy assessment so abated had not been made, except 
that the running of such period shall in any event be suspended for the period 
from the date of such jeopardy assessment until the expiration of the tenth dav 
after the date on which such jeopardy assessment is abated. The provisions of 
this paragraph may be illustrated by the following example. 

Eaampte, On February 15, 1954, 28 days before the 8-year statutory period of 
limitations on assessments would otherwise have expired, a jeopardy assessment 
was made in respect of a proposed deficiency. On April 2, 1954, before the mailing 
of the notice of deiiciency provided for by section 1018(b), this assessment was 
abated. By virtue of this paragraph, the period of limitations for the making 
of an assessment did not expire prior to May 10, 1954, i. e. , the 88th day after the 
date of the abatement. If the notice of deficiency provided for in section 1018(b) 
had been sent prior to the abatement, the running of the statute of limitations 
on assessments would have been suspended pursuant to the provisions of section 
1017. 

(8) Request for abatement of a jeopardy assessment, because jeopardy does 
not exist, should be filed with the District Director and must state fully the 
reasons for the request and must be supported by such evidence as will enable 
the District Director to determine that the collection of the deficiency is not in 
jeopardy. See section 1013(c) and the second paragraph of section 86. 43(a) 
with respect to the abatement of jeopardy assessments which are excessive in 
amount. 

PAn. 5. Section 86. 44 of Regulations 108 is amended by adding to 
the end thereof the following: 
See, however, section 86. 48 with respect to requests for the abatement of jeopardy 
assessments. 

(This Treasury Decision is issued under the authority contained in 
secs. 1029 and 3791 of the Internal Revenue Code of 1989 (58 Stat. 157, 
467 i 26 U S C 1029~ 8791) ) 

JvsTIN F. WINKLE, 
Acting Comnusst'onet 

Approved March 14, 195. 
M. B. FOLSOM) 

Acting Secretary of th, e Treasury. 

(Filed with the Division of the Federal Register March 16, 1955, 8:50 a. m ) 
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REGUL&Tiozs 105, SEOTICN 81, 92: Claim for 
abatement. 

Delegation of authority to District Directors of Internal Revenue 
relative to the abatement of jeopardy assessments of estate and gift 
taxes. See T, D, 6126, page466. 

SUPPLEMENT D. — REFUNDS 

SECTION 910. — PERIOD OF LIMITA. TION FOR FILING 
CLAIMS 

REGULATIONS 105, SECTION 81. 96: Claim for 
refund. 

(Also Section 8775. ) 
The Internal Revenue Service is without authority to apply a 

barred overpayment of J'ederal estate tax against outstanding 
assessments of income tax due by a decedent for years preceding 
his death. 

Rev. Rul. 55-226 

Advice has been requested whether the representatives of an estate 
are entitled to recoup an overpayment of Federal estate tax which is 
barred from refund against outstanding assessments of income tax 
owed by the decedent for years prior to his death. 

A claim for refund of Federal estate tax based on the allowance 
of additional deductions from the decedent's gross estate for Federal 
and state income taxes owed by the decedent for years prior to his 
death v as filed more than 8 years after the payment of the Federal 
estate tax. The representatives of the estate contend that under the 
doctrine of recoupment which was applied by the Supreme Court of 
the United States in Ernest 3f. Bul/ v. United States, 295 U. S. 247, 
Ct. D. 969, CB XIV-1, 810 (1985), the estate is entitled to recoup 
the barred overpayment of estate tax against an unpaid income tax 
assessment. 

In the Bull case the barred over-assessment of estate tax and the 
deficiency in income tax arose out of decedent's share of the income of 
a partnership of which he had been a member, earned by the partner- 
ship after his death. First, the right to receive the income was 
included in the decedent, 's gross estate for Federal estate tax purposes 
at a value equal to the amount of such income, and, second, the income 
was included as taxable income of his estate. The item in controversy 
was one and the same, partnership income received after death. 

The decision of the Court in the Bull case, and. its decision in the 
case of Robert G. Stone et aL v. white, 801 U. S. 582, Ct. D. 1282, 
C. B. 1987 — 1, 224, which also dealt with the allowance of barred tax 
claims by way of recoupment, were discussed by the Supreme Court 
of the United States in its decision in Pothensies v. The E/ectrio 
Storage Battery C'ompany, 829 U. S. 296, Ct. D. 1679, C. B. 1947-1, 
109, in which the Court further considered the doctrine of recoupment 
in Federal tax cases and out'lined the scope of that doctrine in such 
cases. 
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In the Electric Storage Battery Company case the Court concluded 
that in Federal tax cases application of the doctrine of recoupment 
is limited to situations where a single transaction or taxable event 
has been subjected to two taxes on inconsistent legal theories. 
such case the tax erroneously paid may be recouped against the tax 
correctly due. The Court said that in both cases (Bull v. United 
States and Stone v. White) a single transaction constituted the taxable 
event claimed upon and the one considered in recoupment; that in 
both, the single transaction or taxable event had been subjected to 
two taxes on inconsistent legal theories; and that what was mistakenly 
paid was recouped against what was correctly due. The Court also 
observed that there is no statutory warrant for allowing barred refund 
claims by way of recoupment or otherwise. 

The present case is not one in which a single transaction or taxable 
event has been subjected to two taxes upon inconsistent legal theories. 
The liability of the decedent for income taxes on income received for 
years prior to his death and the excess estate tax paid by his estate 
by reason of his failure to pav such taxes during his lifetime, may not, 
under the decisions of the Supreme Court of the United States, be 
considered as a single transaction or taxable event which was sub- 
jected to two taxes upon inconsistent legal theories. 

In view of the foregoing, it is held that the Internal Revenue Service 
is without authority to apply a barred overpayment of. Federal estate 
tax against outstanding assessments of income tax due by a decedent 
for years preceding his death. 

SUBCHAPTER B. — ADDITIONAL ESTATE TAX 

SECTION 986(c). — CREDITS AGAINST TAX: ESTATE, 
ETC. , TAXES PA. ID TO FOREIGN COUNTRIES 

REGULATIONS 105 SEGTION 81. 9: Credit for 
death taxes. 

Credit for succession duties paid to the Province of Ontario. See 
Rev. Rul. 55 — 881, 464. 

CHAPTER 4 — GIFT TAX 

SECTION 1000. — IMPOSTION OF TAX 

REGULATIQNs 108~ SEGTIoN 86. 2: Transfers 
reached. 

Gift of an annuity to a taxpayer's spouse. See Rev. Rul. 55-388& 

page 288. 

Rev. Rul. 55-241 REGULATIQNS 108, SEOEIoN 86. 3a: Gift of hus- 
band or wife to third party after April 2, 
1948. 

A husband and wife who entered into a prenuptial agreement under 
which each spouse waived all marital rights in the property of the 
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. other will not be denied the gift-splitting privilege provided by sec- 
tion 1000(f) of the Internal Revenue Code of 1939 if they have signi- 
fied their consent to treat all gifts made by them to third party donees 
as having been made one-half by each spouse and if they are otherwise 
qualified to apply that privilege with respect to the gifts in question. 

SECTION 1008(b). — NET GIFTS: EXCLUSIONS FROM 
GIFTS 

REGULATIGNS 108) SEcTIGN 86. 10: Total amount Rev. Rul. 55-303 
of gifts. 

Where a gift is made in trust the terms of which provide that the 
trustee is to pay the income to three designated beneficiaries for their 
lives in such portions as he in his sole discretion shall d. etermine, with 
remainder over to others, it is held that the value of the right to the 
income to be distributed to a particular beneficiary is not susceptible 
of deterinination. Under such circumstances, no exclusion is allow- 
able under section 1008(b) (8) of the Internal Revenue Code of 1939 
with respect to the gifts made of the right to receive income from the 
property transferred. See Helverin gv. t)fary l)I. Hutchings, 312 U. S. 
898, Ct. D. 1493, C. B. 1941-1, 488; $V elch v. Paine et al. , 180 Fed. (2d) 
990; United 8tates v. Arthur Pelzer, 812 U. S. 399, Ct. D. 1495, 
C. B. 1941-1, 441; and Fondren et al. v. Contrnissioner~, 324 U. S. 18, 
Ct' D 1627~ C B 1945' 421 

REGULATIGNs 108, SEOTIoN 86. 10: Total amount 
of gifts. 

Transfer or assignment of a policy of insurance to a donee as 
absolute owner. See Rev. Rul. 55 — 408, page 118. 

SECTION 1'005. — GIFTS MADE IN PROPERTY 
Rev. Rul. 55 — 278 REGULATIQNs 108, SEcTI0% 86. 19: Valuation of 

property. 
(Also Section 42; Regulations 118, Section 

89. 42 — 1. ) 
Series E United States savings bonds registered in the names 

of A. and B in the alternative as coowners, which A had purchased 
in 1948 entirely with his own funds, were reissued in 1958 in the 
name of B alone in order to effect a gift to him of A's coownership 
therein. Held, (1) the redemption value of the bonds at the time re- 
issued is the proper value to be used by A with respect to such gift 
for Federal gift tax purposes; and (2) the interest (increment in 
value) that had accrued (as earned) on the bonds before their re- 
issue is all includible in A's gross income, for Federal income tax 
purposes, for his taxable year or period wherein he made such gift, 
except such interest as he has properly returned as income pre- 
viously. 

Advice has been requested relative to the proper value to be used 
"y 8, for Federal gift tax purposes, ~here Series E United States 

664060' — 56 — 61 
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savings bonds registered in the names of A and. his son 8 in the alter- 
native as coowners, which A had purchased in 1948 entirely with his 
own funds, were reissued in 1953 in the name of 8 alone in order to 
eG'ect a gift, to him of A's coownership therein. Advice has also been 
requested regarding to whom and when the interest (increment in 
value) that had accrued (as earned) on the bonds before their reissue 
is taxable, for Federal income tax purposes. A and 8 are domiciled 
in a State which does not have community property laws. 

Section 1005 of the Internal Revenue Code of 1989 provides that 
"If the gift is made in property, the v;ilue thereof at the date of the 
gift, shall be considered the amount of the gift, " and section 86. 17 of 
Regulations 108 provides similarly. Section 86. 19 of Regulations 108 
provides, in part, that "The value at the date of the gift in the case 
of * * "' bonds, within the meaning of the statute, is the fair market 
value per "' e ~ bond on such date. " However, since Series E United 
States savings bonds are generally nonnegotiable and nontransferable, 
they are nonmarketable and, accordingly, have no particular "market" 
value, Although ownership therein is transferable by death and by 
reissue in certain cases (U. b. Savings Bond Regulations, Department 
Circular Ko. 560, 7th Rev. , dated May 21; 1952), their only definitel 
indicated or ascertainable value is the amount at which they are re- 
deemable by the United States Treasury. In Mim. 5109, C. B. 1940-2, 
283, and Mim. 5202, C. B. 1941-2& 241, it was held, inter aHa: 

If "John Jones" purchases with his separate funds savings bonds and has 
them registered in his name and that of another individual in the alternative 
as coowners, for example, "John Jones or Mrs. Ella S. Jones, " there is no gift 
for Federal gift tax purposes, unless and until he during his lifetime gratuitously 
permits "Mrs. Ella S. Jones" to redeem them and retain the proceeds as her selia- 
rate property, in which event a gift of the then redemption value of the bonds 
would be made. Of course, such bonds if not previously redeemed would on the 
death of "John, Tones" be includible in his gross estate for estate tax purposes at 
their full redemption value. 

In other v ords, such a coownership in Series E United States savings 
bonds as is here involved does not constitute a tenancy by the entirety 
(see sections 86. 2 (a) (6) and 86. 19 (h) of Regulations 108), tenancy in 
common, joint tenancy (see section 86. 2(a) (5) of Regulations 108), 
rior owne~rship similar to a joint bank account (see section 86. 2(a) (4) 
of Regulai, ious 108). A acquired full beneficial ownership of the 
bonds at time of purchase; This beneflcial ownership would not 
be extinguished during A's lifetime until (1) A surrenders the bonds 
to 8 ancl gratuitously permits him to cash them and retain the pro- 
ceeds or (2) the bonds are reissued in 8's name alone. In the mean. 
while, for all practical purposes 8 has only the hope or expectancy 
that either event ((1) or (2) ) might occur: Therefore, it is held that 
the proper value to be used by A, for Federal gift tax purposes, with 
respect to his gift to 8 of his coownership in such bonds which he had 
purcha. sed entirely with his ov. n funds is their redemption value at the 
time they were reissued. The redemption values of such bonds during 
their original terms generally are indicated in tables on the bonds 
The redemption values after the original maturities of Series E bonds 
issued prior to May 1, 1942, are indicated in table B in Department 
Circular 65oo (3rd Rev, ) dated April 29, 1952, a copy of which may be 
obtained from any Federal Reserve Bank, or the Bureau of the Pub»c 
Debt, 0'ashington 25& D. C. The redemption values after the origin~i 
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maturities of Series Z bonds issued on or after May 1, 1942, are indi- 
cated in tables A and C of that Circular. 

In Revenue Ruling 54-148, C. B; 1954-1, 12, it was held, inter alia, 
that, where the purchase price of such a savings bond re~gistered in 
the names of a husband and his wife in the alternative as coowners 
was contributed in part by each spouse and the bond is reissued in 
the names of the husband and their daughter in the alternative as co- 
owners any interest (increment in value) that had accrued (as earned) 
on the hond before its reissue is income, for Federal income tax pur- 
poses, of the wife in proportion to her contribution to the purchase 
price. Consistently, it is held that the interest (increment in value) 
that had accrued (as earned) on the bonds in the instant case before 
their reissue is all income of A. As indicated in section 89. 42 — 6 of Reg- 
ulations 118, and section 29. 42 — 6 of Regulations 111, such interest (in- 
crement in value) does not accrue ratably between the dates on which 
the redemption values increase, but, as outlined in Revenue Ruling 
54-143, supra, the increments occur (become earned) only in specific 
(fixed) amounts at the end of certain periods. 

In Revenue Ruling 54 — 148, supra, however, no question was pre- 
sented or resolved regarding when the interest (increment in value) 
held therein to be income of the wife was returnable by her, for Fed. - 
eral income tax purposes, if she had not already returned it as income 
on the accrual basis or pursuant to election under Code section 42(b). 
Although references were made in that Revenue Ruling to establislied 
general rules relative to when interest (increment in value) on such 
savings bonds is returnable under certain circumstances ordinarily in- 
volved, none included transfer of coownership in such bonds by re- 
issue and realization of earned interest (increment in value) thereon 
by thus efFecting a gitt, of it: The references were made for general 
information and because the rules apparently were, or would be, ap- 
plicable to the interest income of the husband (who continued as orig- 
mal coowner), of the daughter (after she became coowner instead of 
the wife), and of the wife (to the extent she may already have prop- 
erly returned it), and also to interest earned on a coowned bond held in 
the Revenue Ruling to be all income of one coowner, wliere he had 
purchased the bond entirely with his funds, even though he gratui- 
tously perniits the other coowner to redeem it and retain the entire pro- 
ceeds. It is held that the interest (increment in value) that had ac- 
crued (as earned. ) on the bonds in the instant case before their reissue 
is all includible in 9's gross income for his taxable year or period 
wherein he thus made a gift, of it, except such interest as he has prop- 
erly returned as income previously. A realized the benefit of such in- 
terest when he made the gift thereof, since it was then already earned. 
and he could have realized its benefit in cash payment by obtaining 
i'edeinption of the bonds but chose instead to realize its benefit in a 
gift thereof to 8 by causing the bonds to be reissued in the latter's 
name alone. See Helvering v. Pau/B. G. Horst, 811U. S. 112, Ct. D. 
1472, C. B. 1940 — 2, 206. See, generally, I. T. 3857, C. B. 1940 — 1; 11; 
international Freighting Corporation, Ine. v. Commissioner, 1N FedI 
(2d) 310, afiirming 45 B. T. A. 716; and Is~ore Brown, 

etude. 

, v. Com. 
missioner, 22 T. C. 147, afiirmed 220 Fed. (2d) 12. Compare I. T. 
6011, C; B. XV-2, 1M (1936); and I. T. 8097, C. B. 1937-2, 219. 

The above holding is applicable where the reissue occurs during 
the extended maturity period of Series K bonds as well as where it oc- 



Regs. 128, $ 408. 203. ] 474 

curs during their original term. See Code section 42(d), as added 
by section 2 of Public Law 12, 82d Cong. , 66 Stat. 26, 26 U, S. C. 42, 
C. B. 1951-ll 182. 

REGUI. ATIGAs 108, SRGTloN 86. 19: Valuation 
of property. 

Valuation of jewelry, furs, and related articles of personal property 
in Federal gift tax returns. See Pev. Rul. 55-71, page 110. 

SECTION 1018. — iIEOPARDY ASSESSMENTS 

REGNI ATIONS 108, SRGTION 86. 48: Jeopardy 
assessments. 

Delegation of authority to District Directors of Internal Revenue 
relative to the abatelnent of jeopardy assessments of estate and gift 
taxes. See T, D. 6126, page 466. 

SLCTION 1014. — CLAIMS IN ABATI~:AIENT 

REGvr, ATloxs 108, SEOTIGN 86. 44: Claims in 
abatement. 

Delegation of authority to District Directors of Internal Revenue 
relative to the abatement of jeopardy assessments of estate and gift 
taxes. See T. D. 6126, page 466. 

CHAPTER 9. — EMPLOYMENT TAXES 

SUBCHAPTER A. — EMPLOYMENT BY OTHERS THAN CARRIERS 

PART lll. — GENERAL PROVISIONS 

SECTION 1420(e). — COLLECTION AND PAYMENT OF 
TAXES: FEDERAL SERVICL" 

RKGDLATIGNS 128, SROTlox 408, 208: Employment 
after December 81, 1950. 

Services performed for wholly owned instrumentality of the United 
States. See Rev. Rul. 55-96, page 488. 

SECTION 1426. — DEFINITIONS 

RKGvLATIGNs 128, SEGTIoN 408. 208: Employment 
after December 31, 1950. 

Salaries or wages paid to citizens of Guam. See Rev. Rul. 55-184' 
page 500. 



475 [Regs. 128, f 408. 204. 

'REGULATIQNs lo8, SEGTIQN 408, 204: Who are 
employees. 

An individual entered into a contract with the owner of a mobile 
diner to operate the diner for 50 percent of the net profits. Under 
the terms of the contract, the operator selects the site for operation 
of the diner; determines the hours it will be open to the public; and 
purchases all food, supplies and beverages to be sold as well as the 
gasoline and oil necessary for moving the diner. Held, , the operator 
is not an employee of the owner of the mobile diuer for Federal 
employment tax purposes. 

An opinion has been requested whether an individual who operates 
a mobile diner for the owner thereof is an employee of the owner for 
purposes of the Federal Insurance Contributions Act (subchapter A, 
chapter 9, Internal Revenue Code of 1%9) . 

The owner of a mobile diner entered into a contract with an indi- 
vidual to operate the diner for fiifty percent of the net profits. Under 
the terms of the contract the owner agrees to equip the diner; keep it 
in proper operating condition; assume all expenses for such items as 
mechanical repair or replacement, tires, tubes, painting, insurance 
and State license; keep complete records of all business transacted 
between the parties; and niake such records open to inspection bv the 
operator. The operator agrees to purchase all food supplies and 
beverages to be sold in the diner; sustain the loss for all food spoilage; 
pay for the gasoline and oil necessary for operation of the diner; take 
the diner from the owner's place of business; and, mainly for the 
purpose of preventing vandalism, return it when he has terminated 
operations f' or the day. The operator is free to locate the diner at 
any location which he deems preferable and he determines the hours 
he will keep it open to serve the public. 

Section 1496(d) of the Federal Insurance Contributions Act, as 
amended, provides that the term "employee" means any individual 
who, under the usual common law rules applicable in determining 
the employer-employee relationship, has the status of an employee. 
Section 408. 904(c) of Regulations 128 relating to the definition of the 
term "employee, " for Federal employment tax purposes, provides that 
generally the relationship of employer and employee exists when the 
person for whom services are performed has the right to control and 
direct the individual who performs the services, not only as to the 
result to be accomplished by the work but also as to the details and 
ineans by which that result is accomplished. That is, an employee 
is subject to the will and control of the employer not only as to wliat 
shall be done but how it shall be done. If an individual is subject 
to the control or direction of another merely as to the result to be 
accomplished by the work and not as to the means and methods for 
accomplishing the result, he is an independent contractor. An in- 
dividual performing services as an independent contractor is not, 
as to such services, an employee under the usual common law rules. 

whether an individual is an independent contractor or an employee 
is largely a question of fact to be deterniined upon consideration of 
the particular facts in each case. In the instant case the owner of 
the diner is interested only in the results obtained by the operator 
and does not in any manner direct or control him as to the details and 
Ineans by which that result is accomplished. The fifty percent net 
profits retained by the owner are considered in the nature of a rental 
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fee for the use of the diner. Accordingly, it is held that the operator 
is not an employee of the owner of the diner for Federal employment 
tax purposes. 

RKGCLATIONs 128& SECTION 408. 204: )Vho are 
employees. 

Guides to be used in determining the status of traveling or city 
salesmen under section 1426(d) (8) (D) of the Federal Insurance 
Contributions Act. 

Rev. Rul. 55-31 

1. Mimeograph 6583, C. B. 1951 — 1, 97, in part, outlines the general 
application of the provisions of the Federal Insurance Contributions 
Act (subchapter A, chapter 9, of the Internal Revenue Code of 1939) 
in the cases of traveling or city salesmen. 

2. Paragraph 6 of Mimeograph 6583 sets forth the conditions under 
which a traveling or city salesman (other than an agent-driver or com- 
mission driver) who is not an einployee under the usual common-laiv 
rules, is considered an employee under section 1426(d) (3) (D) of the 
Act, with respect to services performed after 1950. 

3. The purpose of this Revenue Ruling is to supplement paragraph 
6 of the Mimeograph by providing a definition or general interpreta- 
tion of certain terms appearing therein, and by giving examples of 
factual situations for purposes of section 1426(d) (3) (D) of the Act: 

(a) Full-time Amis. — A traveling or city salesman whose entire 
or principal business activity is the solicitation of orders pri- 
marily for one principal from wholesalers, retailers, contractors, 
or operators of hotels, restaurants, or other similar establish- 
ments for merchandise for resale or supplies for use in their busi- 
ness operations. Generally, a traveling or city salesnian will be 
presumed to meet the "principal business activity" test in any cal- 
ender quarter in which he devotes 80 percent or niore of his work- 
ing time and attention to the solicitation of orders for one princi- 
pal from wholesalers and/or the other customers specified for 
merchandise for resale or supplies of tlie requisite character. 

(b) wholesalers. — Those who buy merchandise or commodities 
in comparatively large quantities and sell such merchandise or 
commodities to jobbers, retailers, etc. , as distinguished from the 
ultimate consumers, in smaller quantities for tbe purpose of re- 
sale. wholesalers do not process tile merchandise in any way that 
would cause it to lose its identity. It is the character of their 
selling, not their buying, wliich characterizes these as whole- 
salers, 

(c) Retailers. — Those who sell mercliandise or commodities to 
the ultima, te consumers, usually in small parcels or quantities 
For purposes of this definition, a, merchant will riot lose his classi- 
fiication as a retailer merely because he niay perform a service 
function, or a processing or manufacturing operation, with respect 
to tile merchandise or commodity which he sells. The distmgulsh- 
ing feature of a retailer is the fact that he sells to the ultimate 
consumers. 

(d) Contractors. — Those who, for a fixed price, undertake tile 

performance of work on an independent basis usually on a large 

scale, whether for the public, a company, or an individual, suc» 
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as, construction contractors and certain service organizations. 
These include, among others, electrical, plumbing, painting, build- 
ing, highway, window washing, wall cleaning and delivery service 
contractors. 

(e) Operators of hotels, restaurants or other similar establish- 
ments. — The phrase "other similar establishments" refers solely 
to establishments similar to hotels and restaurants and usually 
is limited to establishments whose primary function is the fur- 
nishing of food and/or lodging. 

(f) 3ferchandise for resale. — Goods, wares, and commodities, 
which ordinarily are the objects of trade and commerce, whether 
at wholesale or retail, and which are purchased for the purpose of 
selling to others in substantially the same form as acquired. This 
term includes tangible inaterials which do not lose their identity 
between the time of purchase and the time of sale while in the 
hands of the vendor. 

(g) 8upplies for use in the customers' business operations. — 
Means principally articles consumed in conducting or promoting 
the customers' businesses. Generally the term "supplies" includes 
all tangible items which are not "merchandise for resale" or 
capital items. Services, such as radio time, advertising space, 
etc. , are intangible items and not within the definition. How- 
ever, calendars, advertising novelties, etc. , used by the advertiser 
in his business constitute "supplies. " 

4. The following types of customers usually are not included in those 
designated in section 1426(d) (3) (D) of the Act: manufacturers, 
schools, hospitals, churches, and institutions, municipalities and State 
and Federal governments. However, an entity which is not included 
in the type of customers specifically designated may, through a unit 
of its organization, carry on a clearly identifiable and separate business 
which is in the included category. For example, where an entity', such 
as a college, universitv or other school, is engaged principally in 
activities not in connection with retail distribution of commodities, but 
through a unit of its organization, such as a bookstore, carries on a 
clearly identifiable and separate business, such separate unit, as such, 
is a "retailer" within the meaning of section 1426(d) (3) (D). 

5. The following examples, in each of which it has been established 
that the salesman is not an "employee" under the usual common law 
rules, illustrate the application of the above terms in determining 
the status of traveling or city salesinen under the statutory test pro- 
vided in section 1426(d) (3) (D) of the Act. (In each such case the 
salesman solicits orders regularly and exclusively for one principal, 
transmits the orders to such principal, operates under an arrangement 
whereby substantially all of the services are performed by him person- 
»ly, and has no substantial investment in facilities (other than trans- 
portation facilities) used in the performance of his services. ) 

Example 1. The salesman performs sales services for a company 
engaged in publishing catalogs and plans for home designs. He 
~elicits orders for the catalogs exclusively from lumber dealers. The 
catalogs are purchased by the lumber dealers either for resale purposes 
or for free distribution to their customers. The lumber dealers are 
"wholesalers" or "retailers" within the ineaning of those terms as used 
in section 1426(d) (3) (D) of the Act. The catalogs for resale consti- 
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tute "merchandise for resale" and those purchased for free distribu- 
tion constitute "supplies for use in the customers' business operations. " 
The salesman meets the statutory test provided in such section 
1426(d) (3) (D) and is an employee of the company for purposes of 
the taxes imposed by the Act. 

Example 8. The employer is a wholesale distributor of automotive 
parts and a rubberseal compound to be inserted in automobile or truck 
tire tubes. The salesman spends all of his i~orking time in soliciting 
orders for the distributor's products from retail automobile dealers, 
operators oi gasoline service stations and repair shops, and automo- 
bile fleet owners. Some of. the dealers have shops at which only 
ordinary repair work incident to the sale of automobiles is performed. 
The operators of the other repair shops are engaged primarily in 
repaimng automobiles and tires and sell no automotive parts other than 
those in~stalled by them and no rubberseal compound except that 
inserted in their customers' tire tubes. 

The automotive parts and rubberseal compound constitute "mer- 
chandise for resale" or "supplies for use in the customers' business 
operations" within the meaning of section 1426(d) (8) (D) of the Act. 
The operators of gasoline service stations and the retail automobile 
dealers (including dealers who in conjunction with their salesrooms 
operate repair shops at which only ordinary repair work incident to 
the sale of automobiles is performed) are "retailers" within the mean- 
ing of such section. The operator of an automotive repair shop or 
garage who conducts a retail unit separate from his regular business, 
or separately identified, likewise is with respect to such unit a "re- 
tailer. " However, generally the operator of a repair shop or garage 
who has no such unit is not a "retailer" or other customer of the type 
specified in section 1426(d) (3) (D). The automobile or truck fleet 
owners who operate delivery service businesses and contract with mer 
chants to deliver packages or the owners of trucks used in fulfilling 
hauling contracts are "contractors" within the meaning of section 
1426(d) (3) (D). However, the o~ner of a fleet of taxicabs or linoo- 
sines used for transporting passengers or the owner of. automobiles 
or trucks rented for driving by the renters thereof is not deemed to be 

a contractor. " 
Inasmuch as the salesman solicits orders from some customers who 

are not retailers, contractors or others of the types specified in section 
1426(d) (8) (D), it is clear that his "entire business activity" is not 
the solicitation of orders from the requisite types of customers. Then 
it is necessary to determine whether his "principal business activity" 
is the solicitation of orders for one principal from the requisite types 
of customers. The salesman estimates that he devotes 80 percent of 
his working time to soliciting orders for the distributor from the 
requisite types of customers in each calendar quarter and that these 
activities are the principal source of his income. It is concluded that 
the salesman meets the statutory test provided in section 1426 

(d) (3) (D), and is an employee of the distributor for purposes of the 

taxes imposed by the Act. 
Examp/e 8. The salesman performs sales services for a company 

which is engaged in the sale of new and used trucks and trailers. 
solicits orders exclusively from trucking firms who purchase the 

vehicles for use in fulfilling hauling contracts. Although the truc"- 
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ing Qrms are "contractors" within the meaning of section 1426 
(d) (3) (D) of the Act, the trucks and trailers purchased by thein 
are capital investments of the customers and are not "merchandise 
for resale" or "supplies for use in the customers' business operations. " 
Accordingly, the salesman does not meet all the requirements of the 
statutory test contemplated by section 1426(d) (3) (D), supra, and is 
not an employee of the company for purposes of the Act. 

ZzempLe $. The salesman solicits orders on behalf of a company 
which is engaged in the manufacture of novelty jewelry. The orders 
for such jewelry are solicited from college bookstores, jewelry stores, 
newstands, drug stores, curio shops, automobile dealers, and. military 
supply stores, including Army and Air Force post exchanges and 
Navy ship service stores. The products are purchased for resale by all 
of the customers other than the automobile dealers. Those purchased 
by the automobile dealers are for free distribution to their customers 
for advertising purposes. The college bookstores, as separate units 
of the college, are "retailers" within the meaning of section 1426 
(d) (3) (D) of the Act. The military supply stores, including Army 
and Air Force post exchanges and Navy ship service stores, and the 
operators of jewelry stores, newstands, drug stores, curio shops and 
automobile dealers also are "retailers" within the meaning of such 
section. The novelty jewelry purchased for resale constitutes "mer- 
chandise for resale" and that purchased for free distribution con- 
stitutes "supplies for use in the customers' business operations" within 
the meaning of section 1426(d) (3) (D). Since the salesman's entire 
business activity is the solicitation of orders for one principal for the 
requisite ty pes of iteins f rom customers specified in section 
1426(d) (8) (D) and he meets other conditions in such section, he is 
an employee for purposes of the Act. 

Example p. The salesman performs sales services for a company 
which is in the business of selling and servicing sound and projection 
equipment. He calls principally on schools to interest thein in better 
teaching methods by the use of audio-visual equipment and to sell 
such equipment. He also solicits orders from churches. Since he 
solicits orders principally or exclusively from schools and churches 
which, as such, are not the types of customers designated in section 
1426(d) (3) (D) of the Act, he is not an employee of the company for 
purposes of the taxes imposed by the Act. 

ZxampLe O'. The salesman performs sales services for a firm which 
is engaged in selling advertising on menus, folders, etc. He solicits 
orders for the advertising from wholesalers, retailers, contractors, and 
operators of restaurants, hotels, motels and similar establishments. 
The solicitation of orders for advertising for inclusion on menus, 
folders, etc. , which are not made available to the advertiser involved, 
but are furnished to other customers of the salesman or his principal 
for use or distribution, does not constitute the solicitation of orders 
of the type contemplated by section 1426 (d) (3) (D) of the Act. How- 
ever, the solicitation of orders for advertising on menus, folders, or 
advertising specialties from wholesalers, retailers, contractors, or from 
operators of hotels, motels, restaurants or other similar establishments, 
which are used by such customers for use in their business operations 
(including good will novelties distributed by or on behalf of the ad- 
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vertiser) constitute the solicitation of orders for "supplies for use in 
the customers' business operations. " 

Although all of the customers are of the types specified in section 
1426(d) (3) (D) of the Act, none of the orders are for "merchandise 
for resale" by the customers from whom such orders are solicited and 
only part of the orders are for "supplies for use in the customers' busi- 
ness operations. " The salesman estimates that he devotes 60 percent 
of his time during each calendar quarter to soliciting orders for the 
firrn from customers for advertising for inclusion on menus, folders, 
etc. , which are not made available to the advertiser involved and, 
therefore, are not "supplies for use in the customers' business opera- 
tions. " It is concluded that the salesman does not meet all the re- 
quirements of the statutory test contemplated by section 1426(d) (3) 
(D), and is not an einployee of the firm for purposes of the taxes 
imposed by the Act. 

REGVLATIONS 128, SECTION 408, 204; who ale 
employees. 

Individuals are selected by the hf Community Service, Inc. , to per- 
form services as "bomemalrers" in private homes. The Service re- 
quires the individuals to lreep daily records and retains the right to 
control the individuals in the performance of their services. Held, 
the individuals are employees of the Service for Federal employ- 
ment tax purposes. 

The question has been presented whether individuals who are se- 
lected and placed in private homes by the M Community Service, Inc. , 
a casework agency, for the purpose of performing services as "home- 
makers" are the employees of such Service for purposes of the Fed- 
eral Insurance Contributions Act (subchapter A, chapter 9, Internal 
Revenue Code of 1980. ) It is the purpose of the "homemaker" service to place individuals, 
carefully chosen for their homemaking skills and ability to get along 
with people, in a home where their presence is needed to maintain the 
home as a unit, and to keep it functioning during the temporary in- 
capacity or unavoidable absence of the nIother. The service is also 
available to adults overcome by short illnesses, infirmities of old age, 
or otherwise~ The service is furnished free of charge when needed, 
through the relief funds of various charitable agencies. Some fami- 
lies, ho~ever, pay part or all of the cost of the service if they"are able 
to do so. 

In the beginning, the Service placed an advertisement in the news- 
paper for individuals who wished to register as homen akers. The 
individuals interested in the type of work involved now apply for reg- 
istration. The individuals are required to fill out application forms 
and give character and health references. A determination of 
whether a prospective homemaker has the necessary qualifications for 
an assignment is based on such character and health references and bv 
trial on the job. The Service maintains a register of homemakers and 
requires them to keep a daily record of hours worked, which is th« 
used by the Service in computing their remuneration. The Serai« 
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pays the individuals by check from its own funds immediately upon 
completion of each assignment, without regard to whether it will be re- 
imbursed by the family for whom the services were performed. 

Section 1426 (d) (2) of the Act provides, in part, that the term "em- 
ployee" means any rndividual who under the common law rules appli- 
cable in determining the employer-employee relationship has the 
status of an employee& See section 408. 204(c), Regulations 128, relat- 
ing to common law employees. 

It is concluded that the M Community Service, Inc. , retains the 
right to exercise such direction and control over the homemakers in 
the performance of their services as is necessary to constitute an em- 
ployer-employee relationship. Accordingly, it is held that individ- 
uals selected and placed in private homes by the M Community Serv- 
ice, Inc. , to perform services as "homemakers" are employees of that 
Service for Federal employment tax purposes; 

REGULATIQNs 128, SEO rIQN 408. 204: Who are 
employees. 

(Also Section 481; Regulations 118, Sec- 
tion 89. 481 — 1-. ) 

Rev. Rul. 55 — 118 

An individual and a group of automobile dealers entered into 
an agreement ~hereby the individual maintains a central telephone 
service in his home and keeps a complete listing of the daily car in- 
ventory of each dealer for the purpose of enabling a salesman of 
a participating dealer to complete a sale of a specific model of car 
not in the particular dealer's stock. The individual is neither su- 
pervised nor issued instructions concerning the manner of perform- 
ing his services. He may delegate the work to a substitute of his 
own choosing without the consent of the dealers, and he receives a 
regular monthly fee for the service plus telephone expenses. Held, 
the individual is not an employee of the automobile dealers for Fed- 
eral employment tax purposes. 

Inquiry has been made whether an individual, who furnishes cer- 
tain telephone informational service to various automobile dealers in 
the area, is the employee of such dealers for purposes of the Federal 
Insurance Contributions Act (subchapter A, chapter 9, Internal Reve- 
nue Code of 1989). 

In the instant case, an individual and a group of automobile dealers 
entered into an oral agreement whereby the individual agrees to main- 
tain a central telephone bureau in his home for the dealers. By call- 
ing each of the dealers every day, he is able to keep a complete listing 
of the daily inventory of each, thus enabling a salesman of any dealer 
to complete his sale with a customer for a particular model or color of 
car not in the dealer's own stock, through purchase from another par- 
ticipating dealer. For these services the individual receives a regu- 
lar monthly fee, plus telephone expenses. The dealers furnish no 
equipment or OKce supplies, do not supervise or issue instructions in 
the work, and do not require that the services be performed person- 

The individual may regulate his own hours, but of necessity 
works during the normal working hours of the firms. One of the 
dealers acts as a collection agent for the group, without fee, paying 
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the individual's monthly fee and telephone expenses, as well as col- 
lecting the prorated share of expenses from each participating dealer. 

Section 1426(d) of the Federal Insurance Contributions Act, as 
amended, provides among other things, that the term "employee" 
means any individual who, under the usual common law rules applica- 
ble in determining the employer-employee relationship, has the status 
of an employee. See section 408. 204(c), Regulations 128, relating 
to common law employees. 

whether an individual is an independent contractor or an employee 
is largely a question of fact to be determined upon consideration of 
the particular facts in each case. In this ca. se it is shown that the au- 
tomobile dealers do not exercise or have the right to exercise control 
over the individual in the performance of his services sufhcient to 
establish an employer-employee relationship under the usual common 
Jaw rules. Accordingly, it is held. that the individual in the instant 
case is not the employee of the automobile dealers for Federal employ- 
ment tax purposes. However, he is engaged in self-employment with 
respect to this activity and the net earnin~gs he receives are subject to 
the provisions of. the Self-Employment Contributions Act (subchap- 
ter E, chapter 9, Internal Revenue Code of 1989). 

REOIII. ATIONs 128~ SECTION 408. 204: Who are 
employees. 

A retail furniture and electrical appliance company conducted an 
extensive advertising campai n to promote the sale of its mer- 
chandise. It eng'aged a salesman on a commission basis to call on 
prospects whose names it furnished him. It supplied him with busi- 
ness cards, order books, merchandise catalogues, and demonstrator 
models of some of its appliances. It provided him a telephone serv- 
ice at its headquarters and otherwise made those headquarters 
available to him in connection with his sales activities. At times, 
he waited on customers coming into the company's store. HeM, the 
salesman is an employee of the company for Federal employment 
tax purposes. 

An opinion has been requested relative to the status, for Federal 
Insurance Contributions Act purposes (subchapter A, chapter 9, In- 
ternal Revenue Code of 1989), of. an individual who performs sales 
services for a retail furniture and electrical appliance company. 

The company in the instant case is engaged in the retail sale of 
furniture and electrical appliances. It conducted an extensive adver- 
tising campaign to promote the sale of its merchandise and engaged. 
a salesman on a commission basis to call on prospective custotners 
whose names it furnished him. It supplied him with business cards, 
order books, merchandise catalogues, and demonstrator models of 
some of its appliances. It provided him a telephone service at its 
headquarters and otherwise made those headquarters available to him 
in connection with his selling activities. At times, he waited on c«- 
tomers coming into the company's store. Althou~gh he was not re- 
quired to observe regular working hours, he used the company's 
facilities as his sales headquarters. He was required to check with 
local banks, etc. , to obtain information regarding the credit ratings 
of the customers to whom he sold the company's merchandise. At the 
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end of each day, he reported the sales consummated during the day. 
Based upon these reports, the company paid him his commissions on 
a weekly basis. 

Section 1426(d) of the Federal Insurance Contributions Act pro- 
vides that the term "employee" means any individual who, under the 
usual common law rules applicable in determining the employer- 
employee relationship, has the status of an employee. The rules for 
determining employer-employee relationship under the usual common 
law rules are found in section 408. 904(c), Regulations 198. 

Whether a person is an independent contractor or an employee is 
largely a question of fact to be determined upon the particular facts 
of each case. In the instant case the nature of the services performed 
permit a greater freedom from employer control than is usually pres- 
ent in the case of services of a di6'erent character. However, the 
company has authority over the salesman in the performance of his 
services as shown by the fact that he is furnished with the names of 
prospects on whom he is expected to call, that he is furnished with 
necessary facilities, that he uses the company's Ofhce as his head- 
quarters, and that he also performs sales services in the company's 
store. Accordingly, it is held that the company exercises or has the 
right to exercise such control over the individual in the performance 
of his services as is necessary to establish the relationship of employer 
and employee under the usual common law rules for Federal employ- 
ment tax purposes. 

Rev. Rul. 55-144 REGULATIoNs 198, SEOTIGN 408904: Who are 
employees. 

An individual is employed by a dealer in used automobiles to drive 
automobiles to an auction company located in a city distant from 
the dealer's place of business. The dealer instructs the individual 
with respect to the price at which the cars are to be sold at auction, 
requires the individual to "protect that price, " pays all expenses of 
the trip, and remunerates the individual on the basis of a stated 
amount for each car sold. Held, the individual is an employee 
of the dealer for Federal employment tax purposes. 

An opinion has been requested. whether an individual employed by 
a used car dealer to drive automobiles to an auction company located 
in a city distant from the dealer's place of business and to "protect, 
the price" at which the car is to be sold is an employee of the dealer 
for purposes of the Feder al Insurance Contributions Act (subchapter 
A, chapter 9, Internal Revenue Code of 1939). 

In the instant case, a dealer in used automobiles employed an 
individual under the terms of an oral agreement to drive automobiles 
to an auction company located in a city distant from the clealer's 
place of business. The dealer places a price on the car to be sold at 
auction and requires the individual to "protect the price. " The 
auction company generally mails the check in payment for the car 
direct to the dealer. The dealer pays all expenses incurred by the 
individual in connection with the trip and remunerates him on the 
basis of a stated amount for each car sold. The individual also drives 
automobiles to the dealer's place of business from locations out of the 
city& for which he receives a stated sum. All services are perforined 
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in the name of the dealer. The individual"s services may be termi- 

nated by the dealer for any or no reason~ The individual also 

performs si»filar services for another used car dealer. 

Section 1426(d) of the Act provides, in part, that the term "em- 

ployee" means any individual Zho, under the usual common law rules 

applicable in determining the employer-employee relationship, has 

the status of an employee. The guides to be used in determining the 

employer-employee relationship under the usual common law rules 

are found in section 408. 204(c) of Regulations 128. 

6 hether a person is an independent contractor or an employee is 

largely a question of fact to be determined upon the particular facts 

of each case. In the instant case the individual performs personal 

services for the dealer and the dealer exercises, or has the right to 

exercise, such control over the individual in the performance of his 

services as is necessary to establish an employer-employee relation- 

ship. The fact that the individual performs services for another 

principal does not negative the existence of an employer-emploree 

relationship. See S. S. T. 24, C. B. XV — 2, 406 (1986). Accordingly, 

it is held that the individual is an emploree of the dealer for Federal 

employment tax purposes. 

REcur, ATzoxs 128) SEcTIO'x 408. 204: U ho are Rev. Rul. 55-195 

employees. 

Under his last will and testament a decedent bequeathed all of his 

property to his three children as trustees. The estate consists of cer- 

tain business property which had been operated by the decedent as a 

sole proprietorship. The will provides that, the trustees shall, in 

their discretion, carry on the businesses that the decedent was conduct- 

ing at the time of his death, with authority to employ a manager of 

such businesses and. such other employees as they deem necessary. 

The will also provides that in case a difi'erence of opinion should exist 

among the trustees with regard to any of the trust affairs, the opinion 

and determination of any two shall be controlling. The trustees 

elected to engage each of their number to perform services in con- 

nection with the operation of the businesses of the trust which are 

outside the scope of their oScial duties as trustees. 
A ruling published as Em. T. 4W-, C. B. 1943, 1070, holds that a sole 

fiduciary should not be considered an employee of the estate, either 

as to his o%cial duties or any services performed outside the scope 

of his oAicial duties, since the essentials of employment are lacking. 

However, such ruling also holds that where two or more fiduciaries 

engage one of their number to perform services for the estate which 

are specifically recognized as bemg outside the scope of the fiduciary's 

oScial duties he may, as to such special services, be an employee pro- 

vided the requisite control exists. 
Accordingly, inasmuch as each of the instant trustees is subject to 

the supervision of his cotrustees in the performance of his special 

services, it is held that with respect to such services each trustee is an 

employee of the trust for purposes of the Federal Insurance Contribu- 

tions Act (subchapter A, chapter 9, Internal Reve»ue Code of 1Ã9) 
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Rev. Rul. 55-206 REGULATIONs 128' SEGTIQN 408. 204: who are 
employees. 

'(Also Section 481; Regulations 118, Section 
89. 481 — 8. ) 

An individual, who is engaged in the business of private tutoring 
and is self-employed with respect to such activity, is also engaged 
part-time by the X Board of Education to perform services as a 
substitute teacher in the public schools. As a substitute teacher, 
the individual is required to observe regular school hours and is 
subject to the rules and regulations prescribed by the X Board of 
Education. IIeld, with respect to her services as a substitute 
teacher, the individual is an employee of the X Board of Education 
for Federal employment tax purposes. 

'A ruling has been requested relative to the status for purposes of the 
Federal Insurance Contributions Act (subchapter A, chapter 9, In- 
ternal Revenue Code of 1989) and the Self-Employment Contribu- 
tions Act (subchapter E, chapter 1, Internal Revenue Code of 1989) 
of an individual v, ho is engaged in the business of private tutoring and 
is employed part-time by the X Board of Education to per~form 
services as a substitute teacher in the public schools. 

In the instant case the individual is engaged in private tutoring and 
is self-employed with respect to such services. She also perForms 
services as a substitute teacher in the public schools. AVhile perform- 
ing services as a substitute teacher, she is engaged in the regular 
activities of the school, is subject to its rules and regulations, and is 
required to conform to regular school hours. Such services are per- 
formed in the public school buildings. 

Section 1428(d) of the Federal Insurance Contributions Act pro- 
vides that the term "employee" means any individual who, under the 
usual common law rules applicable in determining the employer-em- 
ployee relationship, has the status of an employee. Section 408. 204 (c) 
of Regulations 128 relating to the definition of the term "employee" 
for Federal Insurance Contributions Act purposes, provides that gen- 
erally the relationship of. employer and employee exists when the 
person for whom services are performed has the right to control and 
direct the individual who performs the services, not only as to the 
result to be accomplished by the work but also as to the details and 
means by which that result is accomplished. 

The tax under the Self-Employment Contributions Act is imposed 
upon "self-employment income" which in turn is based upon "net 
earnings from self-employment. " It is necessary for an individual 
to carry on a "trade or business, " either as an individual or as a 
member of a partnership, in order for him to have "net earnings from 
self-employment. " The performance of services by an individual as 
an "employee" as defined in the Federal Insurance Contributions Act, 
with an exception not here material, does not constitute a "trade or 
business. " 

In the instant case, the individual who holds herself out to the pub- 
lic as a private tutor and is carrying on such business for the purpose 
of livelihood or profit is self-employed with respect to such activities, 
and the income derived therefrom should be considered in determining 
"net earnings from self-employment. " However, with respect to the 
individual's services as a substitute teacher in the public schools she 
is not engaged in an independent calling, but is subject to direction 
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and control by the X Hoard of Education necessary to establish the 
legal relationship of employer and employee for Federal employment 
tax purposes. See S. S. T. 341, C. B. 1988 — 2, 297. Therefore the 
portion of the individual's income attributable to substitute teacIung 
in the public schools does not constitute earnings from self-employ 
Inent for Federal self-employment tax purposes. 

Rev. Rul. 55-279 REGULATIONS 128i SEGTION 408 204 6 ho are 
employees; 

An individual engaged as a telephone solicitor of orders for a 
company's products, calls persons and firms listed in the telephone 
directory. She uses a telephone, other oifice facilities, and supplies 
furnished by the company. The company gives her instructions 
regarding the general conversation and "sales talk" with the pro- 
spective custoniers. She devotes several hours daily to the work, 
performs the services personally, and is remunerated on a commis- 
sion on sales basis. Held, she is an employee of the company for 
Federal eioployment tax purposes. 

A. nother telephone solicitor engaged by the company solicits 
orders for its yroducts from her own home on a part-time basis. 
She performs the services at her convenience, without supervision, 
pays all expenses incurred in connection with her selling activities, 
and is paid on a eornniission on sales basis. Held, she is not an 
eiuplovee of the company for 2'ederal employment tax yurposes. 

The Internal Revenue Service has been requested to determine the 
status, under the Federal Insurance Contributions Act (subchapter A, 
chapter 9, Internal Revenue Code of 1939) of individuals engaged to 
perform services as telephone solicitors for a company-en connection 
with the sale of its products under the two situations shown below. 

Case l. 
In the first case, a person is engaged by the company to perform 

services as a telephone solicitor in connection vvith obtaining orders 
for its products. Her duties are to telephone certain individuals and 
institutions designated by the company and to enter the necessary 
information on an order blank when a sale is made. She is furnished 
a telephone, and other once facilities, and supplies by the company. 
No period of training was required due to the type of services per- 
formed. However, the company suggests the general conversation 
and "sales talk" to be used with the prospective customers. The tele- 
phone calls are Inade at times optional to the solicitor, but she is 
expected to devote from 4 to 8 hours of her time each day to the 
perfonnance of these services. She operates under the name of the 
company. The company does not allow her a drawing account or 
require her to produce a minimum volume of sales. Her services may 
be terminated at any time. 

The rules for determining whether, under the usual comlnon law 
rules, an employer-employee relationship exists are found in section 
408. 204(c) of Regulations 128. 

Although detailed direction and control are not exercised by the 

company over the performance of services by the telephone solicitor& 

it is evident that the company has the right of direction and control 
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and, in fact, exercises all the control which is necessary and„practicable 
for the accomplishment of its purposes. This conclusion is based 
upon a consideration of the impracticability of detailed and continu- 
ous supervision due to the nature of the services performed; the fact 
that the solicitor is furnisherl the names of prospective custonIers to 
be called; that she is furnished, outside her home, the facilities and 
supplies necessary for her work; and, that she is required to spend a 
considerable amount of time each day on the company's premises. 
Accordingly, it is held that the relationship of employer and employee 
for Feder~al employnIent tax purposes exists between the company ancl 
this telephone solicitor. 
C"ase 2. 

The company also engages another telephone solicitor to call house- 
holders for the purpose of obtaining orders for its products. In order 
to avoid duplication of calls made by the other solicitor this solicitor 
is assigned certain p, ges of. the telephone directory from which to 
make her calls. She operates from her own home, performs the serv- 
ices on a part-time basis, without supervision, and pays all expenses 
incurred in connection with her selling activities. She &loes not sub- 
mit reports, other than sales orders; does not deliver the products 
sold or collect any payment therefor; and is not, required to devote 
any certain amount of time to the work, perform any services on the 
company's premises, or produce a minimum volume of sales. She 
is paid a commission on each sale made by her and is not allowed a 
drawing account or any advance against anticipated earnings. 

Applying the rules contained in section 408. 204(c), supra, it is helcl 
that the company does not exercise or have the right to exercise the 
control necessary to establish the relationship of employer ancl 
employee for Federal employment tax purposes between itself and 
this particular telephone solicitor. 

REGVI ACTIONS 128, SECTION 408. 204: Who are 
employees. 

An inclividual performing services for an organization as an organ- 
izer of. "forum-type dinner clubs. " See Rev. Rul. 55 — 233, page 116. 

RKGULATIoxs 128, SEcTIoN 408. 204: who are 
employees. 

Individual conducting a watch repair department within a jewelry 
store. See Rev. Rul. 05 — 248, page 117. 

REGvLATIGNS 128, SEcTIQN 408. 204: Who are 
employees. 

Individual performing services as sexton of a cemetery. See Rev. 
Hul, 55 — 828, page 98. 

364050' — 56 — 32 
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REGULATIONs 128, SECTION 408. 204: Who are 
employees. 

Individual repairing automobile bodies and fenders on regular 
salary or percentage basis. See Rev. Rul. 55 — 370, page 122. 

REGULATIONS 128) SEGTION 408. 205: Who are 
employers. 

Change in membership of partnership where the business thereof 
was continued. See Rev. Rul. 55 — 93, page 404. 

REGULATIONs 128, SEOTION 408. 213: United States Rev. Rul. 55-96 
and instrumentalities thereof. 

(Also Section 1420(e), Section 408. 203. ) 
Commissions and foundations established under the Fulbright 

Act, are wholly owned instrumentalities of the United States for 
Federal tax purposes. Services performed in the employ of such 
commissions and foundations come within the classification of 
services excepted from "employment" under section 1426(b) (7) (B) 
of the Federal Insurance Contributions Act. However with re- 
spect to such services performed on and after January 1, 1951, 
the determination as to whether an individual is performing 
services which constitute "employment" is to be made under sec- 
tion 1420(e) of the Act by the head of the Government agencv 
involved. 

Advice has been requested whether services performed by a teacher 
in Thailand for an educational foundation established and operating 
under the Fulbright Act are excepted from "employment" under the 
Federal Insurance Contributions Act (subchapter A, chapter 9, In- 
ternal Revenue Code of 1939) . 

The Fulbright Act, Act of August 1, 1946, 60 Stat. 754, 50 U. S. C. 
1641, authorizes the State Department to enter into agreements with 
foreign governments to provide for an educational exchange pro- 
gram. This statute contemplates that its provisions will be carried 
out by the formation of educational foundations operating in the 
foreign countries concerned. Such foundations will receive foreign 
currencies, or credits therefor, held or available for expenditure by 
the United States or any agency thereof. , and. not required. by law 
or agreeinent to be used for any other purpose, and will use such 
funds for the purpose, among others, of financing studies, research, 
instruction, and other educational activities of or for American citi- 
zens in schools and. institutions of higher learning located in countries 
other than the United States. 

It is concluded that commissions and foundations established under 
the Fulbright Act are wholly owned instrumentalities of the United 
States for Federal tax purposes. Since these commissions and foun- 
dations are not corporations it is the opinion of the Internal Revenue 
Service that services performed in the employ of such commissions 
and foundations come within the classification of services excepted 
from "employment" by section 1426(b) (7) (B) of the Federal In- 
surance Contributions Act. However, section 1420(e) of the Act 
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provides, with respect to services perforined on and after January 
1& 1051, in the employ of the United States or a wholly owned instru- 
mentality thereof, that (1) the deterniination as to whether an indi- 
vidual has performed services which constitute "employment" as 
defined in section 1426 of the Act, (2) tile &letermination of the amount 
of remuneration for such services which constitutes "wages" as de- 
fined in such section, and (8) the return and payment oi the taxes 
imposed by the Act, shall be made by the head of the Federal agency 
or instrumentality having control of sucli services or by such agents 
as he may designate. 

QEGIILATIoxs 128 SEcTIov 408. 214: States and 
their political subdivisions an&1 instrumen- 
talities. 

Civilian eniployees of St;ite 5ational (ruard. See Rev. Rul. 55 — 24Y, 
page 117. 

REGIIMTIoxs 128, SEcTIox 408. 214: States and 
their political subdivisions and instrumen- 
talities. 

Social security coverage for enIployees of a, State instrumentality 
exempt under section 101(6) of thc Internal Revenue Code. See Rev. 
Bul. 55 —, '310. paoe 45. 

Rev. huh 55 — 242 HEGcLxTIoxs 128, SEcTIox 408. 215: ihfinisters 
of churches ancl Inembeiw of religious orders. 

Ordained ministers serving on the faculties of theological semi- 
naries as teachers and administrators are performing services in 
the exercise of their ministry and such services are excepted from 
employment under sectiou 1426(b) (9) ( I) of the Federal Insurance 
Contributions ~«t. 

Advice has been requested whether servi& cs performecl by ordaine&1 
ministers as teachers ancl administrators on tile faculties of theological 
seminaries are excepte&1 from "einploynient" under section 1426(b) 
(0) (A) of the Federal Insurance Contributions Act (subcliapter A, 
chapter 0, Internal Revenue Code of 1080). 

In the instant case a theological seniinary, which is a nonprofit, 
charitable, religious, and e&lucational institution of learning, exempt 
from Federal income tax uncler section 101(6) of the Code, was 
organized for the purpose of training anti educating ministers. 
Ordained ministers are engaged by the seininary to serve on its faculty 
as teachers and administrators under oral agreements which provide 
only that tile minister will receive such ri«lits, privile«es, and benefits 
as the seminary's policies provide for one holding that specific position. 

Section 1426(b) of the Federal Insurance Contributions Act ex- 
cludes from the definition of "employmeiit" for the purposes of 
that Act: 

(&)(A) Service performed by a duly ordained, commissioned, or licensed 
minister of a church in the exercise of his ministry or by a member of a religious 
order in the exercise of. duties required by su«h order; ~ * *. 
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Regulations 128, issued pursuant to the Act, provides in section 
408, 215 that services performed by a duly ordained, commissioned, 
or licensed minister of a church in the exercise of his ministry, or by 
a member of a religious order in the exercise of duties required by 
such order, are excepted from employment. The duties of ministers 
include the ministration of sacerdotal functions and the conduct of 
religious worship, and the control, conduct, and maintenance of reli- 
gious organizations (including the religious boards, societies, and 
other integral agencies of such organizations), under the authority 
of a religious body constituting a church or church denomination. 

Theological seminaries are religious institutions of learning, their 
purpose being to train and educate ministers in the propagation of 
the religious principles and ideals of various church denominations. 
It is concluded that ordained ministers serving on the faculties of 
theological seminaries as teachers and administrators are performing 
services in the exercise of their ministry and that such services are 
excepted from "employment" under section 1426(b) (9) (A) of the 
Act. In the event that a theological seminary that is exempt from 
Federal income tax under section 101(6) of. the Code waives its 
exemption from the taxes imposed under the Federal Insurance Con- 
tributions Act, the remuneration paid to the ministers serving on its 
faculty as teachers and administrators will nevertheless not constitute 
wages for purposes of the taxes imposed under such Act. See T. D. 
5828, C. B. 1951 — 1) 89. 

REGvLATIONs 128, SEGTroN 408. 215: Ministers Rev. Rul. 55 — 243 
of churches and members of religious orders. 

Services performed by ordained, commissioned, or licensed minis- 
ters, as heads of religious departments, or as teachers and adminis- 
trators, whose specific duties involve no ecclesiastical functions, on 
the faculty of a college which is not under the authority of a religious 
body constituting a church or church denomination are not ex- 
cepted from "employment" under section 1426(b) (9) (A) of the 
Federal Insurance Contributions Aet. 

Services performed by an ordained, commissioned, or licensed 
minister as a "Chaplain and Professor of Religion" at the college are 
excepted from "employment" under such section. 

Advice has been requested whether services performed by ordained, 
commissioned, or licensed ministers as heads of religious departments 
or as teachers and administrators on the faculty of a college are ex- 
cepted from "employment" under section 1426(b) (9) (A) of the Fed- 
eral Insurance Contributions Act (subchapter A, chapter 9, Internal 
Revenue Code of 1989). Similar advice has also been requested rela- 
tive to services performed by an ordained, commissioned, or licensed 
minister as "Chaplain and Professor of Religion" at the college. 

Section 1426(b) of the Federal Insurance Contributions Act con- 
tains the followin&o exception from the term "employment, " for pur- 
poses of the taxes imposed under the Act; 

(9) (A) Service performed by a duly ordained, commissioned, or licensed 
minister of a church in the exercise of his ministry or by a member of a religious 
order in the exercise of duties required by such order; 

Revenue Ruling 55 — 242, page 489, this Bulletin, relates to services 
performed by ordained ministers as teachers and administrators on 
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faculties of theological seminaries under oral agreements which pro- 
vide only that they will receive such rights, privileges, and benefits as 
the seminary's policies provide for oiie holding that specific position 
and holds that such services are excepted from "employment" under 
section 1426(b) (9) (A) of the Act. This result is based upon the 
conclusion that theolooical seminaries are religious institutions of 
learning, dedicated to t e training and education of ministers in the 
propagation of religious principles and ideals, and, hence, that the 
services performed by ministers as teachers and a~dministrators at such 
seminaries fall within the scope of section 408. 215 of Regulations 128, 
which provides: 

Ministers of churches and members of religious orders. Services performed 
by a duly ordained, commissioned, or licensed minister of a church in the exer- 
cise of his ministry, or by a member of a religious order in the exercise of duties 
required by such order, are excepted from einployment. The duties of ministers 
include the ministration of sacerdotal functions and the conduct of religious wor- 
ship, and the control, conduct, and maintenance of religious organizations (in- 
cluding the religions boards, societies, and other integral agencies of such organ- 
izations), under the authority of a religious body constituting a church or church 
denomination. 

The Internal Revenue Service holds generally that services per- 
formed. by ordained ministers as heads of religious departments and. 
as teachers and administrators on the faculty ot' a college or university 
which, although not basically a religious institution, is an integral 
agency of a religious organization under the authority of a relig~ious 
body constitutin~g a church or church denoniination, are in the exercise 
of their ministry and are excepted from "employmentn under section 
1426(b) (9) (A) of the Federal Insurance Contributions Act. IIow- 
ever, in the instant case the Service has accepted as facts the represen- 
tations which support a conclusion that although the college is an in- 
stitution of the zV state convention such convention is not a religious 
body constituting a church denomination. Therefore, it is held that 
services perfornied by ordained ministers as heads of religious depart- 
ments as distinguished froin schools of theolo~~, and as teachers and 
administrators on the faculty of the college whose specific duties in- 
volve no ecclesiastical functions, such as the conduct of religious wor- 
ship, are not excepted from "employment" under the provisions of 
section 1426(b) (9) (A) of the Federal Insurance Contributions Act. 

An ordained minister is engaged by the college primarily as a 
chaplain and serves as "Chaplain and Professor oF Religion" with a 
specification of duties embracing the ministration of sacerdotal func- 
tions and the conduct of religious worship. He is responsible for 
planning the chapel programs each Sunday and on one other day in 
each week and is required to preach at approximately one-half of the 
Sunday services. He is also responsible for the religious counsel- 
ing of students and for supervising generally all religious activities 
on the campus. He devotes approximately one-half of his time to 
teaching, including a course in religion. 

Mimeograph 6683, C. B. 1951 — 1, 106 (which prescribes rules to de- 
termine whether the services of a duly ordained minister of a church 
are performed "in the exercise of his ministry" within the meaning 
of section 1426(b) (9) (A) of the Federal Insurance Contributions 
Act), provides, in subparagraph (a), paragraph 5, that services in 
the conduct of religious worship or in the ministration of sacerdotal 
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functions are "in the exercise of the ministry" whether or not they 
are performed for a religious organization. 

Since the duties imposed upon the instant chaplain, i. e. , the teaching 
of religion and the performance of admittedly ecclesiastical services 
considered in their entirety are not susceptible of segregation into two 
separate and distinct categories, section 1426(c) of the Federal In- 
surance Contributions Act, which relates to Included and excluded 
services is not applicable. Accordingly, it is held that services per- 
formed as "Chaplain and Professor of Religion", in the circumstances 
stated are performed in the exercise of the Ininistry within the con- 
templation of Mimeograph 6633, 8upru, and are therefore excepted 
from employment under section 1426 (b) (9) (A) of the Federal Insur- 
ance Contributions Act. 

RKGIILATIGNs 128, SEGTIQN 408. 226: Wages. 
(Also Sections 1607, 1621; Regulations 107, 

Section 403. 227; Regulations 120, Section 
406. 207. ) 

Where an agreement between a traveling salesman employed on 
a straight commission basis and his employer provides that some 
part of the salesman's gross commissions be considered (a) an al- 
lowance toward bona fide ordinary and necessary expenses to be 
incurred in the business of the employer, or (6) a reimbursement 
for such expenses previously incurred by the salesman in such 
business, the diEerence between the gross commissions and the 
allowance or reimbursement for expenses constitutes the wages to 
be reported for Federal emplovment and withholding tax purposes, 
provided proper identification is made at the time of payment. 

An inquiry has been made regarding the proper method of deter- 
mining the amount of ~ages, for purposes of the Federal Insurance 
Contributions Act, the Federal Unemployment Tax Act, and Collec- 
tion of Income Tax at Source on 9 ages (subchs. A, C, and D, respec- 
tively, ch. 9, Internal Revenue Code of 1989) of a traveling salesman 
employed on a straight commission basis who pays, out of his gross 
commissions, the expenses incurred by him in connection with services 
performed for his employer. 

Subject to certain exceptions and limitations not here material, the 
term ewages" is defined in sections 1426(a) and 1607(b) of the Fed- 
eral Insurance Contributions Act and the Federal Unemployment Tax 
Act, respectively, to mean "all remuneration for employment, includ- 
ing the cash value of all remuneration paid in any medium other than 
cash ) 

Section 408. 226(a) of Regulations 128, relating to the definition of 
the term "wages" for purposes of the Federal Insurance Contributions 
Act, provides, among other things, that amounts paid specifically, 
either as advances or reimbursements, for traveling or other bona fide 
ordinary and necessary expenses incurred or reasonably expected to 
be incurred in the business of the employer are not wages. Traveling 
and other reimbursed expenses must be identified either by making a 
separate payment or by specifically indicating the separate amounts 
where both wages and expense allowances are combined in a single 
payment. Section 403. 227(a) of Regulations 107, as amended, relat- 
ing to the tax imposed under the Federal Unemployment Tax A« 
contains like provisions. See T. D. 5805, C. B. 1950 — 2, 112. Also& 
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the correspondino provisions of section 1621(a) of the Code and 
section 406. 207(c) of Regulations 120, relating to the collection of 
income tax at source on wages, are substantially the same as the above- 
cited provisions pertaining to the Federal Insurance Contributions 
Act and the Federal Unemployment Tax Act. 

Applying the provisions of laiv and regulations cited above, it is 
held that the wages of. a traveling salesman, who is paid on a straight 
commission basi~s, are the gross commissioiis paid to him minus any 
amounts paid specifically as advances or reimbursements for traveling 
and other bona fide ordinary and necessary expenses incurred in the 
business of his eniployer. (xenerally, where the employer's liability 
to the traveling salesman is limited to the gross commissions earned, 
no paynient or portion thereof is considered to be an advance or reim- 
bursement for expenses. However, if under tile arrangements betiveen 
the traveling salesman and his einployer there exists an express or 
implied agreement or understanding that some part of the traveling 
salesman's gross commissions is to be considered either (a) an allow- 
ance toward expenses to be incurred in the business of the employer, 
or (b) a reimbursement for expenses previously incurred by the travel- 
ing salesman in the business of the employer, the diQ'erence between 
the gross commissions and the allowances or reimbursements for ex- 
penses constitutes the wages to be reported as subject to the Federal 
employment taxes and to income tax withholding under section 1622 
af the Code provided& of course, proper identification is Inade at the 
time of payment. 

A provision in an oral or written contract of employment or in a 
collateral agreement, to the efFect that any payments made or ad- 
vanced against earned commissions are first to be applied to reimburse 
the traveling salesman for traveling or other bona fide ordinary and 
necessary expenses, will satisfy the first requirement of the regula- 
tions. It is further necessary, ho~ever, that the portion thereof which 
represents reimbursement f' or expenses be properly identified at the 
time of payment. Where both requirements are met, the portion which 
represents reimbursement for expenses does not coiistitute wages and 
should be deducted from the traveling salesman's gross commissions 
in computing his wages subject to the taxes imposed by the Federal 
Insurance Contributions Act, the Federal Unemployment Tax Act, 
and for purposes of the Collection of Income Tax at Source on Wages. 

The ruling contained herein is in accord with Mimeograph 6547, 
C. B. 1950-2, 113. 

REGULATIQNs 128, SEcTIoN 408. 226: 'Wages. Rev. Rul. 5e — 107 
(Also Sections 1607, 1621; Regulations 107, 

Section 403. 227; Regulations 120, Section 
406. 207. ) 

Payments made by a company to its employee under an account 
separate and distinct from his earned commissions account, in 
satisfaction of bills submitted by him to the company for reimburse- 
ment of amounts actually expended by him in conducting its busi- 
ness, do not constitute "wages" for B'ederal employment tax 
purposes. 

An inquiry has been received as to the extent of liability for 
purposes of the Federal Insurance Conti ibutions Act, Federal Unem- 
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ployment Tax Act, and Collection of Income Tax at Source on Wages 
(subchapters A, C, and D, respectively, chapter 9, Internal Revenue 
Code of 1939) of a company with respect to amounts paid to one of 
its employees as reimbursements for expenses incurred in conducting 
company business. 

An individual performed various services as an employee of a 
company for more than 20 years during which he was paid first on a 
salary basis and later on a salary and commission basis. This ar- 
rangement was changed by an agreement between the company and 
the employee under which his salary was discontinued and his earn- 
ings were computed on a commission basis. Under the agreement, 
upon the submission of expense accounts by the employee, the company 
reimbursed him for expenses actually incurred in its business up to a 
certain maximum each month. Separate and distinct expense accounts 
were maintained by the company and the amounts of reimbursed ex- 
penses were deducted from the commissions earned by the employee. 
The agreement provided that in the event the earned commissions 
did not equal the reimbursed expenses, the difference would become 
due and payable to the company. However, at a later date the com- 
pany agreed that in this particular case if the employee's commissions 
were not sufFicient to absorb the expenses, or if his sales were only 
nominal, the expenses would be "written okn and no refund from the 
employee would be required. 

The facts in the instant case are distinguishable from those support- 
ing the conclusion reached in S. S. T. 68, gupra. ' In the instant case 
the employment agreement did not provide for "advances" against un- 
earned commissions or otherwise and the company did not make such 
advances. Instead, the employment agreement provided that the 
employee would bill the company for amounts, subject to maximum 
limitations, actually expended in its behalf, that the company would 
reimburse the employee only to the extent of his billing, and that his 
earned commissions would constitute a separate and distinct account. 
The employee was to receive conilnissions only to the extent that they 
exceed the amount of expenses which he incurred on behalf of the 
company and submitted bills to it for reimbursement. These provi- 
sions were adhered to by the company and the employee. 

Actually, during the taxable year in question the employee's com- 
missions totaled 12m dollars and the reimbursed expenses totaled 97m 

dollars. The commissions did not equal or exceed the reimbursed 
expenses at any time, and the total ainount received from the company 
during the year was 97m dollars. The services of the employee for 
the company were terminated during the year in question. The 
company made no attempt to collect any portion of the difference 
between the commissions and the reimbursed expenses. 

The provisions of law and regulations relating to the exclusion 
from "wages" of traveling and other bona fide ordinary and necessary 
expenses are found in Revenue Ruling 55-196, page 492 of this Bulle- 
tin. 

The attention of the Internal Revenue Service has been directed 
to a ruling published as S. S. T. 68, C. B. 1987 — 1, 355. In that ruling 
it is held that advance payments made after December 31, 1936, to 

sxlthough the conclusions in this Revenue Ruling may be regarded as reachiug tbe 
same result as the conclusions of S. S. T. 31G, C. B. 1938-2, 275 and S. S, T. 879, C B 
1939 — 2, 293, both oi' which distinguished S. S. T. G8, supra, the fact that there were no 
advances in the instant case distinguishes it from both of these rulings. 
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salesnien of a company who have drawin& accounts a& ainst unearned 
salaiy, commissions or other remuneration for services to be per- 
formed in "employment" constitute "wages" at the time of payment 
for purposes of the taxes imposed under the Social Security Act. 
Under the facts in that case& siich advances are charged to their draw- 
ing accounts and any advances in excess of the earned commissions 
are carried as accounts due from the salesmen involved. In the event 
a salesman's services are terminated, tile excess is charged to prolit 
and loss. 

Applying the law and regulations cited and. the principles set forth 
in Revenue Ruling 55 — 196, supra, it is held that the pavments repre- 
senting reimbursements for expenses, made by the company upon the 
basis of a separate and distinct, account and properly identified at the 
time of payment as being reimbursenients for expenses, do not con- 
stitute "wages" and are not subject to the Federal employment taxes 
or to income tax withholding under section 1622 of the Code. 

REGULATICNS 128& SEcTIGN 408. 226: Wages. 

Wages paid under the Fair Labor Standards Act. See Rev. Rul. 
5o — 203, page 114. 

REGULATIONS 128, SEOTIoN 408. 226: 6 ages. 

Cash value of awards earned by employee salesmen. See Rev. Rul. 
5o — 2M, page 115. 

SECTION 1430. — OTHER LAWS APPLICAl3LE 

REGULATICNs 128, SEcTIoN 408. 606: Place and 
time for filing returns. 

(Also Section 408. 607. ) 

Date for filing return and making deposit of tax when due date 
therefor falls on Saturday, Sunday, or legal holiday. See Rev. Rul. 
55 — 83, page 523. 

SUBCHAPTER B. — EMPLOYMEXT BY CARRIERS 

PART I. — TAX ON EMPLOYERS 

SECTION 1501. — DEDUCTION OF TAX FROAI 
COMPENSA. TION 

Rev. Rul. 55-202 REGULATIoNs 114, SEGTIQN 411. 803: Collec- 
tion of. , and liability for, employees' tax. 

The liability of employers for the employee tax under the Rail- 
road Retirement Tax Act, based on increased taxable compensation 
earned for the period from July 1, 1954, to August 30, 1%4, inclu- 
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sive, is limited to the extent that the employer had under his control 
at any time subsequent to August 30, 1054, compensation earned at 
any time by the employee. 

Advice has been requested with respect to the liability of the em- 
ployer for the deduction of the employees' share of the tax based ~n 
the increase in the amount of taxable compensation of those workers 
who were employed subsequent to June 80, 1954, but who left the 
service of the employer prior to August 81, 1954, the date on which 
the Act of August 31, 1954, Public Law 746, 88d Cong. , 68 Stat. 1088, 
C. B. 1954 — 2, 602, was approved. Public Law 746, which amended 
the Railroad Retirement Tax Act (subch. B, ch. 9, Internal Revenue 
Code of 1989), increased the amount of compensation per calendar 
month which is subject to employer tax and employee tax. The 
amendment applies to compensation earned in July 1954 and subse- 
quent months, regardless of when such compensation is paid. 

For each month prior to July 1954, the taxes apply to the compen- 
sation, not in excess of $800, earned in any such month by an employee. 
It'or July 1954 and each month thereafter, the taxes apply to com- 
pensation, not in excess of $850, earned in any such month. 

The increase in the taxes based on the increase in the amount of 
taxable compensation imposed by Public Law 746 is retroactive to 
July 1, 1954. Section 1501 of the Railroad Retirement Tax Act, as 
amended by section 202 of Public Law 746, requires the employer 
to deduct the employee tax, based on the increased taxable compensa- 
tion, from compensation as and when paid and makes the employer 
liable for payment of the tax. It cannot have been intended to impose 
a liab'lity on an employer for the deduction or payinent of the tax, 
based on the increased taxable compensation, with respect to compen- 
sation paid to his employees prior to the approval of Public Law 746, 
that is, during the period July 1, 1954, to August 80, 1954, unless the 
employer had in his control subsequent to August 80, 1954, amounts 
of the employees' compensation from which the increased deduction 
could be made. 

Accordingly, it is held that with respect to the increased taxable 

compensation earned by an employee for the period from July 1, 
1954, to August 80, 1954, inclusive, the employer shall be liable for 
the employee tax only to the extent that the employer had under his 
control at any time subsequent to August 80, 1954, amounts of com- 
pensation earned at any time by the employee. 

SUBCHAPTER C. — TAX ON EMPLOYERS OF EIGHT OR NORE 

SECTION 1607. — DEFINITIONS 

Rev. Rul. 55-19 REGULATIQNs 107, SEcTIQN 408. 205: Who are 
employers. 

Circumstances under which a person may be regarded as an 
employer within the meaning of section 1607(a) of the Federal 
Unemployment Tax Act, and accordingly liable for the tax imposed 
under that Act. 

Inquiries have been received regarding the method to be used in 

arriving at a weekly count of employees for purposes of determining 
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liability of an employer under section 1607(a) of the Federal Unem- 
ployment Tax Act (subchapter C, chapter 9, Internal Revenue Code 
of 1939) under certain conditions& particularly where part-time 
eus loyees are involved. 

ection 1607(a) of the Act provicles that the terna "employer" does 
not include any person unless on each of some 20 days during the tax- 
able year, each day being in a difFerent calendar week, the total 
uumber of individuals who were employed by him iu employment for 
some portion of the day (whether or not at the same moment of time) 
was eight or more. 

The following questions and answers illustrate the application of 
the foregoing provisions of the Act. 

Question 1. Are employees consiclered to be in the employ of an 
employer during the entire week where, because of the long daily 
hours of employment, the employees are gI'anted 1 or 2 days of absence 
each weel. - and substitutes replace the absent regular employees' 

Answer. The regular employees should be considered to be in the 
employ of the elnployer during the entire week. The basis of this 
conclusion is that, the employer-employee relationship which exists 
between the parties does not terminate by reason of their absence from 
duty for 1 or 2 days during the week. If the employer-employee 
relationship exists, it is immaterial that the employee performs no 
physical service for the employer on certain days of the week. 
S. S. T. 330, C. B. 1938-2, 331. 

Question 2(a). Is the nmnber of positions in an enterprise a factor 
to be considered in determining the number of workers within a week ~ 

For example, suppose that an employer had regularly employed seven 
individuals over a period of v eeks, then had to replace an employee 
who resigned. 

Answer. The number of positions in an employer's organization is 
uot a factor to be considered in determining the number of individuals 
iu his employ for purposes of the Fecleral tTnemployment Tax Act. 

Question 2(b). Assuiuing that the employ ee had 3 weeks of accrued 
vacation time, ancl the replacement employee began his services on the 
morning following the resigned eiuployee's last, day of actual work, 
would both of those inclividuals be counted as being "in employment" 
during the 3-v eek vacation period . ' 

Answer. An employee who resigns and has vacation time for which 
he receives his regular compensa~tion is considerecl as being in the 
employ of the employer cluring the vacation period. The employee 
who replaced him is also "in employment" an&1 both employees should 
be counted in cletermining the emplover's liability uncler the Act. As 
previously indicated, it is inrmaterial whether the employee actually 
performs physical services for his en:p1oyer, provided an employmeut 
relationship exists betv, een the parties. 

Question 2(c). If there were no vacation period involved, and the 
former employee left at the end of a ~orking day iu the middle of a 
week, would both workers be counted. as being "in employment" to 
make a count of eight elnployees for the week, even thou«h there were 
never more than seven on any 1 day & 

Answer. This question is answered in the negative. Since the crn- 
ployment relationship was terminated as of the end of the employee's 
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last working day, there was no day in the calendar week on which the 
employer had more than seven individuals in his employ. 

Question 8(a). Is the method or frequency of payment considered 
tto be a factor in determining whether or not an employee is "regular" 
or "permanent &" 

Answer. The basis on which compensation is paid, in and of itself, 
is not a, factor to be considered in determining whether a person had 
the requisite number of employees for the prescribed period to qualify 
as an employer under the Act. 

Question 3(b). Would a worker who is paid on a daily basis always 
be construed to be "in employment" on only a day-to-day basis? 

Answer. The existence of an employment relationship is the con- 
trolling factor. Whether or not an employment relationship, once 
established, continues depends upon the intention of the parties with 
respect to its continuation. For example, if the agreement between 
the parties contemplates the performance of services on 1 day each 
week, the employment relation continues and the employee should be 
counted in determining liability under the Act even though he is paid 
at the end of each day. On the other hand, where an employee works 
1 day and the understanding between the parties is to the eHect that 
the employer will communicate with the employee if and when his 
services are needed and that emplovee will work if not otherwise 
engaged, the employment relationship is terminated at the end of the 
day he worked. In the latter instance, the employee should be counted 
in the employ of this employer only on the days he actually performs 
services for him. 

Question 4. Would a worker who, is hired for a 5-day week and 
paid every Friday be construed to be "in employment" on Saturday 
and Sunday even though the employer has no legal right to require 
services of the worker on those days 1 

Answer. This worker should be treated as being in the employ of 
the employer on each of the 7 days of a week until the employer- 
employee relationship has been definitely terminated. If other em- 

ployees are employed for the 6th and 7th days of the week, they 
should be counted as additional employees to those employed on a 
5-day week basis. 

Question 5. In determining whether an employee is "regular" or 
"permanent, " is any significance attached to the number of days per 
week that he customarily performs services' For example, would a 
man who has for years worked only 8 days in each meek be construed 
to be "in employment" on the remaining 4 days of each week& 

Answer. It is not necessary to determine whether an employee is 
"regular" or "permanent" since the term "employer, " as defined in 
the Act, includes every person who employs eight or more employees in 
employInent for the prescribed period. An employee who has worked 
for an employer only 8 days in each week for a number of years is 
considered to be "in employment" on the remaining days of each week 

Question 6. Where an employer could not get full-time employees 
in his area he had to permit housewives to work half days 8 days per 
week. Because of this situation, he pays part-time salaries to 1~ 

people each week, even though there are never more than 3 employ«s 
in his shop at any one time, nor more than 6 on any one day. What 



499 [Regs. 107, f 403. 228(a) (2). 

number of employees should be recorded for each week in this 
situation & 

Answer. If the employees are engaged with the understanding 
that they will perform services for the employer each week, the em- 
ployer would have 12 individuals in his employ on each day of the 
week until the employer-employee relationship is terminated. 

REGVLATIONS 107, SEcTIoN 408. 205: Who are 
employers. 

Change in Inembership of partnership where the business thereof 
n as continued. See Rev. Rul. 55 — 98, page 40-t 

HEoVLATioNs 107, SEcTIoN 408. 227: AVages. 

Reimbursement or advances for traveling and other expenses. See 
Rev. Rul. 55 — 196, page 492. 

RED, ATioNs 107, SEcmoN 403. 227: )Vages. 

Reimbursement for traveling and other. expenses. See Rev. Rul. 
55-197, page 493. 

Rev. Rul. 55 — 7 BEom, ATioNs 107, SEcTIoN 408. 228(a) (2): AVages 
paid by predecessor attributed to successor. 

A partnership composed of A, B, and C, an employer of eiglit or 
more individuals, was in business during the first 2 months of a calen- 
dar year. C died on the first of March and D became a member of the 
partnership on the second of March. A, B, and D acquired all the 
assets previously belonging to A, B, and C, and immediately after the 
acquisition employed all the individuals who were previously em- 
ployed by A, B and C, and continued the business in its entirety until 
the first of July. Since the acquisition was made under circumstances 
which come within the ambit of Revenue Ruling 54 — 31, C. B. 19M — 1, 
212, 11, there was one employing entity during the first 6 months of the 
calendar year which qualified as an "employer" within the meaning 
of section 1607(a) of the Federal Unemployment Tax Act (subchap- 
ter C, chapter 9, Internal Revenue Code of 1989). Corporation N 
succeeded Partnership ABD on July 1, acquiring all the assets of the 
partnership and employing all of its employees for the balance of 
the year. Section 403. 228(a) (2) of Regulations 107, as amended, 
provides in part that wages paid by a predecessor shall not be con- 
sidered as having been paid by a successor unless both the predeces- 
sor and the successor are employers as defined in section 1607(a) of 
the Act for the calendar year in which the acquisition occurs. Gen- 
erally, an employer is one who has eight or Inore employees on at 
least 1 day of each of 20 calendar weeks during the calendar year. 
See T. D. 5905, C. B. 19M — 1, 173, 185. HeQ, for purposes of the appli- 
cation of the $3, 000 limitation on wages provided by section 
1607(b) (1) of the Act, as amended, remuneration paid by A, B, and C 
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and A, B, and D may be considered as having been paid by Corpo- 
ration N. 

The employing entity, which was originally composed of A. , B and 
C and later of A, B and D is required to file one return, Form 940, 
Annual Federal Tax Return of Employers, reporting therein the re- 
muneration and taxable wages paid by both groups during the calen- 
dar year. Corporation N is an "employer" and should include in line 
2 of Schedule B of its return, Form 940, the remuneration which it 

aid during the calendar year to the former employees of A, B, C, and 
after applying the $8, 000 limitation on wages provided by section 

1607(b) (1) of the Federal Unemployment Tax Act. For example, 
assume that there were 10 employees of A, B, C, and D, all of whom 
were also employed by Corporation N as the successor emplover. The 
10 employees each received reinuneration of $2, 500 from A, B, C and D, 
and $2, 500 from Corporation N, or a total of $5, 000 during the year. 
Assuming there were no other employees of Corporation N during the 
year, the amount of $25, 000 (10 x $2, 500) would be entered on line 1, 
Schedule B, of the Form 940 filed by the corporation. The number 
10 would be entered in the first column on line 2 and the amount of 
$20, 000 ($2, 000 the amount in excess of $8, 000 paid to each of the 10 
employees by the predecessor and successor employers) in the second 
column thereon. 

In Revenue Ruling 54 — 818, C B. 1954 — 2, 871, it is held that the )I 
Corporation may not take into consideration the remuneration paid 
by its predecessor for purposes of the $8, 000 limitation on wages pro- 
vided by section 1607(b) (1) of the Federal Unemployment Tax Act. 
In that case the predecessor was not an employer within the meaning 
of section 1607(a) of the Act. In the instant case the predecessor is 
considered to be one entity which qualifies as an "employer, " as con- 
templated by Revenue Ruling 54 — 81, supra. 

SUBCHAPTER D. — COLLECTION OF INCOME TAX AT SOURCE ON 
WAGES 

SECTION 1621. — DEFINITIONS 

Rev. Rul. 55-184 RKGULATIGNS 120, SEGTIQN 406. 207: Wages. 
(Also Sections 252, 1426; Regulations 118, 

Section 89. 252-1; Regulations 128, Sec- 
tion 408. 208. ) 

Wages paid to a citizen of Guam, who is a citizen of the United 
States only by virtue of collective naturalization under the Organic 
Act of Guam, by the United States or any agency thereof for 
services performed in Guam are not subject to withholding of 
United States income tax or the taxes imposed under the Federal 
Insurance Contributions A. ct. 

An inquiry has been received whether wages paid by the United 
States or an agency thereof to a citizen of Guam, who is a citizen of 
the United States only by virtue of collective naturalization under 
the Organic Act of Guam, infra, for services performed in Guam 
are subject to the Collection of Income Tax at Source on Wages « 
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the taxes imposed under the Federal Insurance Contributions Act 
(subchapters D and A, respectively, chapter 0, Internal Revenue Code 
of 1039). 

Section 31 of the Organic Act of Guam, 64 Stat. 384, C. B. 1950-2, 
214, which was placed in operation as of January 1, 1951, by Fxecutive 
Order 10211, C. B. 1951 — 1, 155, provides as follows: 

The income-tax laws in force in the United States of America and those which 
may hereafter be enacted shall be held to be likewise in force in Guam. 

Section 80 of the Organic Act of Guam provides as follows: 
All customs duties and Federal income taxes derived from Guam, the pro- 

ceeds of all taxes collected under the internal-revenue laws of the United States 
on articles produced in Guam and transported to the United States, its Ter- 
ritories, or possessions, or consumed in Guam, and the proceeds of any other 
taxes which may be levied by the Congress on the inhabitants of Guam, and 
all quarantine, passport, immigration, and naturalization fees collected in Guam 
shall be covered into the treasury of Guam and held in account for the govern- 
ment of Guam, and shall be expended for the benefit and government of Guam 
in accordance with the annual budgets. 

In developing procedures for determining economically the amounts 
to which the Government of Guam is entitled under the provision of 
law cited, without requiring taxpayers to report separately their in- 
comes derived from Guam and from other sources, lt has been found 
necessary to require all departments and agencies of the United States 
Government having employees stationed in Guam to report the United 
States income tax withheld from the salaries and wages of such em- 
ployees to the United States Commissioner of Internal Revenue. 
Amounts of tax so withheld and reported are in due course credited 
against the employees' liability to the Government of Guam. 

The Commissioner of Revenue for Guam will administer section 80, 
supra, as it relates to the income tax liabilities of individuals, other 
than civilian and military personnel of the United States Govern- 
ment, who derive their incomes from Guam. 

In Revenue Ruling 56, C. B. 1953 — 1, 803, it is held that a citizen of 
Guam, who is a citizen of the United States only by virtue of collec- 
tive naturalization under the Organic Act of Guam, is a citizen of a 

ossession of the United States for the purpose of section 252 of the 
nternal Revenue Code of 1989 and is subject to Federal income tax 

only upon income derived from sources within the United States. 
Such citizen is also subject to income tax imposed by the Government 
of Guam by reason of the dual system of taxation created by the 
Organic Act of Guam. See I. T. 4046, C. B. 1951-1, 57. 

Section 251 of the Internal Revenue Code of 1030 relates to income 
from sources within possessions of the United States. Subsection (j) 
of such section, added by the Revenue Act of 1950, provides as follovvs: 

Extrrovsss or Uxrrzn SrArzs. — For the purposes of this section, amounts 
paid for services performed by a citizen of tlute United States as an employee of 
the United States or any agency thereof shall be deemed to be derived fronr 
sources within the United States. [Italics supplied. j 

Section 252 of the Code provides in part: 
(a) Any individual who is a citizen of any possession of the United States 

(but not otherwise a citizen of the United States) and who is not a resident of 
the United States, shall be subject to taxation under this chapter only as to 
income derived from sources within the United States, and in such case the tax 
shall be computed and paid in the same manner and subject to the same condi- 
tions as in the case of other persons who are taxable only as to income derived 
from such sources. 
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Under the provisions of section 251(j), eupro, , amounts paid for 
services performed in Guam by a citizen o j the United States, as an 
employee of the United States or any agency thereof, are deemed to 
be derived from sources within the United States and are subject to 
the withholding of United States income tax. The exception, from 
the term "wages, " of remuneration for services performed by a citizen 
of the United States within a possession of the United States under 
the conditions provided by section 1621(a) (8) (8) of the Code is not 
applicable to remuneration paid to employees of the United. States or 
an agency thereof. . IZowever, citizens of Guam, who are citizens of 
the United States only by virtue of collective naturalization under 
the Organic Act of Guam, do not come within the purview of section 
251(j) of the Code, but are subject to United States income tax under 
section 252 of the Code only on income derived from sources within 
the United States. Such persons are treated for the purpose of the 
tax as if. they were nonresident alien individuals. Since the term 
"United States" does not include the Island of Guam, salaries or 

'wages paid to employees of the United States or any agency thereof 
who are citizens of Guam, not otherwise citizens of the United States, 
for services performed in Guam (except in the remote circumstances 
that such an individual is a bona fide resid. ent of the United States), 
are not received from sources within the United States and are not 
subject to the withholding of United States income tax. Such salaries 
or wages, however, are subject to the withholding of income tax for 
the Government of Guam by reason of section 31 of the Organic Act 
of Guam which renders applicable to Guam the income tax laws in 
force in the United States. 

A nonresident alien individual or, as in this instance, a citizen of 
Guam, not otherwise a citizen of the United States, who derives 
no income from sources within the United States, has no income tax 
liability to the United States and thus has a legally enforceable claim 
against the United States for refund of any income tax withheld upon 
his income and erroneously paid over to the United States, provided, 
of course, the tax has not been adjusted by the agency or credited 
against the citizen's liability to Guam. 

The taxes imposed. by the Federal Insurance Contributions Act are 
applicable to all "wages" for "employment, " as those terms are define 
in the Act. Section 1426(b) of the Act includes in the definition of 
"employment" any service, of whatever nature (with certain excep- 
tions not here material), performed after 1950 outside the United 
States by a citizen of the United States as an employee for an Ameri- 
can employer. Citizens of Guam not otherwise citizens of the United 
States are not considered to be citizens of the United States for pur- 
poses of section 1426(b), and the taxes imposed by such Act are not 
applicable to the remuneration paid to them for services performed 
in Guam. 

RxovL~Tioxs 120, Sxcrzoz 406. 207: )Vages. 

Regulations 120 amended to provide rules for withholding during 
1954 and 1955 on payments which are subject to section 105 (d) of the 

Internal Revenue Code of 1954 relating to wage continuation pla» 
See T. D. 6128, page 123. 
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REGULATIGNs 120, SEOTIoN 406. 207: Wnges. 

Amounts paid to member of the "uniformed services" under the 
provisions of the Career Conrpensntion Act of 1949, 68 Stat. 802. 
See Rev. Rul. 55 — 88, page 241. 

REGULATIGNs 120r SEcTICN 406. 207: Wages. 

Reimbursement or advances for traveling and other expenses. See 
Rev. Rul. 55-196, page 492. 

REGULATIONS 120, SECTION 406. 207: Wages. 

Reimbursement for travelirrg and other expenses. See Rev. Rul. 
55-197, page 498. 

REGULATIGNs 120, SEcTIGN 406. 207: Wages. 

Cash value of awards earned by employee salesmen. See Rev. Rul. 
55 282r page 115. 

SECTION 1622. — INCOME TAX COLLECTED AT SOURCE 
REGULATIGNs 120, SEcTIQN 406. 800: Statutory 

provisions; determination of tax. 

%'ages paid under the Fair Lnbor Standards Act. See Rev. Rul. 
55 — 208, page 114. 

SECTION 1627. — OTHER LAWS APPLICABLE 

REGULATIGNs 120, SEGTIQN 406. 605: Place and 
time for filing returns. 

(Also Section 406. 606. ) 
Date for filing return and making deposit of tax when due date 

therefor falls on Saturdav, Sunday, or legal holiday. See Rev, Rul. 
55-88, page 528. 

SUBCHAPTER E. — GENERAL PROVISIONS 

SECTION 1688. — RECEIPTS FOR EMPLOYEES 

REGULATIGNs 120, SEcTIGN 406. 501: Receipts for Rev. Rul. 55-145 
employees 

An employer who is required under the provisions of section 10gg 
of the Internal Revenue Code of 1999 to furnish a Ii"orm W-2, With- 
holding Tax Statement, to an employee shall, in addition to preparing 
364050' — 55 — 33 
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the statement, make a reasonable effort to deliver such statement to 
the employee at the time required bv section 1633 of the Code or the 
regulations prescribed thereunder. The mailing of the statement to 
an absent employee's last known address will be considered a suifi- 
cient compliance with the law and regulations. 

An einployer required to furnish a Form W — 2, Withholding Tax 
Sl atement, to an employee, who willfully fails to furnish such state- 
ment at the time prescribed therefor by the law and regulations, 
is subject to the penalty provided by section 1634 of the Code. 

'Advice has been requested whether an employer who prepares I 
Form AV-2, 'withholding Tax Statement, for an employee withir 
the time required by section 16oo8 of the Internal Revenue Code o] 
1989 and holds the statement available to an absent employee, with. 
out making an effort to deliver it to the employee, has fulfilled th& 

requirements of section 1688 of the Code. 
Section 1683 (a) of the Code provides, in part, that: 

Every person required to deduct and withhold from an employee a tax under 
section 1400 or 1622, " "' ' shall furnish to each such employee in respect oi 
the remuneration paid by such person to such employee during the calendar year, 
on or before January 31 of the succeeding year, or, if his employment is termi- 
nated before the close of such calendar year, on the day on which the last pay. 
inent of remuneration is made, a written statement showing the following: (1) 
the name of such person, (2) the name of the emplovee * ~ *, (3) the total 
amount of wages as defined in section 1621(a), (4) the total amount deducted 
and withheld as tax under section 1622, (5) the total amount of wages as defined 
in section 1426(a), and (6) the total amount deducted and withheld as tax under 
section 1400. ~ ~ * [Italics supplied. ] 

Paragraph (c), section 406. 501, Regulations 120, provides, in gen- 
eral, that for good cause sho~n upon application by the employer 
the District Director of Internal Revenue may grant an extension 
of time within which to furnish the Forin 3V — 2, )Vithholding Tax 
Statement to employees. gipon termination of employment during 
a calendar year, an extension of time, not exceeding 80 days, is 
granted an employer to furnish the statement. In the case of inter- 
niittent or interrupted employnient ~here there is reasonable ex- 
pectation on the part of bo(h einployer and employee of further 
eiuploynient, there is no requirement that a written statement be 
inimediately furnished the eniployee; but when such expectation 
ceases to exist, the statenient niust be furnished within 30 days from 
that, time. 

Paragraph (d), section 406. 501, Regulations 120, provides, in part, 
that the tax returii copy and the employee's copy of each withholding 
statement on Form 3V-2 for the calendar year, which the employer 
is required to furnish to the employee and wliich after reasonable 
cgort he is unable to deliver to the employee, shall be transmitted 
to the District Director with the return on Forin 941 filed by the em- 

ployer for the first calendar quarter of the next succeeding calendar 
year or with the employer's final return if filed at an earlier date. 

Section 1634 of the Code provides in part: 
(b) ~ * ~ any person required under the provisions of section 1633 to 

furnish a statement who ~illfully furnishes a false or fraudulent statcmcat 
or who willfully fails to furnish a statement in the manner, at the time, a« 
showing the information required under section 1633, or regulations prescribed 
thereunder shall for each failure be subject to a civil penalty of $50. 

The questions which have been presented and the answei's 

thereto are as follows: 
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Question 1. An employee is absent from work on account of 
a strike for several weeks before the close of the calendar year. 
No agreement has been made as to the termination of the em- 
ployee's services and it is expected that he will return to work 
when the strike is settled. Is the employer required to furnish 
the employee a Form W-2, Withholding Tax Statement, before 
January 31, of the succeeding year & 

Answer: In the case of interrupted employment by reason 
of a strike or otherwise, where there is a reasonable expectation 
on the part of both the employer and the employee of further 
employment in the calendar year, there is no requirement that 
a withholding statement on Form W — 2 be immediately furnished 
the employee. When such expectation ceases to exist, the state- 
ment must be furnished within 30 days from that time. How- 
ever, if the individual's services have not been terminated before 
the close of the calendar year, the withholding statement on Form 
W-2 must be furnished to him on or before January 81 of the 
succeeding year, unless an extension of time is granted by the 
District Director, regardless of whether he is present at or absent 
from work. 

Question 2. An employee, whose services have not been termi- 
nated, is absent from work for an extended period from the close 
of. a calendar year to after January 81 of the succeeding year. 
Does the employer satisfy the requirements of section 1633 of the 
Code by preparing a Form W — 2, Withholding Tax Statement, on 
or before January 81 of the year succeeding the year during which 
remuneration was paid for employment and holding such state- 
ment available to the employee at the place of employment ~ 

Answer: The employer, in addition to preparing the statement 
on or before January 31 of the succeeding year, should make a rea- 
sonable e8ort to deliver such statement to the employee on or be- 
fore that date or within any extension of time granted by the 
District Director. The mailing of the Form W-2, Withholding 
Tax Statement, to the employee's last known address will be con- 
sidered a sufhcient compliance with the law and regulations. 

Question 8. An employee without obtaining permission from 
his employer is absent from work for several weeks during a calen- 
dar year. The employer does not expect to reinstate the employee 
in the event he returns to work. Does the employer satisfy the 
requirements of section 1633 of the Code by preparing a Form 
W-2, Withholding Tax Statement, and holding the statement at 
his place of business until it is called for by the emplovee ~ 

Answer: The employer should mail the Form W — 2, Withhold- 
ing Tax Statement, to the employee at the time of mailing his final 
check for past services rendered. If no remuneration is due the 
employee, the statement should be mailed to the employee within 
80 days from the date when the expectation of further employment 
ceases to exist or within an extension of time granted by the Dis- 
trict Director. The mere preparation of the Form W — 2 by the 
employer and holding it at his place of business until the employee 
calls for it are not su5cient compliance with the law and 
regulations. 
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An employer required to furnish a Form 47-2, Withholding Tax 
Statement, to an employee, who willfully fails to furnish such state- 
ment to the employee at the time prescribed therefor by the law and 
regulations, is subject to the penalty provided by section 1684 of the 
Code. 

CHAPTER 10. — ADMISSIONS AND DUES 

SUBCHAPTER A. — ADMISSIONS 

SECTION 1700. — TAX 

REGVLATIONS 48) SECTION 101. 2: Meaning of 
"admission. " Rev. Rul. 55-50 

A. company sells booklets containing coupons which are honored for 
admissions to certain places of entertainment. Such booklets also 
contain coupons which may be exchanged for the use of recreational 
facilities, such as golf courses and bowling alleys. The monetary 
value of the coupons contained in a booklet is greatly in excess of the 
nominal amount for which the booklet is sold. Such booklets are 
published by the company as a general advertising and promotional 
service for the persons participating in the plan, and the company 
retains the total amount received from tlieir sale as remuneration for 
its advertising and promotional service. Held, since the person grant- 
ing the admission does not receive any part of the amount paid for 
the booklets containing the coupons, no part of such amount represents 
an amount paid for admission within the meaning of section 1700 of 
the Internal Revenue Code of 1980, and, accordingly, is not subject to 
the tax imposed by that section. 

SECTIOV 1701. — ZXEMPTIOXS FROM TAX 

REGULATICNs 48 SEcTIQN 101. 15: Exemptions 
f I'Gill tax. 

Rev. Rul. 55-70 

The determination of whether membership fees paid to a charita- 
ble organization constitute contributions toward the support of the 
organization within the meaning of section 1701(a) (1) (A) (iii) of 
the Internal Revenue Code of 1030 depends upon the character, 
objectives, and activities of the organization and the rights and 
privileges aftorded the members. Goods donated to a charitable 
organization constitute contributions toward the support of tbe 
organization within the meaning of section 1701(a) (1) (A) (iii) « 
the Code. 

Advice has been requested whether membership fees paid to a 

charitable organization, and goods donated to the organization, con- 

stitute contributions toward tile support of the organization with» 
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the meaning of section 1701(a) (1) (A) (iii) of the Internal Revenue 
Code of 1989. 

Section 1701(a) (1) (A) (iii) of the Code provides for exemption 
from tax on adinissions with respect to any admissions all the pro- 
ceeds of which inure to a corporation or any community chest, fund, 
or foundation organized and operated exclusively for charitable pur- 
poses, exempt under section 101(6) of the Code, if such corporation 
or organization is primarily supported by contributions froin the 
gener~al public. 

The use of the term "organization" in the statute implies a group 
pr body with a more or less definite structure, operatino' under soine 
form of rules and regulations, and having members. Membership in 
such an organization normally carries with it certain rights and priv- 
ileges, such as the right to vote, hold office, etc. A determination as 
to how an amount may be characterized when paid to an organization 
for membership therein, that is, v hether as dues or as a contribution, 
depends upon the facts involved. The basic factors to be considered 
are the character and objectives of the organization, the activities 
conducted by it, and the nature of the rights and privileges conferred 
on the members. 

)Vhere membership in an organization of the type contemplated by 
section 1701(a) (1) (A) (iii) of the Code is merely nominal and carries 
no rights or privileges, the fee paid for such inembership is held to 
be a contribution toward the support, of the organization. 'Where 
membership in such an organization carries with it some rights and 
privileges, a determination whether the fees paid by members are for 
services, p~rivileges, or facilities to be enjoyed by them, or whether such 
fees are in reality contributions, must be based, as indicated above, 
upon a consideration of all the facts. 

If. the rights and privileges of membership are incidental to making 
the organization function according to its charitable purposes, and 
the benefit to be derived by a member is the personal satisfaction of 
being of service to others and furthering the charitable cause in which 
the members share an interest in common, then the membership fee is 
considered a contribution toward the support of the organization. 

As an illustration of the foregoing, a children's convalescent home 
provides free nursing care and rest-home facilities for children re- 
cuperating from serious illnesses. Memberships from the general 
public are solicited and, based upon the amounts paid, are called 
contributing, associate, donor, or patron memberships. All members 
have the right to attend the annual meeting and vote for officers of 
the organization. The officers select a board of directors in whose 
hands are lodged the actual control and responsibility for running 
the home. Members are requested, but are not required, to put in a 
iiumber of hours of service at the home serving as nurses aides, feeding 
children, reading to them, etc. All members are expected to help in 
the fund-raising activities of the organization and in securing mem- 
bers. Twice a year the organization holds a social function to which 
the members and their guests are invited. These social functions 
have a threefold purpose; first, they serve as an expression of grati- 
tude to the members from the organization; secondly, they serve to 
~t«act new members; ancl tliirdly, they tend to weld the members in 
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a more tightly-knit group for better service and heightened morale, 
For a period of 1 month each year the organization conducts a rum 

mage sale of clothing, books, odds and ends, etc. The articles sold are 
donated by members, friends, or others interested in the charitable 
purposes and activities of the organization. The members run thy 
store during the time the sale is being conducted, caring for the stock 
and handling all transactions. All the proceeds after expenses are 
turned over to the organization. 

In another situation an organization may have the same general 
urposes and activities as the one just described, the only difference 
eing that the rights to vote and hold ofhce are restricted to the donor 

and patron menlbers (those paying the highest amounts of membership 
fees). 

Upon consideration of the facts as recited above, it is held that the 
amounts paid as membership fees to either of the foregoing described 
organizations constitute contributions to the support of the organiza- 
tions within the meaning of section 1701(a) (1) (A) (iii) of the Code. 
It is further held that goods donated to the organizations are co»tri- 
butions toward their support for purposes of that section. The 
amount of the contributions will be measured by the fair market values 
of the donated goods. In the case of the rummage sale, the selling 
price of an article may, for such purpose, be accepted as representing~ 
its fair market value. 

On the other hand, membership fees are considered to be paid as 
dues, rather than as membership fees, where the organization is one 
which holds itself out as furnishing certain facilities and services to its 
members for their own benefit, and membership in the organization is 
acquired in order to secure the right to enjoy the facilities and services 
olfered. In such event, the amount paid is held not to be a contribution 
for purposes of section 1701(a) (1) (A) (iii) of the Code. 

Accordingly, those membership fees which are considered to be co»- 
tributions, as mell as the fair market value of donated goods, may be 
considered as contributions in determining whether a charitable or- 
ganization, which otherwise qualifies for exemption from the tax on 

admissions, is primarily supported by contributions from the general 
public ~ ithin the meaning of section 1701 (a) (1) (A) (iii) of the Code. 

REovEATIoNs 43 SEGTIQN 101. 1o: Exemptions Rev. Rul. 5o-161 
from tax. 

An entire opera, as we11 as arias from opelas, when presented by a 

civic or community membership association comes within the mea»i»g 
of the term "concerts" as used in section 1701(c) of the Internal Reve- 

nue Code of 1030. Accordingly, the exemption from tax on admi&- 

sions to concerts provided by that section applies to anlounts paid for 
admission to such presentations, provided no part of the net ear»i»gs 
therefrom inures to the benefit of any member of the associatio» 
However the exemption. provided by that section does not exte»d « 
plays or shows presented by such an association. See also Rev. R» ~ l. 

24o, C. ll. 1053-2, M7. 
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SUBCHAPTER B. — DUES 

SECTION 1710. — TAX 

REGIILATIONS 48, SEcTIoN 101. 22: Meaning of 
dues or membership fees. 

Charges made by a social, athletic, or sporting club or organiza- 
tion to its members for use of any social, athletic, or sporting 
privilege or facility for a period of more than six davs, come witliin 
the meaning of the term "dues" as defined by section 1712 of the 
Internal Revenue Code of 1939, and such charges are subject to the 
tas on dues imposed by section 1710(a) (1) of such Code. 

Advice has been requested with respect to the application of the tax 
on dues imposed by section 1710 of the Internal Revenue Code of 1939 
to charges made by a social, atliletic, or sporting club or organization 
to its Inembers for the use of any social, athletic, or sporting privilege 
or facility for a period of more than 6 days. 

In the instant case a beach club operated for social purposes owns 
a strip of ocean beach and provides and maintains certain bathing 
facilities for the exclusive use of its members and guests. Among the 
facilities provided are lockers and batlihouses which a member may 
rent on a seasonal or on a daily basis as an accommodation for his 
guests. However, the rental of such facilities is optional. Members 
may come to the club in bathing suits and swim in the ocean or use 
the swiinming pool without renting lockers or bathhouses. 

Section 1710(a) (1) of the Code imposes a tax equivalent to 20 per- 
cent of any amount paid as dues or membership fees to any social, 
athletic, or sporting club or organization, if the dues or fees of an 
active resident annual member are in excess of $10 per year. Section 
1712(a) defines the term "dues" to include any charge for social 
privileges or facilities, or for golf, tennis, polo, swimming, or other 
athletic or sporting privileges or facilities for any period of more than 
6 days. 

Revenue Ruling 177, C. 13, 1958 — 2, Ml, which relates to the applica- 
tion of the tax oii dues to paynients by members of a beach chib for 
the use of cabins or cabanas, holds that since niembers of the club ob- 
tain bathing and s~imming privileges only by pavment, of charges 
for cabins or cabanas, such payments constitute charges for bathing 
and swimming privileges within the meaning of section 1712(a) of 
the Code and are subject to the tax on dues. I'hat ruling is predicated 
upon facts in a particular case where members of the club, in order to 
obtain bathing and swimming privileges, are required to pay charges 
for the use of cabins or cabanas for the summer season. However, 
the ruling does not limit the application of the tax on dues to pay- 
ments for the use of such privileges or facilities in situations where 
members are required to avail themseh es of the l&rivileges or facilities 
ajforded. That a meinber may have the option to decide whether he 
will avail himself of any or all of the activities, facilities or privileges 
is Iiot the controlling factor with respect to the application of the tax. 
The test is whether the charge confers the right to participate in or 
use the activities, facilities, or privileges involv~ed for a period of inore 
than 6 days. 
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It is held that any cliarge maBe by a social, athletic, or sporting club 
or organization to any of its members for the use of any social, athletic, 
or sporting privilege or facility, f' or a period of more than six days, 
irrespectiv~e of whether the menibers have the option to decide whether 
they will avail themselves of such privilege or facility, comes within 
the meaning of the term "dues" as defined by section 1712(a) of the 
Code. Accordingly, since the charges for lockers and bathhouses are 
charges for the use of athletic or sporting privileges or facilities, such 
charges are subject to the tax on dues imposed by section 1710(a) (1) 
of the Code. 

Inasmuch as those clubs, whose operations come within the ambit 
of Revenue Ruling 177, supra, have relied upon it as a basis for not 
subjecting the optional payments here involved to the tax imposed by 
section 1710 (a) (1) of the 1939 Code, it is further held that, under the 
authority of section 3791(b) of the Internal Revenue Code of 1939 
and section 7805(b) of the Internal Revenue Code of 1954, the posi- 
tion stated in this Revenue Ruling will not be applied retroactively, 
except, that any tax which has beeZ paid ~ ill not be refunded. 

REGULATIONs 43) SECTION 101. 22: Meaning of 
dues or membership fees. 

Life memberships granted by a club to widows of members. See 
Rev. Rul. 5o — 199, page 511. 

REGLLATIONS 43l SECTION 101. 29: Life mem- 
bership. 

Rev. Rul. 55-198 

Application of the tax on life nlemberships imposed by section 
1710(a) (3) of the Internal Revenue Code of 1939 to certain classes 
of honorary memberships. 

Advice has been requested concerning the liability of a club for the 
collection of tax on life memberships imposed by section 1710 (a) (3) of 
the Internal Revenue Code of 1939 with respect to certain classes of 
honorary memberships. 

In the instant case a club which qualifies as a social, athletic, or 
sporting club within the meaning of section 1710(a) of the Code has, 
in addition to active resident annual memberships, the following 
classes of non-dues-paying honorary memberships which entitle per- 
sons granted such memberships the use of the facilities of the club: 

(a) Political and judicial memberships, — Public officers, such as judges of 
various courts and local, county and State ofiicials, are granted honorary meta 
berships for a period covering their tenure in public ofiice. Such an honorary 
membership automatically terminates upon the expiration of the term of public 
oifice of each holder. 

(b) ftfinisterial membersltips. — Various local ministers are from time to tiale 
granted honorary memberships, which they retain as long as they continue lu 

their ministerial positions in local churches. 
(c) Special menlberships. — Outstanding athletic or public figures are f«in 

time to tilne granted honorary memberships. These memberships are for the 

most part automatically renewed annually, The board of governors of the club 

selects those few whose memberships are to be terminated. 
(d) Honorary membership after it0 years of club membership. — This class 

includes all members who have been active resident annual members of the clu" 

for a period of 40 years or more. 
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(e) Honorary membership gra»ted the &oido&o of o n&o»&l&cr. — Upon the death 
of a member an honorary membership is granted to his ividow, wl&ich entitles 
her and her children to the facilities of the club for the duration of her widow- 
hood. 

All honorary memberships described above are granted by the club 
for periods of indefinite duration, with the exception of those granted 
to public cflicers wlio are elected or appointed to oflice for a specific 
period of time. 

Section 1710(a) (8) of the Code provides in part that in the case of 
life memberships there shall be levied a tax equivalent to the tax upon 
the amount paid by active resident annual members for dues or 
membership fees other than assessments. Section 101. 29 of Regula- 
tions 43 provides in part that if a person is a life member, whether 
he is a resident or nonresident, he must pay a tax equivalent to the tax 
on dues or menibership fees paid by active resident annual members 
of the club. 

In order to come within the meaning of "life membership" it is not 
necessary that honorary memberships be terined such by the club, nor 
must there be a specific provision that the membersliips are to continue 
for life. For the purpose of the tax an honorary member of a club 
ivho is entitled to the use of the facilities of the club for a period of 
indefinite duration is considered to be a life niember. The right to 
vote and hold oflice is not a prerequisite for taxable life membership. 

On the other hand, lionorary meinberships which are granted for a 
definite period of time and are in fact terminated at the expiration of 
that period, and not renewed, are not considered life memberships and. 
are not subject to tax provided no clues or niembersliip fees are paid. 
The fact that the club may retain the right to terminate honorary 
membersliips at any tiine v ould not, of itself, constitute tliem member- 
ships for a definite period of time. 

Accordingly, it is held that all honorary members of the club are 
"life members" for purposes of the tax, with the exception of those 
public oflicers who are elected for periods of definite duration, and 
whose honorary menibership is automatically terminated at, the end of 
their tenure of public oflice. 

This ruling is equally applicable under the provisions of section 
4241(a) (8) of the Internal Revenue Code of 1954. 

Earlier rulings of the Internal Revenue Service relating to widow 
and ministerial memberships have not been consistent with the posi- 
tion set forth herein; therefore, under the authority contained in. sec- 
tion 7805 (b) of the 1954 Code, this Revenue Ruling will not be applied 
to such memberships prior to May 1, 1955, but, will be effective as of 
that date. 

REGCLATICNs 48& SEGTIQN 101. 29: Life mem- Rev, Rul. 55 — 199 
bership. 

, (Also Section 101. 22, ) 
Basis for computing the tax imposed by section 1710(a) (9) of the 

Internal Revenue Code of IM9 on life memberships granted by a 
club to widows of members when such memberships do not carry 
with them the full club privileges aftorded male members. 

Advice has been requested as to the basis for computing the tax on 
"4 lneinberships granted to widows of nien&bors by a cl. ib whicli 
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qualifies as a social, athletic, or sporting club within the meaning of 
section 1710 of the Internal Revenue Code of 1989. Such life mem- 
bers are entitled to the rights of dues paying female members who do 
not enjoy the full club privileges a8orded male members. The dues 
or membership fees paid for female membership is less than those paid 
for male membership. 

Section 1710 (a) (8) of the Code imposes on life memberships a tax 
equivalent to the tax upon the amount paid by active resident annual 
members for dues and membership fees other than assessments, 

Section 101. 22 of Regulations 43 defines an active resident annual 
member as one who is not a life member but who enjoys full club 

rivileges as distinguished from the privileges enjoved by a person 
olding a nonresident membership, an associate meinbership or other 

partial or restricted niembership. 
It is held that since the male members of the club are the ones who 

enjoy the full club privileges such members are considered the active 
resident annual members of the club within the meaning of the law 
and regulations. Accordingly, the life memberships granted by the 
club to widows of members are taxable to the extent of the tax on the 
dues or fees paid by the male members of the club even though such 
life memberships carry with them only the limited privileges granted 
female members of the club. 

CHAPTER 11. — DOCUMENTS, OTHER INSTRUMENTS, AND 
PLAYING CARDS [INCLUDING STAMP TAXES] 

SUBCHAPTER A. — RATE AND PATAIENT OF TAX 

SKCTIOV 1801. — CORPORATE SECURITIES 

REGULATEoxs 71, Szcrzoz 118. 54: Renewals. Rev. Rul. 55-97 

A corporation executed its bond secured by a niortgage on real 
property, and subsequently conveyed the mortgaged property to its 
straw man who on the same day entered into an agreement with the 
mortgagee to extend the maturity date of the bond. Immediately 
thereafter the straw man reconveyed tlie mortgaged property to the 
corporate mortgagor. FIeld, the undertal-ing i'enewed is a corporate 
obligation subject to the documentary stanip tax iniposed by section 
1801 of the Internal Revenue Code of 1939, inasmuch as the corpora- 
tion coiitinues to be required to pay the debt as a condition to its 
continued ownership and use of the property, and if the debt is uot 

paid in accordance with the terms of the inst~rument, it must satisfy 
the obligation to the extent of its property securing the debt. The 
general charge on the corporation is clianged in substance by the stra& 
man renewal to a charge on. specific cor~porate property. Ho«ver) 
the corporate character of the obligation is not changed for tlie rease» 
that the corporation niust either pay its debt or surrender its pl'oper"y 
securing such payment. This fact renders the obligation an undei'- 

taking to pay out of a specified fund or source and s~uch undert"king 
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is suKcient to warrant imposition of the tax. Accordingly, the ex- 
tension of the bond constitutes a renewal thereof within tlie meaning 
of section 1801 of the Code. 

REGUI. ATIONs 71, SEcTION 118. 54: Renewals. Rev. Rul. 55-185 

A corporate owner of real estate executes a mortgage bond and sub- 
sequently sells tlie mortgaged property to an individual. The indi- 
vidual owner later enters into an extension and modifiication agree- 
ment with the mortgagee, irherein the owner agrees to pay the in- 
debtedness and to comply with the terms of the corporate bond and 
mortgage. The form of agreement contains a clause v;hich provides 
that, in consideration of the assumption by the individual of the pay- 
ment of the corporate bond renewed, the mortgagee agrees that it 
will not institute any action, suit, claim or demand, in law or in equity, 
against the original corporate obligor, on account of the original corpo- 
rate obligor's personal liability to repay the indebtedness evidenced by 
the bond. B'end, such agreenient does not of itself unequivocally or un- 
qualifiedly release the corporation from its liability under the bond 
so as to exempt the renewal from the stamp tax as imposed by section 
1801 of the Internal Revenue Code of 1989. However, if, under the 
law of any State in v. hich the form of extension a& reement is used, 
or pursuant to the decisions of the courts in such States, the clause 
in question eQ'ects a release or discharge of the corporate obligor 
from all liability on the bond, the renewal would not be subject to 
the stamp tax. See 6. C. M. 2~, 907, C. B. 1MO — 9, M5, with respect 
to conveyances in New York and New Jersey between a corporation 
and its nominee, straw nian, or other type of agent. 

SECTION 1802. — CAPITAL STOCI& (AND SIMILAR 

INTERESTS�) 

BEGELATIQNB 71, SEGTIQN 118. 83: Sales and Rev. Rul. 55 — o59 
transfers subject to tax. 

Transfers of the stock of a domestic corporation are subject to 
the documentary stamp tax imposed by section 1802(b) of the In- 
ternal Revenue Code of 1939 when recorded on duplicate stock 
records maintained by the corporation at its head odice in this 
country, even though the transaction between transferor and trans- 
feree is effected outside the I, nited States and is recorded in stock 
transfer books maintained outside the United States. 

Advice has been requested with respect to the applicability of the 
transfer tax imposed by section 1809(b) of. the Interiial Revenue 
Code of 1989 to transactions in stock of a domestic corporation» hich 
take place outside the United States between nonresidents of the 
United States, are recorded on transfer books maintained outside the 
United States, and are subsequciitly recorded on duplicate stock records 
maintained by the corporation at its head OSce in this country, 

The stock in question is listed on stock exchang s in several foreign 
cities, and independent stock transfer agents and registrars are estab- 
lished by the corporation of those cities. All transFers made by such 
agelits are reported to the corporatioii's head otnce in this country 
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wliich keeps duplicate stock records and quarterly compiles a com- 
plete stockholders' list. 

Section 1802(a) of the Code imposes a tax upon each original issue 
of shares or certificates of stock, or of profits, or of interest in property 
or accumulations by any corporation. 

Section 1802 (b) of the Code imposes a tax on all sales, or agreeinents 
to sell, or memoranda of sales or deliveries of, or transfers of legal 
title to any of the shares or certificates mentioned or described in 
section 1802(a) of the Code. 

Section 118. 88(k) of Regulations 71 provides that the transfer of 
stock on the books of a domestic corporation, regardless of where the 
sale is made or the stock certificate delivered, is subject to tax. 

Accordingly, it is held that transfers of the stock of a domestic 
corporatioii are subject to tile documentary stamp tax imposed by 
section 1802(b) of the Code when recorded on duplicate stock records 
maintained by the corporation at its head ofiice in this country, even 
though the transaction between transferor and transferee is eAected 
outside the United States and is recorded in stock transfer books main- 
tained outside the United States. 

REGIILATIOÃs 71) SKGTION 118. 85: Specific ex- 
eniptions provlided in Section 1802 (b). 

Rev. Rul. 55-51 

A transfer tax is not incurred, except the tax on the sale, where 
an odd-lot dealer acting as a principal transfers stock from his name 
to himself as custodian under a written custodian a reement with 
the owner of the shares, provided the requisite exemption certiacate 
is furnished. 

Advice has been requested with respect to the application of the 
documentary stamp tax iniposed by section 1802(b) of the Internal 
Revenue Code of 1089 I~ hen stock is transferred from the name of aii 
odd-lot dealer, acting as principal, to himself as custodian under a 
written custodian agreement with the owner of the stock. 

In the instant case, a nionthly investment plan for buying listed 
stocks on a pay-as-you-go basis is operated by odd-lot firms in coopera- 
tion with representative commission brokerage firms of the New York 
Stock Exchange for the purpose of providing~small investors a method 
of buying stock at minimum cost in accordance with their current 
available funds. An investor or participant in the plan deterniines 
his own program, within certain prescribed limits, and incurs only 
the customary conimission rates for all regular services afforded by t»e 
plan. The shares or fractional shares purchased for the investor 
become his exclusive property iinmediately and are at all times there- 
after subject to his unqualified disposition and control. An individual 
desiring to acquire stocks pursuant to the method ofi'ered by the plaii 
executes an instrument known as a "Purchase Order" which evidences 
his intention to invest a stated amount monthly or quarterly in a 
named stock listed on the Stock Exchange and sets forth the terms of 
the agreement including precise instructions by the participant relat- 
ing to pertinent matte~rs affecting the operation of the plan. T"e 
investor's reniittances are deposited in a specially authorized bank ac- 

count. The odd-lot dealer then sells to the Exchange member, for the 
account of the customer, such shares, or fractioiis thereof, of the 
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designated stock as the remittance permits, after deducting regular 
commissions. The shares and fractions are credited to the account of 
the customer and held by the odd-lot dealer as custodian for the 
investor. The remittances by the investor and the stock acquisitions 
for his account continue to be made and to accumulate in accordance 
with the terms of the Purchase Order, the stock being delivered pur- 
suant to the investor's directions. 

Section 1802(b) of the Code imposes a stamp tax on all sales or 
transfers of legal title to any shares or certificates of stocl-, with cer- 
tain exceptions, which include the provision that the tax shall Dot be 
imposed upon deliveries or transfers of shares or certificates from the 
owner to a custodian if under a ivritten agreement between the parties 
the shares or certificates are to be held or disposed of by such custodian 
for, and subject at all times to the instructions of, the owner; or from 
such custodian to such owner. 

Section 118. 85(f) of Regulations 71 provides that such an exemp- 
tion shall not be granted in any case unless the delivery or transfer 
of stock to or by a custodian is accompanied by an exemption cer- 
tificate, as provided for in section 118. 85 (i) of those regulations. 

The sale of the stock by the odd-lot dealer to the investor through 
the latter's member broker is taxable under section 1802(b) of the 
Code. The shares thus purchased could be delivered to the customer 
without incurring a transfer tax; Such shares could then be trans- 
ferred by the owner to his custodian without incurring a transfer tax, 
providing the requisite exemption certificate is a[fixed. Since the 
direct or short-cut transfer of. the shares from the odd-lot dealer in 
his capacity as seller to himself in his capacity as custodian does not 
involve the short-cutting of a taxable transfer, no tax will be due on 
such direct transfer if the necessary exemption certificate is furnished. 

Accordingly, a transfer tax is not incurred, except the tax on the 
sale, where an odd-lot dealer acting as a principal transfers stock 
from his name to himself as custodian under a written custodian agree- 
ment with the owner of the shares, provided the requisite exemption 
certificate is furnished. 

SECTION 1807. — PLAYING CARDS 

REGULATIQNs 66, APTIGI. E 19: Imported 
playing cards. 

T. D. 6123 

TITLE 26 — INTERNAL REVENUE, — CHAPTER I, SUBCHAPTER C, PART 305. — TAX 
ON PLAYING CARDS 

Regulations 66 amended to conform to section 821 of the Tariff 
Act of 1980, as amended by section 18 of the Customs SimpliQcation 
Act of 1958, relating to administrative exemptions. 

TREASURY DEPART&IKNT, 
OFFICE OF COMMISSIONER OI' IN'IERNAL REVENUE~ 

[Vashington 85, D. C. 
&o 0@cers and Employees of the Internal Revenue Service and Others 

Concerned; 
Section Ml of the Tariff Act of 1930, as amended by section 18 of 

t"e Customs Simplification Act of 190~6 (67 Stat. 515; 19 U. S. C. 
1321), authorizes the Secretary, under such regulations as he shall 
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prescribe, to admit, free of customs duty and internal revenue tax, 
certain imported articles not exceeding $10 in value. The Customs 
Regulations (19 CFR 8. 8 and 9. 6) prescribe the circumstances under 
which such articles may be imported free of customs duty and internal 
revenue tax. In order to conform Regulations 66 (26 CFR Pt. 805), 
as made applicable to the Internal Revenue Code of 1989 by Treasury 
Decision 4885 [C. B. 1989-1 (Part I), 896], approved February 11, 
1989 (26 CFR, Cum. Supp. , note, p. 5876), to section 821 of the Tariif 
Act of 1980, as amended by section 18 of the Customs Simphfication 
Act of 1958, the first sentence of article 19 (a) of such regulations, 
as amended by Treasury Decision 5080 [C. B. 1941-2, 812], approved 
October 8, 1941 (26 CFR, 805. 19(a) ), is further amended to read as 
follows: 
Except as set forth in the Customs Regulations (19 CFR 8. 3 and 9. 6), relating 
to certain importations on and after September 7, 1953, of articles not exceed- 
ing $10 in value, playing cards imported from foreign countries on and after 
October 1, 1941, must be tax-paid at the rate of 13 cents per pack of not more 
than 54 cards. 

Bec, . use this Treasury Decision merely makes reference to the ap- 
plicable sections of the Customs Regulations which permit the impor- 
tation of certain playing cards free of duty and internal-revenue 
tax, it is found that it is unnecessary to issue this Treasury Decision 
with notice and public procedure thereon under section 4(a) of the 
Administrative Procedure Act, approved tune 11, 1946, or subject to 
the etfective date limitation of said section 4(c) of said. Act. 

(This Treasury Decision is issued under the authority contained 
in sec. 821 of the Tariff Act of 1930, as amended (67 Stat. 515; 19 
U. S. C. 1821), sections 1886 and 8791 of the Internal Revenue Code 
of 1989 (58 Stat. 204, 467; 26 U. S. C. 1886, 8791) . ) 

O. GoanoX DELK) 
Acting Commissioner of Internal Revenue. 

Approved February 1, 1955. 
M, B. FGLsom, 

Acting Secretary of the Treasur J. 
(1 iled vrith the Division of the Federal Register I'ebruary 4, 1955, 8: 47 A. M. ) 

CHAPTER 15. — TOBACCO, SNUFF, CIGARS, AND 
CIGARETTES 

SUBCHAPTER A. — RATE AND PAY. 'iIEWT OF TAX 

SECTION 2000 (c) . — RATE OF TAX: CIGARS AXD 
CIGARETTES 

REGULATIoxs 8, ARTIcLE 72: Rates of tax on 
cigars and cigarettes — Date effective- 
)Vhen tax accrues. 

Rev. Rul. 55-20 

The principal ruarl-et of a cigar is the locality in uhich the bulk of 
such cigars are sold. If the cigars are sold singly at retail in that 
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locality for more than one price, the tax to be paid shall be based 
upon the retail price at ivhich the majority of the ci ars are there 
so sold. Xvhere cigars are manufactured or imported to retail in 
full packag'es or bores only, or in lots of two or three cigars, for a 
certain price and the cigars are not sold in their principal marl'et 
in any other manner so that there is no ordinary retail price for a 
single cigar in such market, the price of a single cigar shall be the 
price of the package or lot divided by the number of cigars therein. 

Advice has been requested as to the proper ba, sis for deterinining the 
tax rate on cigars weighing more than 8 pounds per thousand. 

In the case here involved, a cigar nianuf acturer, producing only one 
type or grade of cigars, confined his sales in the first year of manufac- 
ture primarily to sales of individual cigars to friends and neighbors 
at al cents each. However, sales by the manufacturer in subsequent 
years were made in box lots of 50 cigars at 50m cents per box. The 
cioars in the box lots so purchased from the manufacturer were then 
sob singly to consumers at 2z and Bx cents per cigar. 

Section 2000(c) of the Internal Revenue Code of 1939 provides that 
in determining the retail price of cigars for tax purposes regard shall 
be had to the ordinary retail price of a single cigar in its principal 
market. This method of determining the proper tax rate is applied 
in the case of cigars weighino more than 8 pounds per thousand. 
The law does not attempt to fix the price at which the cigars shall 
retail. It imposes a tax on such cigars sold or removed for consump- 
tion or sale by the manufacturer or importer thereof, based upon the 
price at which the cigars are manufactured to retail, with the tenn 
"retail" involving the "ordinary retail price of a single cigar in its 
principal market. " 

Article 72 of Regulations 8, 26 C. F. R. Part 140, provides that 
where there is more~than one price for the saine cigar in its principal 
market, the tax to be paid will be determined according to the price 
at which the majority are sold therein. 

The price at which cigars are manufactured or imported to be sold 
at retail is a question of fact. The best evidence of that fact is the 
price at which the cigars are actually sold at retail in their principal 
market, that being the one the manufacturer or importer has chiefiy 
in view. The principal market of a cigar is regarded as tlie locality 
where the bulk of such cigars are sold. If the cigars are sold singly 
at retail in that locality for more than one price, the tax to be paid 
shall be based on the retail price at which the majority of the cigars 
are there so sold. Where cigars are manufactured or imported to 
retail only in full packages or boxes, or in lots of. two or three cigars 
for a certain price, and the cigars are never sold in their principal 
market in any other manner so that there is no established retail 
price for a single cigar in such market, the price of a single cigar is 
the price of the package or lot divided by the number of cigars con- 
tained therein. 

In the instant case, the rate of tax for the first year in which sales 
were made should be determined upon the basis of the price at which 
the manufacturer made single sales of the cigars (a cents). The 
basis for determining the proper tax rate for subsequent years should 
be the price at which the majority of the cigars were sold singlv to 
the consumers (either 2x cents or 3x cents) and not the rate at which 
tlley were sold iii box lots by the manufacturer, divided by 50. 
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CHAPTER 19. — RETAILERS' EXCISE TAXES 

SECTION 2400. — TAX ON JEWELRY, ETC. 

REGULaTIONs 51) SEGTIQN M0. 80: Scope of tax. Rev. Rul. 55-125 

An article of jewelry which is sold in an unassembled condition but 
complete as to all component parts to an ultimate consumer who 
merely cements or otherwise assembles the parts into an article of 
jewelry is subject to the tax imposed by section 2400 of the Internal 
Revenue Code of 1989. The sale of unassembled jewelry articles to 
a person for resale, as such, or for assembling into completed articles 
of jewelry for sale, is not a taxable sale at retail. The person who 
assembles such jewelry articles and sells the completed articles to the 
ultimate consumer is liable for the tax. AVhere jewelry articles are 
sold for resale purposes, the character of the sale must be established 
in accordance with the provisions of section M0. 28 of Regulations 51, 
relating to the filing of a "retailers' exemption certificate" or equiva- 
lent proof to substantiate the nontaxable sale for resale purposes. 

SI'CTION 2402. — TAX ON TOILET PREPARATIONS 

RKGELATIQNs 51) SEOTIGN M0. 50: Scope of 
tax. 

Rev. Rul. 55-8 

Sales of creams or lotions which are recommended solely for use 
in softening or lubricating the beard preparatory to shaving are not 
subject to the tax on toilet articles imposed by section 2402 of the 
Internal Revenue Code of 1939. 

Advice has been requested concerning the application of. the tax on 
toilet preparations imposed by section 2402 of the Internal Revenue 
Code of 1989 to the sale of creams or lotions intended for use in soften- 
ing or lubricating the beard preparatory to shaving including prep- 
arations similarly intended for use before using an electric razor. 

Section 2402 of the Code imposes a tax on the sale of articles or 
preparations intended to be used for toilet purpose. Section 820. 50 of 
Regulations 51 includes as taxable any article advertised or held out 
for toilet purposes regardless of the name by v, hich it may be known 
or distinguished. After shaving lotions are included among examples 
of toilet preparations subject to tax. 

It is held that creams or lotions intended for use in softening or 
lubricating the beard preparatory to shaving, including preparations 
similarly intended for use before using an electric razor, are not con- 

sidered toilet preparations within the meaning of section 2402 of the 
Code and sales thereof. are not subject to the tax. However, if the 
labels, leafiets, or other advertising relatino to such shaving prepara- 
tions include any recommendations for their use as an after shaving 
cream or lotion, skin conditioner or for other toilet purposes they are 
considered toilet preparations within the meaning of section 2402 of 
the Code and sales thereof are. subject to the tax iinposed by tl»t 
section. 
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CHAPTER 27. — OCCUPATIONAL TAXES 

SUBCHAPTER A. — SPECIAL PROVISIONS 
PART IX. — COIN-OPERATED AMUSEMENT AND GAMING DEVICES 

SECTION 8267. — TAX OVi COIN-OPERATED AMUSEMENT 
AND 6AMIN6 DEVICES 

REGULATIONS 50, SEGTION 823. 1: Meaning of 
terms. 

, Vhere gum or candy vending machines are operated by the in- 
sertion of a 1-cent coin and the only articles occasionally dispensed 
by the machines along with the gum or candy are toy charms of 
negligible value, such machines constitute bona fide vending ma- 
chines which are specifically excluded from the special tax imposed 
by section 320T of the Internal Revenue Code of 1MO. 

Advice has been requested concerning the application of the special 
tax on coin-operated aniusement and gaming devices, imposed by 
section 8267 of the Internal Revenue Code of 1MB, to the maintenance 
for use of the following describecl devices. 

The devices are coin-operated niachines, each having a glass bowl 
containing balls of chewing gum or candy with which are mixed toy 
charms of negligible value. Upon the insertion of a, 1-cent coin a 
machine dispenses a ball of guni, or canily, aiid occasionally toy 
charms. 

Under tlie provisions of section 8267 of tile Code, every person who 
maintains for use or permits the use of, on any place or premises 
occupied by him, a coin-operated amusement or gaming device is 
liable for a special tax of $10 a year with respect to each amusement, 
device and $250 a year with respect to each gaming device. That 
section defines an amusement device as any amusement or musie 
machine operated by means of the insertion of 0, coin. token, or similar 
object. 6arning devices are defined as so called "slot" machines which 
operate by means of insertion of a coin, token, or similar object and 
which, by application of the element of chance, may deliver, or entitle 
the person playing or operating the machine to receive cash, premiums, 
merchandise, or tokens. Bona fide vending Inachines in which are not 
incorporated gaming or amuseinent featuies are specifically excluded 
from the tax. 

With respect to vending machines which have incorporated gaming 
features, section 8267 of the Code provides that such a machine opei- 
ated by means of the insertion of a 1-cent coin, which, when it dis- 
penses a prize, never dispenses a prize of a retail value of, or entitles 
a person to receive a prize of a retail value of, more than 5 cents, and 
if the only prize dispensed is merchandise and not cash or tokens, 
shall be classified as a coin-operated amusement device. 

It is held that where gum or candy vending machines are operated 
by the insertion of a 1-cent coin and the only articles occasionally 
dispensed by the machines along with the gum or candy are toy charms 
of negligible value, such Inachines constitute bona fi&le vending ma- 
chines which are specifically excluded from the special tax imposed. 
by section 3267 of the Code. Individual charnis which cost less than 

304030' — 30 34 
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1 cent to the person who maintains the machines for use are regarded 
to be of such insignificant value that they do not come within the 
category of prizes within the scope of the law. 

CHAPTER 27A. — AVAGERING TAXES 

SUBCHAPTER A. — TAX ON WAGERS 

SECTION M85. — TAX 
Rev. Rul. 55-82 REGULATIONs 1M, SEGTIoN 325. 21: Scope of tax. 

(Also Section M90; Regulations 1M, Section 
M5. 41. ) 

In accordance with the principles outlined in Revenue Ruling 54- 
405, C. B. 1954 — 2, 401, the operation of non-coin-operated clay ma- 
chiiies and non-coin-operated pinball machines, where prizes are 
awarded to successful players, constitutes the operation of a lottery 
conducted for profit and is subject to the wagering taxes imposed by 
sections 3285 and M90 of the Internal Revenue Code of 1939. For 
tlie purpose of this ruling the redeeming of free games won in con- 
nection with the operation of such machines is considered to be the 
awarding of prizes. 

SUBCHAPTER B. — OCCUPATIONAL TAX 

SECTION M90. — TAX 
REGULATIONS 182, SECTIoN M5. 41: Person lia- 

ble for tax. 
(Also Section 8291; Regulations 1M, Section 

M5. 50. ) 

Ci;. D. 1782 

OCCUPATIONAL TAXES — INTERNAL REVENUE CODE — DECISION OF SUPREbIE 
COURT 

1. WAGERING TAE — CGNSTITUTIGNALITT. 

The occupational tax on the business of accepting wagers, im- 
posed by section 3290 of the Internal Revenue Code of 1939, is con- 
stitutional in its application to the District of Coluiubia. The 
statute neither violates the privilege against self-incrimination nor 
contravenes the ban against unlawful search and seizure. 
2. JUDGMENT AFI'IRMED. 

Judgment of the United States Court of Appeals for the District 
of Columbia, 214 F. 2d 853, atfirmed. 

SUPREME CoURT oF THE UNITED STATES 

Prank Lewis, Petitioner v. United States of Anterica 
On writ of certiorari to the United States Court of Appeals for the District of Colum»a 

Circuit 
[March 14, 1955] 

OPINION 

MR. JUs~IUE MINToN delivered the opinion of the Court. 
An information was filed in the Municipal Court of the District of Columbia 

charging the petitioner with violation of 26 U. S. C. section 3290 in that he 
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enga ed in the business of accepting wagers without paring the occupational 
tax imposed by that section. The Municipal Court sustained a motion to dismiss 
the information. The Municipal Court of Appeals for the District reversed, and 
the Circuit Court of Appeals aifirmed the Municipal Court of Appeals. 214 F. 2d 
353. We granted certiorari. 348 U. S. 810. 

The questions presented in this case are: Does the Act, as applied to the 
petitioner in the District of Coluuibiii, constitute a valid exercise of the taxing 
poiver or is it a penaltv under the guise of a tax? Secondly, does it violate the 
I'ifth Amendmcnt's pl'ollibition as 'to coiliplllsol'y self-iiicriniiilatiou? Thirdly, 
does it contravene the Fourth Arncndmcnt's ban against unreasonable search aiid 
seizure? The first two questions iverc categorically ansivered iu the negative, 
and the validity and constiiutionality of the Act upheld by us in United Slates v. 
Kal&idger, 345 U. S. 22 [Ct. D. 1&55, C. B. 1953 — 1, 456]; the third question is not 
substantially different froni the secoud and is also controlled by Kal&riger. The 
only material factual difierence bctivecn that ease aud the inst:ant case is that 
in Kal&riger the violation occurred in a United States district of a State, namely, 
Pennsylvania, while in the instant case the violation is charged to hare taker 
place in the District of Columbia. 

The statute, 26 U. S. C. section 8290, provides: 
"A special tax of $50 per year shall be paid by each person who is liable 

for tax under subchapter A or who is engaged iu receiving wagers for or on 
behalf of any person so liable. " 

Another section, 26 U. S. C. section 3271, reads: 
"Pavment of tax — (a) Condition precedent to doiug business. 
"Xo person shall be engaged in or carrv on any trade or business mentioned 

in this chapter until he has paid a special tax therefor in the manner provided 
in this chapter. " 

Subchapter A, referred to in section 3290, prorides in section 3235: 
"(a) Wa ers. 
"There shall be imposed on wagers, as defined iu subsection (b), an excise 

tax equal to ten per centum of the amount thereof. " 
These provisions must be read together, and when we do, it seems clear that 
payment of the special $50 tax is to be made prior to engaging in the business 
of accepting wagers. 

We held in Kal&riger that this statute was a constitutional exercise of the 
taxing power and was not a penaltv under the guise of a tax. 345 U. S. , at 24 — 82. 
It is argued that that case involved wagering in a State, where such activity is 
not a violation of federal law, that the instant ease arises in the District of 
Columbia, ivhere wagering is by federal law a crime, D. C. Code (1951), section 
22-1501 et seq. , and that this statute as applied to petitioner in the District of 
Columbia is a penalty in the guise of a tax. The short answer to this argument 
is that this Court has long held that the Federal Government may tax what it also 
forbids. United States v. St«foff, 260 U. S. 477. 

Secondly, it is contended by petitioner that the Act in questiou is unconsti- 
tutional because compliance compels self-incrimination in contravention of the 
Fifih Amendment, The I ifth Amendment provides that one cannot be cora pelled, 
in a criminal case, to be a &v itness against, himself. It is a shield that prevents 
one from being convicted out of his own mouth by anvthing short of voluntary 
statements. 

Petitioner maiutains that the taxes imposed are retrospective in application. 
It is argued that he roust be liable for the tax under subchapter A in the sense 
that he must have alrea&iy wagered before he is required to tal&e out tlie occupa. - 
tional tax, and that to require him to do so couipels admission that he has 
gambled. V e do not so read the statute. The A&. t does not mean one must first 
have made a wagcr as defined ill subchapter A and tlierefore incurred liability 
to pay the tax levied therein before liability for the occupational tax attaches. 
The Act is wholly prospective and by its terms did not become applicable until 
Norember 1, 1951, more than 10 days after its enactmeut on October 20, 1951. 
See compiler's note to 26 U. S. C. section 3285. The statute simply desi "nates a 
class that is liai&le to pay the teu percent tax irhen a wager or wagers are made. 
»ymeut of the $50 tax here under consideration is a registration fee that must 
be paid before engaging in the business of wagering. 

We said in Eal&riger, supra, at 32 — 33: "Under the registration prorisions of the 
wagering tax, appellee is not compelled to confess to acts already committed, lie 
» merely informed by the statute that in order to en 'age iu the business of iva- 
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gering in the future he must fulfill certain conditions. " The condition here im- 
portant was that petitioner must first pay the $50 tax, but that did not give him 
any license to engage in an unlawful business. License Tax Cases, 5 Wall. 462 
471. It only warned that if he proposed to carry on this particular business he 
must pay the tax, 

If petitioner desires to engage in an unlawful business, he does so only on his 
own volition. The fact that he may elect to pay the tax and make the prescribed 
disclosures required by the Act is a matter of his choice. There is nothing com- 
pulsory about it, and, consequently, there is nothing violative of the Fifth 
Amendment. If he does not pay the occupational tax, proceeds to accept wagers, 
and is prosecuted therefor, as in this case, he cannot be compelled to testify and 
may claim his privilege. The only compulsion under the Act is that requiring the 
decision which would-be gamblers must make at the threshold. They mav have to 
give up gambling, but there is no constitutional right to gamble. If they elect to 
wager, though it be unlawful, they must pay the tax. 

And, finally, the petitioner argues that to require him to pay the tax and ex- 
hibit the stamp in his place of business, as required by 26 U. S. C. section 3293 
of the Act, is to furnish probable cause for the issuance of a search warrant. This 
is just another facet of the Fifth Amendment argument, but the ready answer is 
that the petitioner has no stamp. If he does not purchase a stamp even though 
he wagers, which is this case, it is difiicult to see how such failure would give 
probable cause for the issuance of a search warrant. His complaint is that if 
he had one he might get in trouble. Since petitioner is without a stamp, he is not 
in a position to raise the question as to what might happen to him if he had one. 

The judgment is afiirmed. 

REGULATIONS 182) SEGTIQN 825. 41: Persons 
liable for tax. 

Application of. the occupational wagering tax to an operator of 
certain non-coin-operated machines and. to persons who receive wagers 
for or on behalf of the operator of such machines. See Rev. Rul, . 
55 — 82, page 520. 

SECTION 3291. — REGISTRATION 

REGULATIGNs 182 SEGTIQN M5. 50: Registry, 
return, and payment of tax. 

Constitutionality of the wagering tax as applied to a petitioner in 
the District of Columbia. See Ct. D. 1782, page 520. 

CHAPTER 28. — PROVISIONS COMMON TO 
MISCELLANEOUS TAXES 

SUBCHAPTER A. — GENERAL PROVISIONS 

PART I. — STAMPS, MARKS, AND BRANDS 

SECTION 8804. — REDEMPTION OF STAMPS 

REGULATIGNs 71~ SEGTIGN 113. 159: Claims for Rev. Rul. 55-396 
redemption. 

For the purpose of establishing a claim for refund of the amount 
paid for documentary stamps that have been purchased and errone 
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ously aE&iced to a document, it is necessary that such stamps be 
submitted with the claim or that they be endorsed by an internal 
revenue oiiicer who shall write on the face of the stamps "claim for 
refund filed. " sphere a document with the stamps aiiixed has been 
lost and it is impossible to endorse them in the approved manner, a 
refund of the amount paid for the stamps is not allowable. 

Advice has been requested whether a claim may be allowed for the 
refund of the aniount paid for documentary stanips which had been 
erroneously attached to 0 deed that has been. lost. 

Section 8804(a) of. the Internal Revenue Code of 1080 authorizes 
the Comniissioner, subject to regulations prescribed by the Secretary, 
and upon receipt of satisfactory proof of the facts, to make allow- 
ances for or redeem stamps that may have been spoiled, destroyed, 
or rendered useless or unit for the purpose intended, or for which 
the owner niay have no use, or which through mistake niay have been 
improperly or unnecessarily used, or where the rates or duties repre- 
sented thereby have been excessive in amount, paid in error, or in 
any manner wrongfully collected. 

Section 8804(b) of the Code prescribes the method and conditions 
of allowance and provides, as an alternative to giving other stamps 
in lieu of the stamps redeemed, for the refunding of the amount or 
value of the stamps. 

Section 113. 159 of Regulations 71 provides that the stamps involved 
in a claim sliall be sublnitted therewith, or if it is impracticable to 
remove the stamps froni the instruments to wliich they are attached, 
the instruments should be presented to an internal revenue olficer who 
shall write on the face of the stamps the words "claim for refund filed, " 
and attach to the claim a statement sliowing that such endorsemeiit 
has been made. 

Accordingly, it is held that in order to establish a claim for refund 
of the amount paid for docuinentary stamps tliat have been purchased 
and erroneously a%red to a document, it is necessary tliat such stamps 
be submitted with tile claim or that they be endorsed by an internal 
revenue OScn who shall write on the face of the stamps "claim for. 
refund filed. " 0 here a document witli the stanips alhxed has been 
lost and it is iinpossible to endorse them in the approved manner, a 
refund of the aniount paid for tlie stamps is not allowable. 

PART II. — ASSESSMENT, COLLECTION, AND REFUND 

SECTION 8810. — RETURN AND PA YIIEXT OF TAX 

T. D. 6025, SECTION' 477. 8: Filing of excise Rev. Rul. 55 — 88 
tax returns. 

', (Also Section 477. 4; Sections 1480, 1627; 
Regulations 128, Sections 408. 606, 
408. 607; Regulations 120, Sections 
406. 605, 406, 606. ) 

lVhere the due date for filino Quarterly Federal Excise Tax Re- 
turn, Form 720, or Employers' quarterly Federal Tax Return, Form 
841, falls on a Saturday, Sunday, or legal holiday, the filing of the 
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return will be considered timely if made on the next succeeding busi- 
ness day. 

Where the due date for making a deposit of excise tax accompanied 
by the Depositary Receipt for Federal Excise Taxes, Form. 587, or 
of Federal Insurance Contribution Act taxes and net income tax with- 
held on wages accompanied by Federal Depositary Receipt, Form 
450, for the first two months of a calendar quarter falls on a Saturday, 
Sunday or legal holiday, the making of the deposit will be considered 
timely if made on the next succeeding business day. 

Where the due date for making a deposit for the last month of the 
calendar quarter falls on a Saturday', Sunday or legal holiday, the 
makin~ of the deposit will be considered timely if made on the next 
succeeding business day. As to this deposit, however, the regulations 
provide also that it must, be made in ample time to enable the de- 
positary to return the validated receipt to the taxpayer to be attached 
to and filed with the taxpaver's return at the time fixed for filing the 
return. 

SECTION %18. — PERIOD OI' I, IMITATION UPON 
REFUNDS AND CREDITS 

Allowability of credit claimed for inanufacturers' excise tax which 
exceeds total tax reported on return, with the credit balance being 
taken on subsequent returns filed after expiration of the four-year 
period of limitation. See Rev. Rul. 55 — 58, page 528. 

CIIAPTER 29. — MANUFACTURERS' EXCISE AND IMPORT 
TAXES 

SUBCIIAPTER A. — MANUFACTURERS' EXCISE TAXES 

SECTION 8403. — TAX ON AUTOMOBILES, ETC. 

Rzcvr, &Throws 46, SzcTiox 316. 4: Who is a Rev. Rul. 55-98 
manufacturer. 

(Also Section 816. 55; Section 84. W-, Section 816. 7. ) 
In the "reconditionin " of a used generator, which requires the 

replacement of the armature u ith one ihat has beeu rewound by the 
person restoring the generator to useful condition for sale, a manu- 
facturing or "rebuilding" operation is performed on the armature 
only, and the tax is computed upon the established selling price of 
the armature component. 

Revenue Ruling 54 — 329, C. B. 1954 — 2, 405, amplified. 

Advice has been requested concerning the metliod of determining 
the tax due when a "rebuilt" armature is used in "reconditioning" a 
generator for sale (including exchange). 

An automobile shop operates a ~generator exchange service. 
generator accepted in an exchange is disassembled and cleaned, tile 
armature is rewouiid or replaced ~~vith a previously rewound armatu«& 
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and the generator is then reasscnibled, repainted, and placed in stock 
for subsequciit cz«hange. The exchange price of such a generator 
is $10, while the established excliange price of a rewound armature 
is $1. 50. 

In the instant, case the reminding of the armature constitutes a 
"rebuilding" operation on a, part wliich is then used as a component 
jn the "reconditioning" of the generator. The tax should be based, 
therefore, upon the established selling price of such a "rebuilt" arma- 
ture, naniely $1. 50, excluding the value of a like part accepted iu 
exchange. 

Revenue Ruling 54 — 329, C. B. 1954-2, 405, aiuplifiied. 

HEGI. L. n'lozs 46, SEcrlov 316. 54: Credit for Rev. Rul. 55 — 397 
taxes on tires, inner tubes, autoiuobile 
radio or television receiving sets. 

The credit allowable under section 3403 (e) of the Internal Revenue 
Code of 1939 in respect of the taz-paid tires, tubes, automobile radio 
or television receiving sets sold on or in connection with the sale of 
chassis, bodies or vehicles taxable under section 3403(a) or (b) of the 
Internal Revenue Code of 1939, is not granted. to the person who 
qualifies as the nlanufacturer, producer, or importer of. the tires, tubes 
or sets, nor is it a credit of the tax paid by such nlanufacturer, etc. , 
Ivith respect to the sale or use of the tires, tubes, or sets. Instead, such 
credit, is graiited to the person qualifying as the manufacturer, etc. , of 
the taxable autoiuotive chassis, body or. vehicle and is (in e6'ect) an 
adjustinent in computing the tax to be paid with respect to the sale 
of the chassis, body or vehicle. I&or tliese rea. sons, the restrictions 
and coliditions ezpressed in section 3443 (d) of such Code do not apply 
to the credit authorized by section 3403(e). 

HKGKLYTIoxs 46) SEorIoz 316. 55: Definition Rev. Rul. 55 — 260 
of p, 'll'ts ol' a~ccessorics. 

Conventicnal (belt-clriven) conipressors ancl condensing units which 
are primarily adapted for use in connnercial refrigeration, but, which 
niay be niodified for use in taxable automotive vehicles, are not 
autonlobile parts or accessories ivithin the meaning of section 3403(c) 
of tlie Internal Revenue Code of 1939 and are tlieiefore not subject to 
the taz iniposed by that section of the Code. 

HEGIILiTlozs 46, SEGTiox 316. 55: Definitio Hev. Hul. 55-304 
of parts or accessories. 

High pressure and low pressure pencil gauges used principally by 
service stations an&1 garages in servicing customers' tires are articles 
susceptible of general use and are not considered automobile parts or 
accessories Iiithin the meaning of section 3403(c) of the Internal Rev- 
enue Code of 1939. Accordingly, sales of such articles are not subject 
to tile niaiiufacturers' excise taz iInposcd by that section. 
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REGULATIGNs 46' SEGTI0N 816. 55: Definition of 
parts or accessories. 

Determination of the tax base where rewound armature is used in 
the reconditioning of a used generator. See Rev. Rul, 55-98, 
page 524. 

SECTION 8404. — TAX ON RADIO RECEIVING SETS, TELE- 
VISION RECEIVING SETS, PHONOGRA. PHS, PHONO- 
GRAPII RECORDS, AND MUSICAL INSTRUMENTS 

Rev. Rul. 55-820 REGULATIoNs 46, SEcTIQN 816. 61: Radio, 
television, phonograph components. 

Premium subminiature tubes, designed for use in military equip- 
ment, such as computers, guided missiles, sono-buoys, radar bomb 
sights, fuel control for jet engines, etc. , are held not suitable for 
use on or in connection with, or as component parts of radio or tele- 
vision receiving sets, phonographs, or combinations of any of the 
foregoin , and are, therefore, not subject to the tax imposed by sec- 
tion 3404(b) of the Iuternal Revenue Code of 1039. 

Advice has been requested whether certain premium subminiature 
tubes are subject to the tax imposed by section 8404 (b) of the Internal 
Revenue Code of 1989. 

These tubes, which are highly engineered and expensive, were de- 
signed for use in military equipment which is subject to coiisiderable 
jar or concussion, and in which space is an important factor, such as 
computers, guided missiles, sono-buoys, radar bomb sights, fuel con- 
trol for jet engines, etc. They may be used in equipment which trans- 
mits and/or receives code, facsimile, teletype, instrument landing 
signals or navigational signals, and as an incident to the primary 
purpose this equipment might be used for voice reception. These 
tubes are equipped with lead wires, instead of the base which is at- 
tached to conventional receiving tubes, so that they may be soldered 
into the circuits of military equipment. For such tubes to be usable 
in conventional circuits in commercial radio or television receiving 
sets, it would be necessary to add, at substantial expense, a base or 
adapter to the tubes. Due to their high price, dictated by the re- 
quirements of extremely small size combined with long life, rugged. - 

ness, and other features of design, they are not used ill non-military 
type radio or television receiving sets. 

Section 8404(b) of the Code iniposes a tax on the sale by the manu- 
facturer, producer, or importer of tubes which are suitable for use 
on or in connection with, or as component parts of, radio and televi- 
sion receiving sets, pho~nographs, or combinations of any of the 
foregoing, 

The taxability of the tubes in the instant case depends upon whether 
they are "suitable for use" in radio or television receiving sets 
"Suitable" has been defined as "fitting, convenient, appropriate or 
proper. " The test of the suitableness of an article for a certain pur- 
pose is not whether it is commonly used therefor, but v hether it 
possesses actual, practical commercial fitness for that purpose. 
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it is recognized that from a theoretical standpoint these tubes could 
by adapt~ation be used in radio or television receiving sets, it would 
seem from the facts presented that it woulcl be connnercially imprac- 
tical to do so. 

Accordingly, it is held that the premium subminiature tubes de- 
scribed. abo~ve are not suitable for use on or in connection with, or 
as conlponent parts of, radio and television receiving sets, phono- 
graphs, or combinations of any of the foregoing, and are, therefore, 
not subject to the tax ilnposed by section 8404(b) of the Code. 

pgarlLATmxs 46, SEcTlot' 816. 61A: Specific ex- 
emption of certain communication receivers, 
etc. , and component parts. 

(Also Sections 3443, M44; Regulations 46. 
Sections 816. 204, 816. 7. ) 

Rev. Rul. 55 — 420 

Oscilloscope analyzers designed for detecting variations of air- 
craft engine performance are considered detection receivers of the 
commercial, military, or marine tvpe for the purpose of rciief from 
tax on components named in section 8404(b) of the Internal Revenue 
Code of 1939 which are contained in such receivers sold to the United 
States. 

Advice has been requested whether aircraft engine analyzers con- 
stitute communication, detection, or navigation receivers of the type 
used in con&mercial, military, or marine installations for purposes of 
tax exemption, credit, or refund v-ith respect to articles named in sec- 
tion 340(b) of the Internal Revenue Code of. 1989 which are used in. 
such receivers manufactured for sale to the United States. 

In the instant case oscilloscope type analyzers are connected to air- 
craft engines in such a manner as to detect, certain engine performance 
characteristics and relay electrical impulses to a, receiving mechanism 
which converts these impulses into visible signals. These signals are 
shown as electronic wave patterns on the fiuoi escent screen of a piet tire 
tube. Variations of the electronic wave patterns indicate variations 
of, or from, normal engine performance. These analyzers are pro- 
duced in accordance with military specifications for sale to the United 
States Navy. 

Sections M04(b), 8440(a) (1) (B) and &44(b) of the Code provide 
exemption, credit or refund of tax on articles of the type taxable under 
section 3404(b) of the Code which are used as material in the manu- 
facture or production of, or as a component part of, communication, 
detection, or navigation receivers of the type used in commercial, 
military, or marine installations if such receivers are to be sold to the 
United States for its exclusive use. 

It is held that, oscilloscope, analyzers designed for detecting varia- 
tions of aircraft engine performance are considered detection receivers 
of the commercial, military, or marine type for the purpose of relief 
from tax on components named in section 8404(b) of the Code which 
are contained in such receivers sold to the United States. 
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SECTION 8406. — EXCISE TAXES IMPOSED BY 
THE REVENUE ACT OF 1941 

REGULATIONS 46, SECTION 816. 110: Scope of 
tax. 

Rev. Rul. 55-52 

Electric incinerators, designed for use in homes, which, by a burning 
process, dispose of paper, trash, rags and other combustible household 
wastes including garbage, are not considered electric garbage disposal 
units of the household type within the meaning of section 8406(a) (8) 
of the Internal Revenue Code of 1989 and are, therefore, not subject 
to the tax imposed by that section. 

REGULATIQNs 46 SEOTICN 816. 110: Scope of tax. Rev. Rul. 55-146 

An electric belt-driven fan which is designed for use as an exhaust or 
intake ventilating fan to be operated as an independent unit and which 
has a blade diameter of less than 40 inches, is considered to be of the 
"household type, " unless it has other features of construction by which 
it may be identified definitely as being primarily adapted for commer- 
cial or industrial use. Therefore, such fans are subject to the manu- 
facturers' excise tax imposed by section 3406(a) (3) of the Internal 
Revenue Code of 1939. 

SUBCHAPTER C. — GENERAL ADMINISTRATIVE PROVISIONS 

SE&CTION 8448. — CREDITS AND REFUNDS 

Rev. Rul. 55-58 REGULATIONs 46) SEOTICN 316. 204: Credits and 
refunds. 

(Also Section 3813. ) 
'A~hen received by a district director of internal revenue, a Quarterly 

Federal Excise Tax Return, Form 720, showing a credit for manu- 
facturers' excise tax previously paid, is recognized as a claim for 
the entire amount of the credit shown even though such amount may 
exceed the total tax reported on the return. The credit balance may 
be taken on returns for subsequent periods regardless of whether the 
subsequent returns are filed before or after expiration of the 4-year 
period of limitation on credits and refunds under section 3313 of 
the Internal Revenue Code of 1939. The conditions to be inet are 

(1) the return first showing the credit balance must be filed v itliin 
the statutory period for claiming credit and (2) the full amount of 
the credit must be supported by the evidence otherwise required by 
regulations relating to credits and refunds which includes compliance 
with section 8448(a) (8) (B) or 3448(d) of the Code. 

REGULATIGNs 46, SEGTICN 816. 204: Credits and 
refunds. 

Allowability of a credit or refund to a manufacturer in the amount 

of any tax paid on conlponelits used by him in the production of 
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receivers sold to the United States for its exclusive use. See Rev. Rul. 
55-420, page 527. 

SECTION 8444. — USE BY MANUFACTURER, PRODUCER, 
OR IMPORTER 

RrGELATIoxs 46& SEOTICN 816. 7: Tax on use by 
manufacturer, producer, or importer. 

The use of a re~ ound armature in the restoration of a used genera- 
tor constitutes the taxable use of a manufactured article. See Rev. 
Rul. 55 — 98, page 5O4. 

REGvLATICNS 46& SEcTICN 816. 7: Tax on use by 
manufacturer, producer, or importer. 

Liability for tax on the use of an article by a manufacturer, pro- 
ducer, or importer. See Rev. Rul. 55-420, page 527. 

CHAPTER 80. — TRANSPORTATION AND 
COMMUNICATION 

SUBCHAPTER B. — TELEGRAPH, TELEPHONE, RADIO, AXD CABLE 
FACILITIES 

SECTION 8465. — IMPOSITION AND RATE OF TAX 

REGvLATIoxs 42. SEcTICN 180. 81: Scope of tax. Rev. Rul. 55 — 280 
(Also Section 180. 87. ) 

Information services, such as stock and commodity quotations, fur- 
nished to subscribers where delivery is eKected by messenger or 
telephone, even vhere such services are furnished by a telegraph 
company do not constitute telegraph nsessages within the meaning of 
section 8465(a) (1) (B) of the Internal Re~venue Code of 1989; or a 
leased wire service within the meaning of section 8465(a) (2) (A) 
of the Code; or a wire and equipment service within the meaning of 
section 8465(a) (2) (B) of the Code, and the amounts paid by the 
subscribers are not subject to the taxes imposed by those sections. 
However, where delivery of the information is eGected by a tie-line 
furnished by the telegraph company the service constitutes a v ire and 
equipment service v;ithin the meaning of section 8465(a) (2) (B) 
of the Code, and the amount paid by the subscribers is subject to the 
8 percent tax imposecl by that section. 

REGvLATIoxs 42) SzcTIQN 180. 87: Scope of tax. 

Application of the tax imposed by section 8465 of the Internal 
Revenue Code of 1989 with respect to leased wire service, and wire 
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and equipment service where delivery of information is effected by 
messenger or telephone. See Rev. Rul. 55 — 280, page 529. 

Rev. Rul. 55-208 REGULATIoNs 42, SEGTIQN 180. 38: Rate and 
application of tax. 

An automatic transmitter which reads a perforated tape contain- 
ing converted confirmation notices of stock market transactions and 
transmits such information, through a leased teletype circuit, to a 
receiving-only page teletypewriter which prints the information on 
sprocket-fed multiple-copy form paper, provides a communication 
service of the kind contemplated by section 3466(a) (2) (A) of the 
Internal Revenue Code of 1939. The amounts paid for the lease of 
the transmission facilities and for the lease of the circuit for such 
transmission are subject to the tax imposed by that section on 
amounts paid for leased wire, teletvpewriter, and talking circuit 
special services. 

Advice has been requested concerning the application of the tax 
imposed bv section 8465(a) (2) (A) of the Internal Revenue Code of 
1939, on leased wire, teletypewriter and talking circuit special services 
to amounts paid for the lease of circuits and facilities for the following 
described transmissions. 

A firm of brokers in securities and commodities with branch and 
field offices throughout the United States leases several types of wire 
facilities to meet its various needs. The leased facilities include tele- 
type circuits connecting the branch and field offices with the main 
office, automatic tape t~ransmitters located. in the main office, and 
receiving-only page teletypewriters located in the branch or field offices. 
Throughout the business day orders for the purchase or sale of 
securities or commodities are placed in the branch or field offices. 
Each order is executed in the main office and a message is sent to the 
branch or field office where the order originated and that office notifies 
the customer of the completion of his order. Each day after the close 
of the security and commodity markets a punch card record is pre- 
pared in the main office for each transaction. These cards show the 
identification of the branch office, the date, account number, name 
of security, number of shares, whether purchase or sale, exchange 
symbol, price per share, commission, taxes, and dollar extent of the 
transaction. The cards are segregated according to branch or field 
office and the data shown on the cards for each particular office are 
converted into a continuous perforated teletypewriter tape. The per- 
forated tape is then run through an automatic tape transmitter con- 
nected by teletype circuit with a receiving-only page teletypewriter, 
located in the branch or field office, ivhich prints the confirmation 
notices on sprocket-fed multiple-copy form paper. 

Section 8465(a) (2) (A) of the Code imposes a tax upon the amount 
paid for leased wire, teletypewriter, or talking circuit special service, 
except where such service is used exclusively in rendering wire 

and equipment service which is taxable at a lower rate under section 
8465 (a) (2) (B) of the Code. 

Section 180. 88 of Regulations 42 states that, in general, leased wire, 

teletypewriter, or talking circuit special service, taxable under section 

8465(a) (2) (A) of the Code, relates to private line service where 

channels, equipment and other facilities are furnished to enable users 
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to communicate between specified locations continuously or for speci- 
fied periods. The communications may be telephonic, in Morse or 
similar code, or may be reproduced at the terminating end in the form 
of a typewritten page or tape, or picture or facsimile. 

Accordingly, it niust be concluded that, the automatic tape trans- 
initter and receiving-only page teletvpewriter when connected by a 
teletype circuit provide a conimunication service of the kind contem- 
plated. by section 8465(a) (2) (A) of the Code. Therefore, aniounts 

aid for the lease of the transmission facilities and for the circuits 
or such transmission are subject to the tax iniposed by that section 

on leased wire, teletypewriter, and talking circuit special services. 

REGIILhTIGNs 42, SEcTIoN 180. 42: Coin-operated 
telephones. 

IJnder the provisions of section 8465 (a) (8) of the Internal Revenue 
Code of 1989 no tax is imposed with respect to charges of 24 cents or 
less paid by the insertion. of coins in coin-operated telephones avail- 
able to the public, except that where such coin-operated telephone serv- 
ice is furnished for a guaranteed amount the tax applies to the aniount 
paid under the guarantee plus any axed montlily or periodic charge. 
Held. , that the tax applies to the full amount of such guarantee 
whetlier it is paid out of receipts from the coin box of the telephone 
or from funds of the subscriber (guarantor). For example, if a 
subscriber guarantees a minimum deposit of 20 cents per day, and if 
at, the end of a 60-day period it is determined that only $9. 75 has been 
deposited in tlie coin box, tlie tax is based upon any periodic service 
charge plus the guaranteed amount of $12, even though only $2. 25 of 
the guaranteed amount is paid from the subscriber's own funds. 

SUBCHAPTER C. — TRANSPORTATION OP PERSONS 

SECTIOX 8469. — TAX OX TRAXSPORTATIOX OF 
PERSOXS, ETC. 

REGIILhTIQNs 42, SzcTIov 180. 58: Paymeiits 
for transportation subject to tax. 

A girl scout troop chartered a bus to transport its members to a 
camp and for sightseeing in a city en route to the camp. The amount 
paid for the charter of tile bus represented a per capita, charge of more 
than 85 cents for each person actually transported. Held, an amount 
paid by the girl scout troop for chartering the bus is subject to the 
tax on the transportation of persons; exemption is not granted just 
because an organization is educational, religious, etc. 

Rev. Rul. 55 — 209 REGNI hTIGNs 42) SEOTIGN 180. 54: Payments not 
subject to tax. 

The tax on the transportation of persons imposed by section 3-100 
of the Internal Revenue Code of 1030 does not apply to amounts 
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paid by residents of Canada to a travel agency in that country for 
transportation between points in the United States when such trans- 
portation is a part of a package tour which begins and ends in Can- 
ada. Method of establishing nontaxable character of such payments 
is outlined. 

Advice has been requested whether the tax on the transportation of 
persons imposed by section 8469 of the Internal Revenue Code of 1989 
applies to amounts paid outside the United States under the following 
circumstances for transportation between points within the United 
States, and, if. the tax does not apply, further advice has been re- 
quested as to the evidence required to establish the nontaxable char- 
acter of such payments. 

In the instant case a Canadian travel agency sells to residents of 
Canada a package tour which begins and ends in Canada and includes 
transportation between points in the United States. The travel agency 
does not issue a prepaid order, exchange order, or similar order for 
the United States portion nf the tour, but transmits to the United 
States carrier a bank draft for the purchase of a ticket for such 
portion of the tour. 

In accordance with the provisions of section 8469 of the Code the 
tax is imposed upon amounts paid without the United States on or 
after November 1, 1950, for the transportation of persons on or after 
such date, by rail, motor vehicle, water, or air which begins and ends 
in the United States. 

Section 180. 54(b) (1) of Regulations 49 provides, in part, that the 
tax does not apply to a payment made outside the United States for 
transportation which begins or ends outside the United States. For 
purposes of the preceding sentence, a payment made outside the 
United States for transportation between two or more points within 
the United States (such transportation being referred to as "the 
United States portion"), which is part of transportation from or to 
a point outside the United States, is a payment for transportation 
which begins or ends outside the United States, where it is definitely 
established at the time of making payment for the United States 
portion that such portion is purchased for use in making the journey 
from or to a point outside the United States. The Internal Revenue 
Service has not approved the use of any form or exemption certificate 
to establish the nontaxable character of such payment. However, 
section 180. M(b) (8) and (4) of the Regulations prescribe specific 
provisions for the establishment of. the nontaxable character of a 
payment made outside the United States for the United States portion 
in those cases where a prepaid order, exchange order, or similar order 
for the, United States portion is issued outside the United States and 
the ticket is issued within the United States pursuant to such order. 

It is held that since the transportation sold in Canada. by the travel 
agency is part of a package tour which begins and ends outside the 
United States, the amount paid to the travel agency for the United 
States portion of the tour is not subject to tax. Since in this case no 

prepaid order& exchange order, or similar order is issued, but instead 
a bank draft is transmitted to the United States carrier in payment 
for the ticket which is issued within the United States, it is held 

furtlier that to establish the nontaxable character of the payiiien" 
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made to the Cannclian travel agency for the United States portion 
of the tour, it will be necessary for the travel agency to transmit to 
the, United States carrier with the bnnk draft a statement (1) cer- 
tifying tllat the ticket is being purchased by the agency for use by 
the pa~ssenger in conjunction with connecting transportation from a 
point outside the United States and (2) shoi~ving (n) the origin and 
destination of the connecting transportation, (b) the identity of the 
carrier furnishing the connecting transportation, and (c) the serial 
number of the ti~cket covering scich connecting tinnsportntion. The 
United States carrier shoulcl retain the statement in its recorcls as 
evidence that the ticket issuecl by it wns purchased for use in con- 
junction with tlie connecting transportation from a point outside the 
United States. The United States carrier also should inscribe on 
the ticl-et issued by it the information specifiied in (a), (b), and (c) 
above and, in addition, the nanie of the Canadian travel agency from 
which the pnynient for the ticket was receivecl. 

REGvLATIoxs 42, SEGTIQN 180. 54: Pnynlents llot 
subject to tax. 

Applicability of the tax on the transportation of persons to a pay- 
ment, made in Canada by a resident of the United States for a trip 
which begins and ends outside of the United States. See Rev. Rul. 
55-409, page 126. 

REGvr, ITIONs 42, SEcTIGN 1'30. 58: Motor rehi- Rev. Rul. 55 — 54 
cles with seating capacity of less than ten. 

A vehicle propelled by a gasoline motor and designed to travel on 
ice and snow surfaces by means of skis and endless chain-type tracl-. s 
is used for the transportation of persons. The vehicle is used prima- 
rily to transport persons engaged in repairing poirer lines and to rescue 
persons lost in tlie snow and it is not operated between definite points 
or with any degree of regularity. The seating cnpacity of the vehicle 
is 4 persons, including the driver, but irhcn additional seating space 
is needed a trailer ivith a seating capacity of 10 persons is attached 
to the vehicle. Held, the vehicle constitutes a "motor vehicle" within 
the meaning of sectioii M69(a) of the Internal Revenue Code of 1989. 
However, since the vehicle is not operated on an established line ancl 
in view of the specific provision of the statute that the tax does not 
apply to transportation by motor vehicles having a seating capacity 
ot less than 10 adult passengers, including the clriver, when not oper- 
ated on an established line, the tax does not apply to amounts paid for 
transportation in the veliicle when operated without the trailer. On 
the other hand, amounts paid for transportation in tlie vehicle 
when operated with the trailer attached are subject to tax since in. 
such case the seating capacity of the vehicle is not less than 10 adult, 
passengers, including the driver. This is so on the assumption that 
the amounts so paid represent a per capita charge of more than thirty- 
five cents for each person actually transported. 
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Rev. Rul. 55 — 147 REGULATIGNs 49) SEcTIQN 180. 59: Charges not 
exceeding 85 cents. 

An amount paid to a truck owner for transporting agricultural 
workers from a concentration point to a farm and return is subject 
to the tax imposed by section 3469(a) of the Internal Revenue Code 
of IMO where payment for the round trip represents a per capita 
charge of more than 35 cents for each worker transported. The per 
capita charge is determined by dividing the total pavment for a 
round trip by the number of workers actually transported. 

Advice has been requested concerning whether the amount paid to 
a truck owner for transporting agricultural workers from a cencentra- 
t!on point to a farm and return is subject to the tax on the transporta- 
tion of persons imposed by section 8469 of the Internal Revenue Code 
of 1939. 

In the instant case a truck owner is paid $90 for transporting agri- 
cultural workers, ranging in number from 90 to 60, from a concentra- 
tion point to a farm and return. 

Section 8469(a) of the Code imposes a tax upon amounts paid for 
the transportation of persons by rail, motor vehicle, ~ater, or air, but 
section 8469(b) provides that the tax shall not apply to amounts paid 
for transportation which do not exceed 85 cents. 

Section 180. 59 of Regulations 42 provides that an amount of more 
than 85 cents paid for round trip transportation is exempt from the 
tax, if the regular one-way single fare of like class between the termi- 
nal points of the round trip does not exceed 85 cents. However, that 
sect!on also provides that an amount paid for the charter of a car, 
train, motor vehicle, aircraft, or boat is exempt from the tax, if the 
payment represents a per capita charge of 85 cents or less for each 
person actually transported. It will be noted that the first provision 
applies only to situations where there is an established fare for one- 
way transportation between the terminal points of a trip, as in the 
case of. regular scheduled trips, and would not apply to charter trips 
since the charges for such trips are not based on an established fare 
for one-way t~ransportation. The separate provision concerning the 
application of the exemption in the case of charter trips furthermore 
makes no reference to a single one-way trip, indicating that charter 
trips are not placed in the s~ame category as regular scheduled trips. 

It is held, therefore, that an a!nount paid to a truck owner for 
transporting agricultural workers from a concentration point to a 
farm and return is subject to the tax imposed by section 8469(a) of 
the Code where payment for the round trip represents a per capita 
charge of more than 85 cents for each worker transported. The per 
capita charge is determined by dividing the total payment for a round 
trip by the number of workers actually transported. 

Rev. Rul. 55-837 REGULATIQNs 42, SEGTIGN 180. 64: Transporta- 
tion outside the northern portion of the 
'Western Hemisphere. 

Section 8469 (a) of the Internal Revenue Code of 1989 provides that 
the tax on transportation of persons shall not apply to the amount 
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paid for transportation any part of which is outside the northern 
portion of the Western Hemispliere, except with respect to any part of 
such transportation which is from any port or station within the 
United States, Canada, or Mexico, to any other port or station within 
the United States, Canada, or Mexico. A steamship company sold 
tickets for a cruise that began and ended in New York but did not 
include a stop at any other port in the United States, Canada, or 
Mexico. The payments for the tickets were not subject to the tax 
on transportatIon of persons for the reason that the cruise itinerary 
included a call at the port of. La Guaira, Venezuela, a point outside 
the northern portion of the Western Hemisphere, as defined in section 
8469(a) of the Code. However, due to engine trouble which de- 
veloped during the cruise the vessel was forced to omit the call at the 
South American port. Beld, where tickets for a cruise are sold on 
a tax-exempt basis by reason of the fact that the cruise itinerary in- 
cludes a call at a port outside the northern portion of the Western 
Hemisphere and an einergency arises during the course of the cruise 
which makes it impossible for the vessel to make the scheduled stop at 
such port, the exempt status of the payments originally made for the 
tickets is not nullified by the omission of such stop, and the steamship 
company is not required to collect the tax on the payments made by 
the passengers for the cruise. 

SUBCHAPTER E. — TRANSPORTATION OF PROPERTY 

SECTION 8475. — TRANSPORTATION OF PROPERTY 

REGuLATIoNs 118, SEcrioN 148. 1: Meaning of Rev. Rul. 55 — 898 
terms. 

In response to an inquiry from an association of funeral directors 
and embalmers, it is held that a funeral director wlio, as a part of tlie 
mortuary services provided by birn, transports a corpse in his own 
hearse or ambulance from one city to another, or who occasionally 
performs such transportation for another funeral director, is not con- 
sidered to be a person engaged in the business of transporting property 
for hire within the meaning of section 8475 of the Internal Revenue 
Code of 1989. Accordingly, amounts paid to a funeral director for 
such transportation are not subject to tax. 

REGuLATIoNs 118, SEGTioN 148. 1: Meaning of 
terms. 

Applicability of the tax, imposed by section 8475 of the Internal 
Revenue Code of 1989, to the delivery by a truck owner of cominodi- 
ties purchased by him from a company where the persons to whom 
delivery is made have previously ordered such commodities from 
tlie company. See Rev. Rul. 55-491, page 589. 

364060' — 56 — 36 
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REGVLATIoÃs 113, SEGTzou 143. 1: Meaning of Rev. Rul. 55-196 
'tel'n1s. 

An amount paid to a household goods carrier for packing and 
unpacking clothing, which includes the use of dispensable ward- 
robe cartons, is not subject to tax, provided the packing and un- 
packing services are performed before and after the transportation 
movement aud the charge therefor is billed separately from the 
charge for the transportation movement. 

Advice has been requested whether the tax on the transportation of 
property imposed by section M75 of the Internal Revenue Code of 
1039 is apphcable to amounts paid for certain services performed in 
connection v ith the transpori. ation of household goods. 

In the instant case, a carrier, which furnishes packing and unpack- 
ing services, uses allnost exclusively in packing articles of clothing 
dispensable wardrobe cartons that are made of cardboard. The 
charge for these wardrobe cartons is set forth in the carrier's tariff 
under the item covering the rates for packing and unpacking services. 
This item provides that the rates include (1) packing, unpacking and 
the use of packing containers and materials, or (o) packing and the 
packing container~s and materials in the event that such packing con- 
tainers and materials are retained by the shipper or consignee. In 
other words, the charge covers packing and unpacking services, but if 
the shipper or consignee does not wish to take advantage of the un- 
packing service, in lieu thereof he may retain the packing materials, 
including the wardrobe carton, 

Section 8475 of the Code imposes a tax upon the amount paid within 
or without the United States, to a person engaged in the business of 
transporting property for hir~e, for the transportation of property by 
rail, motor vehicle, ~ater or ai~r from one point in the United States 
to another, with certain exceptions not here applicable. 

Section 148. 1(d) of. Regulations 113 provides that the term "trans- 
portation" means the movement of property by a person engaged in 
the business of transporting property for hire, including interstate, 
intrastate, and intracity or other local movements and that, in gen- 
eral& the term also includes accessorial services furnished in connec- 
tion with any such movement, . 

M. T. 15, C. B. 1943, 1158, holds that amounts paid for certain 
services, includino wardrobe service, when furnished in connection 
u ith the transportation of household goods by the carrier which per- 
forms the transportation movement, are subject to the tax whether the 
charge for such services is included in& ol is billed separately froln& 

the charge for the transportation movement proper. Such a charge 
for wardrobe service is a charge for the use, during the transportation 
movement, of a perlnanent t~ pe of wardrobe box which is retained by 
the carrier as a part of his transportation equipment. M T. 15 also 
holds that amounts paid for. packing and unpacking, or crating a"d 
uncrating, occurring before and aFter a transportation movenlent1 
are not ta~xable if the charges therefor are billed saparately. 

It is held that the charge made by the carrier in the instant case 

for (1) packing, unpacking, and the use of wardrobe cartons, or (9) 
packing and the wardrobe c~artons which are retained by the shipP« 
or cons~ignee, is a charge for packing and unpacking, and not a charo's 

for wardrobe service, within the 1neaning of M. T. 15. Accordin" 3'~ 
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such charge is not subject to tax, provided the packing and un- 
packing services are performed before and after the transportation 
movement, and provided the charge therefor is billed separately from 
the charge for the transportation movement. 

REGULATIONs 118, SEGTION 148. 18: Application Rev. Rul. 55 — 55 
of tax. 

The tax on the transportation of property imposed b7 section 
347o of the Internal Revenue Code of 1939 applies to amounts paid 
to a port terminal operator for the towing of. logs in a log reload 
operation. 

Advice has been requested whether the tax on the transportation of 
property imposed by section 8475 of the Internal Revenue Code of 
1989 applies to amounts paid to a port terminal operator for the tow- 
ing of logs from the places of storage to the dock where they are 
loaded onto rail cars. 

In the instant case 3l corporation operates a port terminal for in- 
bound and outbound ocean cargo and rail shipments. One of its 
operations is a log reload which involves the loading of logs from 
rafts in the water to railroad log flats and gondola cars for shipment 
to lumber yards and pulp mills. The rafts of logs are delivered from 
logging companies by tugboats to the port and are moored at various 
tie-up places in the river where they are stored until the reload. can 
place them on the cars. )Vhen the logs are brought from the storage 
places to the dock, cV corporation orders a tugboat to move the rafts 
from the tie-up places to the reload boom and pays the tugboat opera- 
tor for the towing services. The 3f corporation bills the various 
logging companies for the amount of the towage charges plus 90 
percent of such charges. 

Under the provisions of section 8475 of the Code the tax applies to 
amounts paid to a person engaged in the business of transporting 
property for hire, including amounts paid to a freight forwarder, 
express company, or similar person, but not including amounts paid 
by a freight forwarder, express company, or similar person for trans- 
portation with respect to which a tax has previously been paid under 
this section. 

Section 148. 1(d) of Regulations 118 provides that the term "trans- 
portationn means the movement of property by a person engaged in 
the business of transporting property for hire, including interstate, 
intrastate, and intracity or other local movements, as well as towing, 
ferrying, switching, etc. In general, it includes accessorial services 
furnished in connection with a transportation movement such as load- 
ing, unloading, and similar services. 

The term "person engaged in the business of transporting property 
for hire, " for the purpose of the tax imposed by section 8475(a) of 
the Code, includes not only a carrier who actually transports the prop- 
«ty but also a person who holds himself out to the public as one who 
«r compensation sells, provides, procures, furnishes, or arranges for 
t"e transportation of property. See Rev. Rul. 54 — 54, C. B. 1954 — 1, 
978. 

lt is held that, to the extent 3I corporation furnishes the reload serv- 
ice which includes towing of the logs, 3I corporation is a person en- 
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gaged in the business of transporting property for hire within the 
meaning of section 8475(a) of the Code. Accordingly, the tax applies 
to amounts paid. to llI corporation by the logging companies for the 
towing of the logs and for any accessorial services, such as loading 
and unloading, furnished in connection therewith, However, the tax 
does not apply to the aniounts paid by 3X corporation to the tugboat 
operators for towing with respect to which the tax is payable to such 
corporation. 

Rzu&I, ~Tio~-s 118, Szcriov 148. 18: Application Rev. Rul. 55-148 
of tax. 

Higliway use taxes, such as ton-mile, weight-distance, axle-mile and 
similar taxes or tolls, are imposed by several states upon carriers by 
motor vehicle, and in some instances an amount approximating such 
expense items incurred by the carrier is billed to shippers separate 
from the transportation charge proper. B'end, such amounts consti- 
tute a part of the total transportation charges subject to the tax im- 
posed by section 8475 of the Internal Revenue Code of 1989, even 
though they may be billed separately. 

RzoIIr, aTioxs 118, SzcTIox 148. 18: Application Rev. Rul. 55-o81 
of tax. 

I, iability for pavment of tax on the transportation of property, 
imposed by section 3475 of the Internal Revenue Code of 1939, falls 
upon the person making, or having immediate control of making, 
any payment of taxable transportation charges to a person engaged 
in the business of transporting property for hire. 

Advice has been requested concerning the person or persons liable 
under the following circumstances for the payment of tax on the 
transportation of property imposed by section 8475 of the Internal 
Revenue Code of 1989. 

In the instant case a processing company entered into a contract 
with growers of the commodity which it processes concerning the 
growing, harvesting, and delivery of the commodity. Under the 
contract a grower agrees to bear the cost of transportation of the 
commodity to the company's processing plant, the transportation 
charges to be paid directly by the grower or charged against the 
grower's account if paid by the company. Under the agreement the 
company, in making any transportation arrangements or payments 
for transportation, acts solely as the agent of the gro~er. The haul- 
ing of the commodity is performed by persons engaged in the business 
of transporting property for hire. 

Section 8475(a) of the Code imposes a tax upon amounts paid «r 
the transportation of property to a person engaged in the business « 
transporting property for hire. Section 8475 (c) of the Code provides 
that the tax shall be paid by the person making the taxable tra» 
portation payment and that each person receiving payment for tax- 

able transportation shall collect the tax from the person making s«h 
payment. 

Pursuant, to the provisions of law stated above and the regulatio» 
'relating thereto, liability for payment of tlie transportation tax fails 



589 [Regs. 113, ) 143. 13. 

upon the person making, or having immediate control of making, any 
payment of taxable transportation charges to a person engaged in the 
business of transporting property for hire. The tax is payable at 
the time payment is made of the transportation charges and a person 
liable for payment of the tax by reason of nlaking a taxable trans- 
portation payment may not, bv separate agreement, , avoid his respon- 
sibility for making payment of the tax coiicurrently with making the 
payment for transportation services. The determination of liability 
for payment of transportation tax is not dependent upon the terms 
of a contract, such as the one in the instant case, where the eKect of 
the terms thereof would shift the responsibility for payment of the 
transportation tax, at the time it is due, to a person other than the 
person making, or having immediate control of making, the taxable 
payment to the carrier. 

Accordingly, it is held that under the circumstances described the 
processing company, when making a payment to a carrier for hauling 
a commodity, incurs liability for payment of the transportation tax 
concurrently with the payment of the taxable transportation charges. 
Similarly, a grower, when making payment to a carrier for trans- 
portation, becomes liable for payment of the tax. Any problem of 
reimbursement between a grower and the company, when the com- 
pany makes payment of the transportation charges and the tax on 
behalf of a grower, is a matter to be settled between the grower and 
the company. 

Rev. Rul. 55 — 421 REGULATmxs 118, SzcTzoN 148. 18: Application 
of tax. 

(Also Section 148. 1. ) 
Applicability of the transportation of property tax, imposed by 

sectiou 3475 of the Internal Revenue Code of 1MB, to the delivery 
by a truck owner of commodities purchased by him from a company 
where the persons to whom delivery is made have previously ordered 
such commodities from the company. 

Advice has been requested whether certain amounts received by a 
truck owner for the "back-haul" of commodities under the following 
circumstances are subject to the tax on the transportation of property 
imposed by section 8475 of the Internal Revenue Code of 1989. 

In the instant case certain truck owners, such as farmers, grain and 
feed dealers, and. stock and produce dealers, haul their products or 
wares from their homes or places of business to market in their trucks. 
In order to avoid returning with empty trucks they enter into ar- 
rangements with the salesmen of 3X company whose plant is located. 
near the truck owners' market, for the delivery of commodities, orders 
for which have been obtained by the salesmen from customers located 
near the truck owners' homes or places of business. Under the ar- 
rangements the truck owners purchase the commodities at 3I com- 
Pany's plant at the f. o. b. plant list price, transport them to the cus- 
tomers' premises, and sell them to the salesmen's customers at the de- 
livered price previously agreed upon between the salesmen and the 
customers. This delivered price represents the f. o. b. plant, list price 
of the commodity plus the amount for which the salesman believed 
that he could obtain transportation of the order by one of these truck 
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owners. The truck owner assumes no significant risk due to possible 
changes in the price of the conunodity purchased. Furthermore, the 
truck owner does not perform any service from which he could gam 
a profit except the service of transportation. 

The tax imposed by section M75 of the Code applies to amounts 
paid for the transportation of property to a person engaged in the 
business of transporting for hire. Section 143. 1 of Regulations 113 
states that such a person includes a common carrier, contract car- 
rier, or other person transporting property for hire wholly or in 
part by rail, motor vehicle, water or air. The tax is payable by the 

erson making the taxable transportation payment and is collectible 
y the person receiving such payment. In general, where the de- 

livery activities of a wholesale or retail merchant are carried on with 
his own trucks and are nIerely incidental to his business of selling 
merchandise, the merchant is not regarded. as a person engaged in the 
business of transporting property for hire even though a separate 
charge for the delivery is made to the customer. Mini. 5447, C. B, 
1942 — 2, 280. However, where the truck owner does not have the 
usual indices of' a merchant except the ownership of the commodities 
carried, and where his sole remuneration is based on a char~oe for 
transportation, the truck owner is considered to be engaged In the 
business of tranporting property for hire. Compare ivith Rev. Rul. 
54 — 463, C. B. 1954 — 2, 424. 

It is held that under the circutnstances described the amount paid 
to the truck ovvner by the customer of zV company in excess of the 
purcha, se price of the commodity paid by the truck owner constitutes 
an amount paid by the customer for transportation to a person en- 

gaged in the business of transporting property for hire within the 
meaning of section 3475 of the Code and is subject to the tax imposed 
by that section. The truck owner should collect the tax at the time 
the transportation charges are paid to him. 

Rev. Rul. 55-21 REGUI. ATIONs 113) SEGTICN 143. 21: Post Office 
Department. 

The tax on the transportation of property imposed by section 
34T5 of the Internal Revenue Cocle of 1939 does not apply to amounts 
paid to a carrier by the Post Ofhce Department for the transporta- 
tion of United States mail. 

Advice has been requested by a motor carrier whether it must collect 
the tax on the transportation of property unposed by section 3475 of 
the Internal Revenue Code of 1939 with respect to amounts paid to it 
by the Post OtEce Departinent for the transportation of United States 
mail. 

Under the provisions of section M75(a) of the Code, a tax is im- 

posed upon the amount paid for the transportation of property by 

rail, nlotor vehicle, watery ol air fronI one point in the United States 
to another. Such tax shall apply only' to amounts paid to a per'. on 

engaged in the business of transporting property for hire, including 
atnounts paId to a fteI ht fo~~ard~~ expIess compa 
person, but not includin~g amounts paid by a freight forwarder, ex 

press colllpany~ or similar pelson fol tlansportation with respect to 
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which a tax has previously been paid under that section. Section 
8475(b) of the Code provides that the tax shall not apply to amounts 
paid to the Post Office Department for the transportation of property. 

Amounts paid to the Post Office Department for the transportation 
of mail are considered to be amounts paid to a "freight forwarder, ex- 
press company, or similar person, " within the meaning of secton 
8475(a) of the Code, and if it were not for the specifi exemption 
provided. by section 8475(b) of the Code such aniouuts would be sub- 
ject to the tax on the transportation of property. 

Since payments to the Post Office Department are exempt from 
the tax, such paynients are considered the equivalent of paynlents 
neith respect to tohich a tax ha8 previously been paid for the purpose 
of determining the liability of the Post Office Departlnent for tax on 
its payments to a motor carrier for transporting mail. 

Therefore, when the United States Post Oflice Department in its 
capacity as "freight forwarder, express company, or similar person, " 
collects from the sender or addressee the full charges for the trans- 
portation of the mail, any amounts paid by the Post Office Depart; 
ment to other persons for transportation services rendered by them 
in connection with the transportation or delivery of such mail are not 
subject to the tax on the transportation of property imposed by section 
8475 of the Code. 

Rev. Rul. 55-162 REGULATIONs 113, SECTION 14, . 24: States, 
Territories, etc. 

Amounts paid for the transportation of construction materials 
consigned to a State or political subdivision of a State, including an 
agency or instrumentality thereof, in care of a contractor, for in- 
corporation into a State project are exempt from tax on the trans- 
portation of property imposed by section 3479 of the Internal %reve- 
nue Code of 1939, if such materials are so consigned pursuant to 
instructions issued by the State or political subdivision thereof au- 
thorizing such procedure. 

Advice has been requested whether the tax on the transportation 
of property imposed by section M75 of the Internal Revenue Code of 
1989 applies to amounts paid for the transportation of construction 
materials consigned to a State Highway Commission, a State Depart- 
ment of Public Works, a State Public Housing A. uthority, or any other 
agency or instrumentality of a State, in care of a contractor, for 
incorporation into a State project. 

Under the provisions of section 3475(b) of the Code, amounts paid 
for the transportation of property to or from the government of a 
Sfate, Territory of the United States, or political subdivision thereof, 
or the District of Columbia, are exempt from the tax. 

Section 148. 94 of Regulations 118 provides that where the ship- 
ping papers show the consignor or consignee to be a State, Territory 
or political subdivis'ion thereof, or the District of Columbia, or an 
agency or instrumentality of any of the foregoing, such papers may 
be accepted by the carrier as proof of the exempt character of the 
shipment. No certificate of exemption is required. 

It is held that the exemption provided by section 8475(b) of the 
Code applies to amounts paid for the transportation of construction 
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materials to be incorporated into a State projeot& where such materials 
are consigned to a State or political subdivision of a State, including 
an agency or instrumentality thereof, in care of a contractor. In such 
cases, the shipping papers must clearly show that the property is 
consigned to the State or political subdivision. However, before a 
contractor may take advantage of this exemption and have construc- 
tion materials consigned to a State or political subdivision, in care of 
himself, it will be necessary for the particular State or political sub- 
division to issue appropriate instructions authorizing such procedure. 

The exemption provided by section 3475(b) of the Code does not 
apply with respect to shipments of fuel, lubricants, spare parts and 
items of construction equipment belonging to the contractor and which 
will not, be incorporated in the construction project and which will 
not become the property of the State or political subdivision thereof. 

REGULATIoNs 113& SEGTIQN 148. 31: Continuity 
of movement. 

Rev. Rul. 55-183 

If wheat, which is purchased at interior points for exportation, 
comes to rest at a seaport elevator and is processed for a business 
purpose, such processing constitutes a "break" in the continuity of 
the movement of the wheat. The movement of the wheat prior to 
this processing is domestic in character and subject to the tax im- 
posed by section 3475 of the Internal Revenue Code of 1939 on the 
transportation of property. 

Advice has been requested whether the tax on the transportation 
of property, imposed by section 3475 of the Internal Revenue Code of 
1939& applies to amounts paid for the transportation of wheat from 
interior points in the United States to a grain company's elevator at 
a port of exportation, where, before being exported, the wheat comes 
to rest and is processed in the following manner. 

In the instant case the contracts between the grain conipany and 
its foreign customers specify the grade of wheat to be exported. The 
company purchases wlieat from farmers, cooperatives, or country 
dealers for delivery to its elevator. This wheat consists of several 
classes and subclasses', each of which is further broken down into sev- 
eral grades based upon weight and other f'actors. In addition, it may 
be of a "special" grade, such as, smutty, tough, weevily, ergoty, treated, 
or garlicky. The seller's price to the compaiiy is based upon the cur- 
rent price for the best grade of the specific class, but is subject to 
discounts and charges according to variations in grade. Although 
the "speciap& grades may not be separately marketable, they are val- 
uable to the company for use in blending with higher grades of wheat 
for supplying foreign deinands. 

As the wheat is received at the elevator it is sorted into bins accord- 
ing to class, subclass, and grade. 13y means of a graduated slot or 
opening at the bottom of each bin and a system of conveyor belts& 

or other arrangements, the wheat in the various bins can be drawn 
out and blended. When an export order is to be filled, predetermined 
proportions of the wheat are drawn from the diQ'erent bins and 
blended to produce a composite which will conform to the particular 
grade called for in the contract. As a part of this operation, wheat 

wliicli because of its condition has been given a special grade and 
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which therefore might not be merchantable, or would be subjected to 
discount, is appropriately treated by washing or cleaning so that it 
can be blended with higher graded wheat. Through this blending 
process it is possible for the company to produce a composite which 
can be sold for a price greater than that which could be obtained if 
the various classes and grades were sold in separate lots. 

Section 8475 of the Code imposes a tax upon the amount paid for 
the transportation of property by rail, motor vehicle, water, or air 
froin one point in the United States to another. In accordance with 
Subpart E of Regulations 118 the tax does not apply to an amount 
paid for the transportation of property in tlie course of exportation 
to a, foreign destination, or shipment to a possession of the United 
States. The test of the export character of a shipment is the conti- 
nuity of movement from the point of origin in the United States to its 
foreign destination. The mere fact tliat grain or other property 
transported by one of the means enumerated in section 8475 of the 
Code is finally exported does not necessarily mean that it was continu- 
ously in the course of exportation after it was started on its movement 
from its place of origin. Section 148. 81 of Regulations 118 provides 
that in case a break occurs in the movement of property shipped for 
export, which is not the fault of transportation, and the property 
comes to rest in transit prior to exportation, that part of the amount 
paid for the transportation which pertains to the movement from the 
point of origin to the point where the break occurs is taxable. A 
"break" may be said to occur w herever the property is stopped for a 
business purpose, such as grading, cleaning, mixing, sorting, or manu- 
facture, and not merely in accommodation to tlie means of transpor- 
tation. 

In the instant case, the operations conducted at the elevator, con- 
sidered in their entirety, cannot be regarded as a mere storage of 
wheat with incidental services pending the arrival of shipping accom- 
modations. Rather, the operations are such that they constitute the 
conduct of a domestic processing plant at which various classes and. 

rades of wheat are received and subjected to blending and other 
orms of processing in the production of the particular class and. 

grade of wheat destined for export. Under these circumstances the 
stoppage of the wheat in the grain company's elevator is not merely 
in accommodation to the means of transportation but is essentially 
for a business purpose and therefore this stoppage constitutes a 
"break" in the continuity of the Inovement from the interior points 
of origin. Accordingly) all movements of the wheat prior to this 
stoppage are domestic in character and the amounts paid for such 
transpo~rtation are subject to the tax on the transportation of prop- 
erty imposed by section 8475 of the Code. See G. C. 'AI. 92580, C. B, 
1941 — 1, 459. 

REGULATIONs 118, SEGTIQN 148. 81: Continuity Rev. Rul. 55 — 888 
of movement. 

%here cartons of goods shipped from an inland Inanufacturing 
plant pursuant to an export contract are stopped at a port to be over- 
packed to Ineet export packing specifications or while a foreign cus- 
toiner obtains the necessary export liceiise or exchanges foreig~n cur- 
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rency for American dollars to pay for the goods, the stoppage of the 
goods is not for a business purpose within the meaning of section 
143. 31 of Regulations 113 and does not constitute a "break" in the 
continuity of the export movement of the goods. Accordingly, the 
tax on the transportation of property imposed by section 3475 of the 
Internal Revenue Code of 1939 will not apply to the amount paid 
for the transportation of the goods from the inland manufacturing 
plant to the port, provided the person paving the transportatio&I 
charges establishes exeinption from payment of the tax in accord- 
ance with the applicable provisions ofPSubpart E of Regulations 113. 
Ccmpare Rev. Rul. 55 — 183, page 542, this bulletin. 

CHAPTER 34. — INFORMATION AND RETURNS 

SUBCHAPTER A. — DISCOVERY OF TAX LIABILITY 

SECTION 3603. — NOTICE REQUIRIXG RECORDS& STATE- 
MkXTS, AXD SPECIAL RETURXS 

REGULATIQNs 120, SEGTIGN 406. 60?: Records. 

Regulations 120 amended to provide rules for withholding during 
IM4 and 1M5 on payments subject to section 105(d) of the Internal 
Revenue Code of 1954 relating to wage continuation plans. See T. D. 
6128, page 123. 

CHAPTER 36. — COLLECTION 

SUBCHAPTER B. — LIEN FOR TAXES 

SECTION 36?0. — PROPERTY SUBJECT TO LIEV 

Rev. Rul. 55-210 

%'here a taxpaver has an unqualified fixed right, under a trust or 
a contract, or through a chose in action, to receive periodic payments 
or distributions of property, a Federal lien for unpaid tax attaches 
to the taxpaver's entire right, and a notice of levy based on such lien 
is effective to reach, in addition to payments or deductions then 
due, any subsequent payments or distributions that will become 
due thereunder. 

Advice has been requested whether a levy reaches on1y such property 
or money as may be due or owing the taxpayer at the time of the serv- 

ice of a notice of levy for Federal taxes. 
Section 3670 of the Internal Revenue Code of 1939 provides: 
If any person liable to pay any tax neglects or refuses to pay the same after 

demand, the amount ~ " ~ shall be a lien in favor of the United States upon 

all property and rights to property, whether real or personal, belonging to such 

person. 
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Section 3692 of the Code provides that if the person liable to pay 
any tax Ileglects or refuses to pay the same within ten days after notice 
and demand the collector may levy: « ~ upon all property and rights to property, except such as are exempt by 
the preceding section, belonging to such person, or on which the lien provided in 
sectiong670exists, for thepaymentof the sum due, ~ " ~ 

Section 3710(a) of the Code provides: 
~ * ~ Any person in possession of property, or rights to property, subject to 
distraint, upon which a levy has been made, shall, upon demand by the collector 
or deputy collector mal'ing such levv, surrender such property or rights to such 
collector or deputy, unless such property or right is, at the time of such dmuand, 
subject to an attachment or execution under any judicial process. 

The lien arising under section 3670 applies to property owned by the 
delinquent at any time during the life of the lien. See Glass City 
Bank of J'eanette, Pa. v. United States, M6 U. S. 265, Ct. D. 1651, C. B. 
1945, 330. 

It has been held that a notice of levy does not attach to a taxpayer's 
right to money that is contingent upon the performance of future 
services. See United States v. Long Island Drug Company, et al. , 
115 Fed. (2d) 983. The court in that case said that the indebtedness 
of a third party to a taxpayer is subject to levy, but not an indebtedness 
that is contingent upon the performance of future services. Compare 
United States v. W'arren Railroad Co. , et aL, 127 Fed. (2d) 134, 137. 

It has been held that a notice of levy served upon a trustee of. a spend- 
thrift trust attaches to distributions by the trustee to the beneficiary 
even though such distributions are not due at the time the levy is served. 
United States v. Charles O. Canfield, et al. , 29 Fed. Supp. 734, appeal 
dismissed sub. nom. Security First 3'ational Bank of Los Angeles v. 
United States, 113 Fed. (2d) 491. Compare In re Itosenlerg's lj:ill, 
199 N. E. 206, Ct. D. 1069, C. B. XV — 1, 258 (1936); 3I. Israel Schfoara, 
et ah v. United States, 191 Fed. (2d) 618. 

Upon the basis of the above cited opinions it is the position of the 
Internal Revenue Service that where a taxpayer has an unqualified 
fixed right, under a trust or a, contract, or through a chose in action, to 
receive periodic payments or distributions of property, a Federal lien 
for unpaid tax attaches to the taxpayer's entire right, and a notice 
of levy based on such lien is effective to reach, in addition to payments 
or distributions then due, any subsequent payments or distributions 
that will become due thereunder, at the time such payments or distribu- 
tions become due, 

SECTION 3672. — VALIDITY AGAINST MORTGAGEES, 
PLKDGEES, PURCHASERS, AND JUDGMENT CREDITORS 

'(Also Part I, Section 6M3. ) Ct, . D. 1776 

INCOME WITHHOLDING AND SOCIAL SECURITY TAXES — INTERNAL REVENUE 
CODE OF 1999 — DECISION OF COURT. 

INcoME % ITHHCLDING AND SCOIAL SEcURITY TAEEs — LIENs 
PRIORITY — BANKRUPTCY. 

A trustee in bankruptcy is not a judgment creditor within the 
meaning of section 6672(a) of the Internal Revenue Code of 19S9 
and, therefore, the lien for federal taxes is valid even though notice 
thereof had not been filed prior to banl, "ruptcy. 
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2. OROER REVERssn. 
Order of Referee in Bankruptcy dated June 17, 1953, reversed and 

cause remanded for further proceedings. 

UNITED STETEs DISTRIcT CCIIRT FoR THE NCRTHERN DIsTRIcT CF AxxRXMA 
SOVTHERN DIVISION 

In The jfatter of Ben Green, Bankrnpt 
[September 80, 1954] 

OPINION 

LTNI E, District Judge: Here for review on his eertificate is an order of honor- 
able Stephen B. Coleman, Referee in Bankruptcy, dated June 17, 1954, pertaining 
to the distribution of funds of the bankrupt estate to apply on recorded tax liens 
in favor of State Department of Industrial Relations of Alabama. Insisting that 
the referee erred in avoiding its lien for taxes, established by 26 U. S. C. A. 3670, 
the United States stands squarely on the yosition that a trustee in bankruptcy 
is not a judgment creditor within the meaning of 20 U. S. C. A. 3672(a). 
out attempting either to review or to analyze the opinions of both trial and appel- 
late courts which are in irreconcilable eonfiiet, this court is of the opinion that 
the United States is right in its contention. 

Judicial gloss placed upon the words "judgment creditor" as employed by 
Congress in Section 3072 conclusively establishes that such words were used 
"in the usual, conventional sense of a judgment of a court of record. " UnitecL 
8tates vs. GiLbert Associates, 345 U. S. 861, at page 364 [Ct. D. 1757, C. B. 
1953 — 1, 474]. See concurring opinion of Mr. Justice Jackson in United, 8tates 
vs. 8ecnrity Trust and 8arings Bank, 340 U. S. 47, at yage 52 [Ct. D. 1736, C. B. 
1950 — 2, 151]. 

Concededlv, neither of these eases was dealing with bankruptcy. If the trustee 
in bankruptcy in the instant proceeding (wherein there is no conventional 
judgment creditor to whose rights the trustee would succeed by operation of 
Section 70(e) of the Aet) is endowed with the status of a judgment creditor, 
it must be because of the provisions of Section 70(c) of the Bankruptcy Act [11 
U. S. C. A. 110(c) ], which read as follows: 

The trustee may have the benefit of all defenses available to the bankrupt as 
against third persons, including statutes of limitation, statutes of frauds, usury, 
and other personal defenses; and a waiver of any such defense by the banl-rupt 
after bankruptcy shall not bind the trustee. The trustee, as to all property, 
whether or not coming into possession or control of the court, upon which a 
creditor of the bankrupt could have obtained a lien by legal or equitable pro- 
ceedings at the date of bankruptcy, shall be deemed rested as of such date with 
all the rights, remedies, and powers of a creditor then holding a lien thereon 
by such proceedings, whether or net such a creditor actually exists. 

No one may doubt the authority of Congress to constitute a trustee in bank- 
ruptcy a judgment creditor with refereuee to federal tax laws. Clear and ap- 
propriate language to that end might have been included in Section 70(c) of 
the Act, but obviously was not. Or, Congress might have added trustees in 
bankruptcy to the categories of persons described in 26 U. S. C, A. 8072(a), as 
against whom the lien created by 26 U. S. C, A. 8070 is invalid until notice thereof 
has been filed by the collector as required by law, but it did not. Nor did it in- 
clude the trustee in bankruptcy in the corresponding section 0828 of the Internal 
Revenue Code of 1954, 68A Sta. 779. 

Nothing herein is intended to say that a trustee in bankruptcy does not occupy 
the fictitious position of judgment creditor in opposing the claims of conditional 
vendors and other creditors holding improperly filed or unfiled instruments of 
security. The holding here is circumscribed by the point for review and is 
confined to the proposition that a bankruptcy trustee is not a "judgment creditor" 
within the purview of 26 U. S. C. A. 8672. 

Sociological and economic problems of tremendous scope immediately sug est 
themselves if this position be sound. However, they address themselves to Con- 

gress, and to the legislative yroeess is committed the task of deciding wheth« 
in many bankxuptcy eases all of the assets of the estate are to be distribut« to 
federal and state taxing authorities to the exclusion of practically all other 
creditors, including wage earners (where real estate is involved) . 

An order will be entered remanding this cause to the Referee in Bankruptcl' 
for further proceedings herein not inconsistent with this opinion. 
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Ct. D. 1778 
INCOME TAXES — INTERNAL REVENUE CODE — DECISION OF SUPREAIE COURT 

1. FEDERaL Tax LIEN — PRIDRITT OvER ATTacHrrIENT LIEN — EFI'EOT 
oF STaTE Law. 

A lien for Federal income taxes filed after the taxpayer's property 
had been attached by a creditor but before the latter had recovered 
judgment against the taxpayer was superior to the attachment lien. 
Although under Ohio law an attachment lien is designated "an 
execution in advance" the priority of the lien of the United States 
for unpaid taxes is a Federal question and the Federal courts are not 
bound bv a State's characterization of its liens. 
2. JODGIIEKT REvERSED. 

Judgment of United States Court of Appeals for the Sixth Circuit 
(209 F. 2d 258), affirming 109 F. Supp. 948, reversed. 

SUPREME CQURT oF THE UNITED STaTEs 

United States of America, petitiorrer, v. Michael P. Acrt, Dollar Savings c6 Trust 
Company, the Dollar Savings d- Trust Company of Youngstotcn, Ohio, guardian 
of the estate of lifichael P. Acr i, and Edtvard Oravitz, administrator of the 
estate of John Oravec, a. h. a. , Oravit, deceased 

On writ of certiorari to the United States Court of Appeals for the Sixth Circuit 

[January 10, 1955] 

OPINION 

Mr. Justice lIINTON delivered the opinion of the Court. 
This case involves the relative priority between an attachment lien and the 

liens of the United States for unpaid taxes. The district court found the attach- 
ment lien prior to the liens of the United States, and the Court of Appeals 
atfirmed without opinion. &e granted certiorari, 847 U. S. 978. 

On August 11, 194S, the United States filed suit in the District Court for the 
Northern District of Ohio to collect unpaid income taxes for the years 1942 — 1946 
against one Acri and his wife. Acri was at the time in the penitentiary for the 
inurder of one Oravec, whose personal representative, Oravitz, had, on August 6, 
1947, in Wlahoning County, Ohio, filed an action against Acri for wrongful death. 
On the same date, certain cash and bonds of Acri, which were in his safety deposit 
box in the Dollar Savings and Trust Company, were attached by Oravitz. The 
box was not opened until September 11, 194S, after the bank had been made guard- 
ian of Acri, at which time an inventory was filed. The personal representative, 
Oravitz, and the bank, as guardian of Acri, were made parties to the Government's 
suit. 

On January 19, 1949, the personal representative of the murdered man recov- 
ered jud 'ment against Acri in the sum of $18, 500. In the meantime, on November 
18, 1947, after the issuance of the writ of attachment, but more than a year before 
the judgment in the main action for wrongful death, the assessment lists for 
unpaid income taxes of Acri and his wife for the years 1942 — 1946 were received 
in the otfice of the Collector of Internal Revenue. On November 19, 1947, demand 
for pavment was mailed to Acri. On November 21, 1947, a notice of the tax liens 
was filed in the office of the Recorder in Mahoning County, Ohio, Ivhich is the 
residence of the defendants and the location of the Acris' property, and the place 
where the action for wrongful death was begun. Notice and levy of the tax liens 
were served upon the Dollar Bank. It was stipulated that the only question 
nivolved was the relative priority of the attachment lien of the personal repre- 
sentative and the tax liens of the United States. 

The issue here is identical with that in United States v. Security Trust Co. , 
840 U. S. 47 [Ct. D. 1786, C. B. 1950 — 2, 151]. There the question was stated as 
follows: 

"The question presented here is whether a tax lien of the United States is 
prior in right to an attachment lien where the Federal tax lien was recorded 
~~bsequent to the date of the attachment lien but prior to the date the attaching 
creditor obtained judgment. " 
Our answer here is the same as in the Security Trust Company case and for the 
same reasons. 
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The relative prioritv of the lien of the United States for unpaid taxes is as we 
said in United States v. Waddill Co. , 323 U. S. 353, 856, 857 [Ct. D. 1624, C. B, 
1945, 459]; Ilhnois v. Campbell, 829 U. 8. 362, 371; United States p. Seearifff 
Trust Co. , 340 U. S. 47, 49, always a Federal question to be determined finally 
by the Federal Courts. The State's characterization of its liens, while good for 
all State purposes, does not necessarily bind this Court. United States v. Wad- 
dill Co. , 828 U. 8. 858, at 357; United States v. Gilbert Associates, 345 U. S. 861 
[Ct. D. 1757, C. B. 1953-1, 474]. Therefore, the fact that the Ohio courts had 
designated an attachment lien "an execution in advance, " Retnpe d Son v. Rapens, 
68 Ohio St. 118, 67 N. E. 282, and treated it as a perfected lien at the time of 
attachment, does not bind this Court. We must look at the circumstances as 
we did in the Waddill case, where the Virginia court had held a landlord's lieu 
was fixed, specific, and not inchoate. This Court, after examining the facts, 
found otherwise. In Gilbert Associates, the New Hampshire court had held that 
the assessment of a tax was a judgment and the United States' lien for taxes wss 
not valid against the tax assessment made by the town within the meaning of 
section 8672 of the Internal Revenue Code. " We held that although New Hamp- 
shire might treat its tax assessments as judgments for State purposes, the as- 
sessment of the tax was not a judgment within the meaning of section 8672. We 
hold here that the attachment lien in Ohio is for Federal tax purposes an inchoate 
lien because at the time the attachment issued the fact and the amount of the 
lien were contingent upon the outcome of the suit for damages. 

In argument it was pointed out that the statute of California involved in the 
Security Trust case was different because California courts had held an at- 
tachment lien to be inchoate and a mere notice of a more perfect lien to come, 
while Ohio courts had held it to be an execution in advance and a lien perfected 
as of the time of attachment. This distinction is immaterial for purposes of 
Federal law. This case is not to be distinguished from United States v. Se- 

curityp 

Trust Co. , 840 U. 8. 47, and the judgment is Reversed. 

Ct. D. 1779 

FEDERAL TAXES — INTERNAL REVENUE CODE — DECISION OF SUPREIIE COURT 

1. FEDERAL TAx LIEN — PRIoRITY OVER LANDLDRD s DIsTREss FDR RENT 
UNDER LAws oF 80UTH CARDLINA. 

Where the landlord on April 7, 1952, filed request for distress 
warrant against taxpaver for unpaid rents and a receiver was ap- 
pointed on April 8, 1952, the tax lien filed by the United States on 
April 10, 1952, was superior to the landlord's distress lien. The 
landlord's lien was not a mortgage, pledge, or judgment lien and the 
landlord was not a purchaser. Moreover, the distress lien was not 
perfected at the time the Government's lien was filed, since under 
South Carolina law taxpayer had 5 days in which to put up bond 
and free the property from the lien of distress. 
2. JUDOstENT REVERSED. 

Judgment of the Supreme Court of the St. ate of South Carolina 
(78 S, E. 2d 277] reversed. 

SUPRESIE CDURT oF THE UNITL'D STATLs 

United States of America, petitioner, r. R. P. Scoril, et al. 
On writ of certiorari to the Supreme Court of the State of South Carolina 

[January 10, 1955] 

OPINION 

Mr. Justice MINTDN delivered the opinion of the Court. 
This case involves the relative priority of a landlord's distress for rent under 

the laws of South Carolina and a lien for unpaid taxes due the United States 
The landlord, herein referred to as respondent, on April 7, 1952, filed in the Court 
of Common Pleas for Greenville County, South Carolina, an afildavit setting forth 
that the Roy Bass Motor Company was indebted to him for rent and requestiug a 

*"Such lien shall not be valid as sgainst any mortgagee, pledgee, purchaser, or judg«st 
cretutor until notice thereof has been filed by tiie collector s s "" etc. 
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distress warrant which issued. The master's report shows only that the landlord 
for past due rent "yroceeded on the 7th dav of April 1952, to distress upon the 
assets of said corporation for said rent in arrears. " The record does not disclose 
what was actually done in the distress proceedings. South Carolina Code An- 
notated, 1952, section 41 — 151, provides when the affidavit of a landlord is filed the 
magistrate may issue his distress warrant naming the amount due with costs 
and deliver the warrant to an officer for service. The oflicer shall forthwith de- 
mand payment [sec. 41-158], and if not paid, he shall distrain suificient property 
on the rented premises to pay the amount, giving a list of property distrained 
together with a copy of. the distress warrant to the tenant. The distress must 
be reasonable as to amount of propertv distrained on penalty of actiou for dam- 
ages [sec. 41 — 158, 159]. The tenant has 5 days in uhich to put up bond a, nd free 
the property from the lien of distraint [sec. 41 — 100]. 

The next day, April 8, 1952, a receiver was appointed for the corporate taxpayer- 
tenant as an insolvent. All of the assets of the corporation passed to the receiver 
who sold them and realized therefrom the fund over which this contest is waged. 

For nonpayment of taxes due, the Coll ctor of Internal Revenue received the 
proyer assessment lists in his oifice on March 19, 1951, May 24, 1951, August 29, 
1951, December 8, 1951, February 23, 1952, and February 28, 1952, and notice of 
these liens thereafter was filed in the proper oifice in Greenville County, South 
Carolina, on April 10, 105. Section 8671 of the Internal Revenue Code provides 
that the lien for such unpaid taxes attaches when the assessment lists are received 
by the Collector. Therefore, long before the laudlord obtained a distress warrant 
the Government's liens for taxes had attached. 

The Supreme Court of South Carolina held that since the distress warrant was 
perfected before the receiver was appointed the landlord's distress lien was 
superior to the United States' priority created by section 8466, Revised Statutes, 
31 U. S. C. section 191. 224 S. C. 238, 78 S. E. 2d 277. However, we find it unnec- 
essary to pass upon the eftect of that section. %'e hold that the Government 
must prevail because of its liens under section 8670, Internal Revenue Code. 

The landlord had a lien other than a mortgage, pledge, or judgment lien. As 
to all other liens, such as the distress lien in the instant case, section 8672 of the 
Internal Revenue Code aftords no protection. United States v. Security Trust 
Cc. , 840 U. S. 47, 51 (concurring opinion) [Ct. D. 1736, C. B. 1950 — 2, 151]. Cf. 
United States v. Gilbert Associates, Inc. , 845 U. S. 861, 862 — 86o [Ct. D. 1757, C. B. 
1953 — 1, 474]. Moreover, the distress lien was not perfected in the Federal sense 
at the time the Government's liens were filed. Such perfection is, of course, a 
matter of Federal law. United, States v. Waddill Co. , 828 U. S. 858 [Ct. D. 1624, 
C. B. 1945, 459]; Illinois v. Campbell, 829 U. S. 862, 371. The 5-day period speci- 
filed by section 41 — 160 of the South Carolina Code had not elapsed. During this 
time the tenant-taxpayer could have reacquired any interest the landlord may 
have had in his property by posting bond as provided by the Code. Therefore, 
such a lien was only a caveat of a more perfect lien to come, as we have so often 
held in other cases. United States v. Security Truss Co. , supra; United States v. 
Gilbert Associates, Inc. , supraf United States v. Waddiii Co. , supra, at 857 — 859; 
New Fork v. IfaclaII, 288 U. S. 290. 

It was decided in the trial court and argued here that the landlord was a yur- 
chaser within the meaning of section 8672 of the Internal Revenue Code and, 
therefore, that the Government lien was invalid as to him. A purchaser within 
the meaning of section 8672 usually means one who acquires title for a valuable 
consideration in the manner of vendor and vendee. Obviously, the landlord was 
not a purchaser. 

The judgment is Reversed. 

Ct. D. 1780 
FEDERAL TAXES — INTERNAL REVENUE CODE — DECISION OP SUPREME COURT 

1. FEDEBsL Txx LIEN — Pntonrrx OvER GxENIsHMENT LIEN — INSUE- 
CANOE PRocEEDs. 

The lien of a writ of garnishment filed on behalf of a litigating 
creditor oi' taxpayer for the purpose of attaching insurance proceeds 
agreed to be paid was not superior to a federal tax lien filed subse- 
quent to attachment but prior to entry of judgment in state court. 
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Garnishee insurance company's right under Texas Rules of Civil 
Procedure to reasonable attorney's fees incurred in connection with 
suit is also subordinate to tax lien. 

2. CAsEs FGLLGWED. 

United States v. Michael P. Acri, et al, (U. S. Sup. Ct. decided 
January 10, 1955) and Un~ted States v. Security Trust Co. , 840 U. S. 
47, followed. 

8. JUDGMENT REvERsED. 

Judgment of United States Court of Appeals for the Fifth Circuit 
(209 F. 2d 684), affirming decision of District Court (107 F. Supp. 
405), reversed. 

SUPREIIE CoURT oF TIIE UNITED STATES 

United States of America, intervenor, petitioner, v. the Liverpool and London 
and, Globe Insurance Company, Ltd. , and Sunnyland Wholesale Furniture 
Company 

On writ of certiorari to the United States Court of Appeals for the Fifth Circuit 

[January 10, 1955] 

OPINION 

Mr. Justice MINToN delivered the opinion oi' the Court. 
This is a case involving priority of Federal tax liens and a lien of garnishment. 
On March 8, 1952, tire destroyed certain property of Adams, engaged in a 

furniture business in Temple, Bell County, Texas. Respondent insurance com- 
pany and another were insurers. The insurance companies agreed on the amount 
of the loss, and they were to share the payment equally. Before the insurance 
money was paid, a creditor of Adams, the Sunnyland Wholesale Furniture Com- 
pany, on April 8, 1952, sued Adams on an open account. At the same time a 
writ of garnishment was issued and served upon the Liverpool di London th Globe 
Insurance Company, attaching the insurance funds due and owing Adams. On 
April 21, 1952, the assessment lists covering the unpaid Federal taxes of Adams 
and his wife for 1948 and 1950 were received in the office of the Collector of 
Internal Revenue for Texas. On April 26, 1952, notice of tax lien was filed in 
the office of the county clerk of Bell County, Texas, in favor of the United States 
for $10, 417. 57, with interest. Notice of the tax lien with warrants of distraint 
and notice of levy were served on the respondent insurance companv. On 
June 20, 1952, judgment was entered against Adams in favor of Sunnyland for 
$2, 516. 70, with interest and costs. When the garnishee, the respondent insur- 
ance company, answered, it named the United States an additional party defeud- 
ant aud requested a determination of priorities of the garnishor and the United 
States, and asked for reasonable attorney's fees. The amendment was allowed, 
and the United States was served with process to appear in the state court. On 
petition of the United States the interpleader action was removed to the North- 
ern District of Texas, and the United States was dismissed as a party defendant. 
and perinitted to tile its complaint for foreclosure of its tax lien. The respondent 
insurance company paid $7, 500. 89 into the registry of the court and asked for 
an attorney's fee of $500. The district court held the lien oi' the garnishor 
superior to the liens of the United States for taxes and allowed the garnishee 
$500 for attorney's fees. The court of appeals affirmed, one judge dissenting. 

The question of priorities is identical with that of Acri, No. 38, this day 
decided, and United States v. Security Trust Co. , 840 U. S. 47 [Ct. D. 1736, C. &. 
1950-2, 151], On the authority of those cases we hold the tax liens of the United 
States superior to the lien of the garnishor. 

As to the attorney's fee allowed the garnishee insurance company, Rule 677, 
Vernon's Texas Rules of Civil Procedure, provides: 

"Where the garnishee is discharged upon his answer, the costs of the pro. 
ceeding, including a reasonable compensation to the garnishee, shall be taxed 
against the plaintiff; where the answer of the garnishee has not been controverted 
and the garnishee is held thereon, such costs shall be taxed against the defendant 
and included in the execution provided for in this section; where the answer 
is co~tested, the costs shall abide the issue of such contest. " 
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The district court evidently founcl there was no contest between the insurance 
company and the other parties, and that the insurance company should be dis- 
charged with costs and allowance of a reasonable attorney's fee of $600. It, 
therefore, ordered the clerk to issue a check to the insurance company, payable 
put of the funds paid into the court bv it. 

If the garnishment lien is not prior to the Government liens, and we have 
held that it is not, certainly fees allowed in that proceeding are not prior to the 
Government liens, and the authorization of the payment of the attorney's fees 
prior to the Government liens was error. The costs and fees should be adjudged 
against the defendant, as provided by Rule 677. 

The judgment is Reversed. 

State of New Iiampshire designates o[fices in which District Di- 
rectors of Internal Revenue nlay file tax liens and certificates of release 
or discharge. See Rev. Rul. 55 — 184, page 196. 

SI. 'BCHAPTER C. — DISTRAINT 

PART III. — GENERAL PROVISIONS 

SECTION 8710. — SURRENDER OF PROPERTY SUBJECT 
TO DISTRAINT 

(Also Part I, Section 6881; 26 CFR 801. 6881 — 1. ) Rev. Rul. 55 — 227 

A notice of levy may be served on an instrumentality of a State 
to reach the accrued wages due an employee of that instrumentality 
in order to obtain satisfaction of his unpaid Federal taxes. 

I. T. 240o, C. B. VII — 1, 72 (1928), modified. 

Advice has been requested whether State and local governments and 
their agencies and instrumentalities are subject to levy and to the 
provisions of section 8710 of the Internal Revenue Code of 1989 for 
amounts owed as accrued salaries to their employees who are delinquent 
in the payment of their Federal taxes and for amounts owed as 
pensions to former employees with delinquent Federal taxes. 

The statutes governing the collection of Federal taxes are broad 
and comprehensive. Section 8670 of the Code provides that, if any 
person liable to pay any tax neglects or refuses to pay the same after 
demand, the amount of the tax shall be a lien upon all property and 
rights to property, whether real or personal, belonging to such person. 
Section 8690 of the Code authorizes the Director to collect taxes by 
distraint and. sale of the goods, chattels, or e8ects, including stocks, 
securities, bank accounts, and evidences of debt, of the person delin- 
quent. Section 8691 lists the property exempt from seizure. Section 
8692 elnpowers the Director to levy upon all property and rights to 
Property, except such as are exempt by the preceding section, belong- 
[~/ to such person, or on which the lien provided in section 8670 
exists Subsection (a) of section 8710 imposes upon any person in 
Possession of property, or rights to property, subject to distraint, a 
duty to surrender such property to the collector or his deputy upon 
proper levy and demand. Subsection (b) of section 8710 provlcles 
a penalty for violation of the above requirenIent in a sum equal to the 

$64060' — 66 — 36 
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value of the property or rights not so surrendered, but not to exceed 
the amount of the taxes including penalties, interest and costs from 
date of levy. Subsection (c) of section 8710 provides that the term 
"person" as used in this section includes an oQicer or employee of a 
corporation or a member or employee of a partnership, who as such 
ofhcer, employee, or member is under a duty to perform the act in 
respect of which the violation occurs. Section 8797(a) (1) provides 
that the term "person" when used in the Code shall be construed to 
mean and include an individual, a trust, estate, partnership, company, 
or corporation. 

It has been held that a debt owed by a State to a taxpayer is property 
against which a Federal tax lien may be foreclosed. United States v. 
TVarren C. Graham et al. , 96 Fed. . Supp. 818, affirmed State of Cali- 
fornia et al. v. United States, 195 Fed. (2d) 580, certiorari denied, 
844 U. S. 881. The Federal tax lien is a continuing lien applicable 
to after-acquired property. Glass City Banc of J'eannette, Pa. v. 
United States, 326 U. 8. 265, Ct. D. 1651, C. B. 1945, 830. 

I. T. 1557, C. B. II — 1, 172 (1928), holds that the accrued salary of 
an employee held by an employer is an evidence of debt within the 

urview of the Federal collection statute (now section 8690 of the 
nternal Revenue Code of 1989) and may be levied upon the same as 

any other simple contract debt& such as a bank deposit. Accrued 
wages and other debts are subject to levy and distraint under section 
8690. See United States v. Long Island Drug Co. , 115 Fed. (2d) 988; 
ItI'argaret E. Cannon et al. v. Nicholas, 80 Fed. (2d) 984, Ct. D. 1118, 
C. B. XV — 1, 818 (1985); United States v. Ocean, Accident ck Guar- 
an, tee Corp. , 76 Fed. Supp. 277; and Lucius Antnnn v. United States 
et al. U. S. D. C. for the District of Conn. , decided December 14, 1958. 

I. T. 2405, C. B. VII — 1, 72 (1928), holds in part that I. T. 1557, 
supra, refers to salaries paid by private persons or corporations and 
that the analogy (of accrued wages to bank deposits) should not be 
extended to include salaries paid by a State or municipality operating 

ublic utilities and that accrued salaries of o%cers and employees of 
tate operated public utilities may not be levied upon for unpaid taxes. 

In view of later court decisions that ruling has been regarded as 
obsolete for some years, but heretofore it has not been expressly 
revoked. 

Where salaries or wages have accrued and funds appropriated for 
their payment are in the hands or possession of the appropriate State 
disbursing officials, the right to such funds then belongs to the em- 

ployees and they may sue for and recover them. This right, being 
one to property, is expressly made subject to levy by the provisions 
of section 8692 of the Code, an overriding Federal law. The final 
act of payment to the employee is purely administrative and min- 
isterial, and therefore a levy by the District Director of Internal 
Revenue under such circumstances constitutes no interference with 
sovereignty or with the performance of any executive governmental 
function. Pending payment, the State or its instrumentality is 
merely a custodian of the money due to the employee-taxpayer. The 
interference contention was raised in opposition to the taxation of 
State employees salaries in Helvenng v. Philip L. Gerhardt et al. , 804 
U. S. 405, Ct. D. 1848, C. B. 1988 — 1, 246. In that case the Court held 
that the wages and salaries of State employees are not exempt fro!n 
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Federal income taxation. If not exempt from being taxed, they are 
not exempt froni being subject to levy, for the lesser act of collecting 
an unpaid tax out of the debt due the taxpayer by distraint or levy~ 

if necessary, is a related power and likewise does not interfere witli 
sovereignty or the governmental function, but is a proper exercise 
of the enforcement provisions of the Federal revenue laws imposing 
the taxes. The constitutional po~er given to the Federal governme»t 
is to lay and collect taxes. 

The question whether section 3710 of the Code is applicable depends 
upon whether a State or local government, or its agency or instru- 
mentiality, is a "person" in possession of property or rights to property 
of the taxpayer, within the meanin& of that section, Closely related 
questions were considered and decided in United Stotes v. Wanen, C. 
&ahasn et ul. , supra, where the State contended that it was not a 
"person" within the nieaning of section 8678 (b) of the Code, and hence 
could not be made a party defendant to an action to enforce the Fed- 
eral tax lien upon an indebtedness of the State to the taxpayer for 
certain rentals, and that the indebtedness was not property or a right 
to property of the delinquent taxpayer in the possession of the State. 
The Court, whose grounds and reasons were adopted in the opinion by 
the Court of Appeals for the Ninth Circuit, in its opinion stated in 
part as follows: 

~ ~ " With this contention I cannot agree. Nothing in the Internal Iteve- 
nue Code, its legislative history, or the policy behind the administration of the 
law persuades me that Congress meant to exclude the state from those who could 
be made a party to this proceeding. The Supreme Court has shown no particular 
disposition when considering the meaning of the word "person" in Congressional 
Acts to exclude the states. State of Georgia v. Evans, 316 U. S. 159, 62 S. Ct. 
972, 86 L. Ed. 1346, construing a section of the Shermau Act, 15 U. S. C. A. yain- 
graph 1 — 7, 15 note. See also State of California v. U. S. D. C. , 46 Y. Supp. 474, 
477 — 478, three-judge court construing the merchant Marine Act, 46 U. S. C. A. 
paragraph 866. et seq. In State of Ohio v. Heleeri ng, 292 U. S. 360, 370, 54 S. Ct. 
72o, 78 L. Ed. 1307, the Supreme Court set forth numerous instances in which a 
State has been held to be a person within the meaning of some statute. Ulti- 
mately the question is usually wrapped up in the legislative envIronment of the 
act. There is nothing in the language of this act to indicate a narroiv construc- 
tion was to be placed upon the meaning of the word "person". 

The contention that there is no property against which the plaintit'f's tax liens 
may be foreclosed is without support. "Congress intended to subject all of a 
taxpayer's property, except that specifically exempt to the payment of taxes. 
"Property' is a word of very broad meaning and when used without qusliiica- 
tion may reasonably be construed to include obligations, rights and other intan "i- 
bles, as well as phvsics. l things. "Property" within the tax laws should not be 
given a narrow or technical meaning. " Citirens State Bank, Barstoic, Texas v. 
Vldal, 10 Cir. 114 Fed. (2d) 380, 382. Communications between state officials 
acting in their official cayacity reveal that they considered that the state owed 
the taxpayer a spscific sum of money. The uncontroverted evidence shows that 
the state entered into an agreement with the taxpayer as a result of which the 
state became indebted to the taxpayer. The debt of the state to the taxpayer 
comes within the purview of the tax lien. Sec. 3670, 3678, Title 26 U. S. C. A. 

In Stote of Oh~o v. Revering, et al. , supra, cited in the quotation, 
the Court found no merit in the contention that the State was not 
embraced within the meaning of the word "person" as used in a Fed- 
eral statute which levied a tax upon every person who sells or ojYers 
for sale foreign or domestic distilled spirits, and which defined "per- 
«»' to mean and include a partnership, association, company, or 
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corporation, as well as a natural person. See also United States v. 
City of New~ I'orle, 82 Fed. (2) 242, 245. 

Accordingly, it is held that State and local governments and their 
agencies and instrumentalities are subject to levy and to the provisions 
of section 8710 of the Cocle for amounts owed as accrued salaries to 
their employees who are delinquent in the payment of their Federal 
taxes and for amounts owed as pensions to former employees with 
delinquent Federal taxes. 

To the extent that I. T. 2405, 8npro, , holds that accrued salaries of 
OKcers and employees of State or municipally operated public utili- 
ties may not be levied upon for unpaid taxes, it is revoked. 

This ruling, which is based on application of the provisions of the 
Internal Revenue Code of 1989, has equal application under the pro- 
visions of the Internal Revenue Code of 1954. See sections 6M1, 6881, 
68M, and 6884 of the Internal Revenue Code of 1954. See also regula- 
tions promulgated under section 6881 at section 801. 6881 — 1(4) (ii) 
which provide: "A. ccrued salaries, wages, or other compensation of any 
ofFicer, employee, or elected or appointed OKcial of a State or Terri- 
tory, or of any agency, instrumentality, or political subdivision thereof 
are also subject to levy to enforce collection of any Federal tax. " T. D. 
6119, page 145, this Bulletin. 

SUBCHAPTER E. — SUITS BY UNITED STATES 

SECTION 8740. — AUTHORIZATION TO COMMENCE SUIT 

Ct. D. 1778 

INCOME TAX — INTERNAL REVENUE CODE — DECISION OF SUPRE'1IE COURT 

1. INGOME TAx EvASICN — INDIcTMKNT — VALIDITY CF INDIcTMENT 
SEGURED BY DISTRIcT ATTCRNEY WITHQUT SANOTICN BY ATTGR-' 

NEY GENERKL s OFFIOE — ExEcUTIvE ORDER 6166 — PowKR 0F 
GRAND JURY. 

Failure of the Attorney General to direct that a suit for recovery 
of income taxes or penalty be commenced does not bar prosecution 
for filing false and fraudulent income tax returns. Section 5 of 
Executive Order 61GG, transferring to the Department of Justice re- 
sponsibility foi prosecuting federal offenses, and a Justice Depart- 
Iuent Circular, directing how this responsibility should be exercised, 
do not bar s District Attorney, on his own initiative, from presenting 
a tax evasion case to the grand jury, nor do they curtail power of 
grand jury to consider and investigate alleged crimes within its 
jurisdiction. 
2. CRIMINAL PRocEEDINGS — 26 U. S. C. , SEGTIQN 3740. 

Section 3740, Internal Revenue Code of 1939 applies only to civil 
suits and not to criminal proceedings. 
3. WITHDRAWAL OF PLEA OF NOLO CONTENDERE AFTER SENTENCE. 

Petitioner may not, after sentence, withdraw a plea of nolo con- 
tendere to correct manifest injustice on the ground that the court 
misled petitioner and government counsel made promises of leniency' 
or probation, where the evidence, without a doubt, refutes peti- 
tioner's claim and where no exception was taken to any statement 
prior to sentence. 
4. JUDGMENT AFFIRMED. 

Judgment of the United States Court of Appeals for the Tenth 
Circuit (212 F, 2d 125) ailirmed. 
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SUPRExIE CoURT oF THE UNITED STATES 

Odom Farrell Sullivan, petitioner, v. United States of America 
On writ of certforarf to the United States Court of Appeals for the Tenth Circuit 

[December 6, 1954] 
OPINION 

Mr. Justice MINTON deliver&d the opinion of the Court. 
Upon pleaS of nolo contendere the petitioner Ivas found guilty of violating the 

income tax laws by mal-ing and filing false and fraudulent returns. The District 
Court sentenced him to three years' imprisonment and fined him $13, 000. The 
Court of Appeals alfirmed, 212 F. 2d 125, and we granted certiorari, 347 U. S. 1010. 

On February 23, 1052, a duly constituted grand jury for the District of Kansas 
indicted the petitioner on four counts for false and fraudulent statements in his 
individual tax returns and on two counts in another indictment for false and 
fraudulent returns of the Central Theatre Co. , a corporation of which he Ivas 
president. To these indictments the petitiouer entered pleas of not guilty. IIe 
later withdrew these pleas, and to two counts of the indictment on his individual 
returns and to one count on the corporation returns, he entered pleas of nolo 
contendere. The other counts were dismissed. 

Before the pleas of nolo contendere were entered, petitioner had filed motions 
to dismiss the indictments because the evidence upon which they were based was 
presented to the grand jury by the District Attorney without direction to do so 
by the Attorney General's oflice. These motions were overruled after argument 
and time for briefing. This presents the first question, namely, were the indict- 
ments faulty because, without sanction by the Attorney General's office, the Dis- 
trict Attorney offered evidence to the grand jury upon which the indictments 
were returned? It is first contended by petitioner that pursuant to 26 U. S. C. 
section 3740, ' the indictments could not be returned without authorization by 
that oflice. We agree with the Court of Appeals that this section applies only to 
civil suits and not to criminal proceedings. In the absence of words in their 
context requiring a different conclusion, the phrase "suits for recovery" ordi- 
narily means civil suits and not criminal prosecutions. Ifepner v. United States, 
213 U. S. 103, 105 — 100; Stoclcfcell v. United States, 13 Walh 531, 542 — 543. One 
"recovers" in a civil action but prosecutes and punishes in a criminal proceeding. 

The further contention is made that section 5 of Executive Order No. 6166, * 

and Circular Letter Yo. 2431 of the Department of Justice' required approval 
from the Attorney General's ofilce before any evidence could be presented to the 
grand jury and that such direction was not given. It is admitted that no authori- 
zation was received from the Attorney General's office to present the evidence 
to the grand jury in the instant case; nor does the record reveal clearly that an 
emergency existed. Apparently none was reported to the Department of Justice 
as required by Circular Letter No. 2431. 

Prior to Executive Order Xo. 6166, prosecutions for the violation of internal 
revenue laws were often referred directly to United States District Attorneys 
for presentation to grand juries. The purpose of section 5 of Executive Order 
No. 6166, among other things, was to transfer responsibility for the prosecution 
of criminal proceedings and suits by or against the United States in civil matters 
to the Department of Justice. 

'"No suit for the recovery of taxes, or of any ffne, penaltv, or forfeiture, shall be com- 
menced unless the Commissioner authorizes or sanctions the proceedings aud the Attorney 
General directs that the suit be commenced. " 

z "The functions of prosecuting in the courts of the I oiled States claims and deman&ls 
bV, and ofFenses against, the Government of the I nfted States aud of defend&a claims 
aud demands against the Government, and of supervising the work of Un&ted States 
a&farness, marshals, aud clerks in connection therewith, now exercised bv any agency or 
officer, are transferred to the Department of Justice. 

Aa to any case referred to the Department of Justice for prosecutfou or defense fn the 
«urfs, the function of decision whether aud in what manner to prosecute, or fo defend, « fo compromise, or to appeal, or to abandon prosecution or defense, now exercised by 
auV agency or offfcer, fs transferred to the Department of Justice. 

"For the exercise of such of hfs functions as are not transferred to the Department 
of Justice by the foregoing two paragraphs, the Solicitor of the Treasury is transferred 
from the Department of Justice tn the Treasury Department. 

"Nothing iu this section shall be construed fo affect the function of any agency or 
"ff'«r with respect to cases at any stage prior to reference fo the Departmerit of Justice 
«r prosecution or defense. " promulgated June 10, 1933, 5 U. S. C. secs. 124-132. ' "In accordance therewith, all United States Attorneys are directed to present evidence 
f&' a grand jury coucerufug violations of revenue laws of the United States only when 
authorized to do ao by this offfce, unless an emergency calls for im&ucdfate action, in which 
event a full report should promptly be submitted. ". August 10, 1033. 



II 3740. j 556 

It was not the purpose of the Executive Order to direct how the responsibility 
should be exercised but to fix it in the Department of Justice. How that responsi- 
bility was to be discharged was a matter for the Department. To make the sys 
tern uniform, Circular Letter No. 2481 was sent to all District Attorneys. It was 
never promulgated as a regulation of the Department and published in the 
Federal Register. It was simply a housekeeping provision of the Department 
and was not intended to curtail or limit the well-recognized power of the grand 
jury to consider and investigate any alleged crime within its jurisdiction. See 
United States v. Thompson, 251 U. S. 407, 418-415; Blair v. United States, 250 
U. S. 278, 282; Bale v. Benltel, 201 U. S. 43, 61-66; Frisbie v. United States, 157 
U. S. 160-168. 

Therefore, it is not contended that, aside from the Executive Order and the 
departmental letter, a grand jury may not consider evidence of crime known to 
the grand jurors or revealed by their investigation. It is only urged that the 
Executive Order and the departmental letter limited the action of the grand 
jury in respect to cases concerning violations of internal revenue laws. We hold 
the Order and the letter had no such restrictive effect, and the grand jury in 
this ease was free to consider the evidence put before it by Government counsel 
without authorization from the Attorney General's ofilce in Washington. The 
evidence was presented by the District Attorney who was a representative of the 
Department of Justice, notwithstanding that he failed to comply with the de- 
partmental directive. For this he is answerable to the Department, but his 
action before the grand jury was not subject to attack by one indicted by the 
grand jury on such evidence. The motions to dismiss were properly overruled. 

Three days after judgment had been pronounced finding the petitioner guilty 
under his pleas of nolo contendere and sentences passed, the petitioner filed a 
motion asking for leave to withdraw his pleas. Later he filed an amended mo- 
tion to withdraw the pleas and a petition for probation. In his motion to with- 
draw the pleas he gave the following reasons, (1) because of manifest injustice, 
(2) because he had entered his pleas under the mistaken belief, induced by the 
acts and statements of Government counsel, that he would be placed on proba- 
tion, and (8) because of misconduct of the District Attorney. The District 
Court, after hearing argument, denied the motion and the petition for probation 
and filed its findings of fact, although there apparently was no request for them. ' 
Under Rule 82(d)' a defendant may, after sentence, withdraw a plea of nolo 
contendere to correct manifest injustice. It is this provision that petitioner relies 
upon. He claims he was somehow misled by Government counsel to believe that 
if he entered the pleas of nolo contendere he would receive probation. By the 
court's findings, which, in light of the evidence, raise not a doubt, it is settled 
that the court in no way misled the petitioner and that Government counsel made 
no promises of leniency or probation. ' 

Petitioner argues that the United States A. ttorney misled him because his 
statement to the court during the hearing for probation was stronger than peti- 
tioner and his counsel expected. No exception was taken to anything the Dis- 
trict attorney said, nor was any complaint made about such statement until 
after sentence was pronounced. We have read this statement and the aflidavits 
of both counsel. The statement was factual, dispassionate and fair. The peti. 
tioner has failed to show any "manifest injustice" as required by Rule 82(d) 
During all of the proceedings from arraignment to denial of petition for pro» 
tion, petitioner was represented by able and experienced counsel. In our opinion 
they were not and could not have been misled by the action and statements of 
Government counsel. The judgment is 

Affirmed. 

' See Rule 23(c), Fed. Rules Crim. Proc. 
e "Withdrateat of pLea of Guilty. A motion ia withdraw a plea of guilty or ai naia 

contendere may be made only before sentence is imposed or imposition of senica« ie 
suspended; but to correct manifest injustice the court after sentence may set aside tbc 
judgment of conviction and permit the defendant io withdraw bis plea. " Rule 32(d)~ 
Fed. Rules Crim. Proc. 

"At the June 23 hearing, the court specificall inquired of defendant's cot»eel ae ia 
whether any remark or statement made by the court ta defendant's counsel bad iafiaca«d 
them in advising the defendant ta enter the pleas above mentioned. The ccu«s aa 
assured by defendant'a counsel and now fiads that na statement of the cou«mad«a 
defendant's counsel or in tbe presence of defendant infiuenced the defendant'a ca«aace 
of bis pleas of nolo contendere. 

"The court further finds tbat no promise of probation or lenience was made, eiti)ct ta 
the defendant personally or to bis counsel by the United States Attorney or hie aeeisi»t 
wba bandied the prosecution for the Government. " Findings 9 aad 10, R. 91-92 
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CHAPTER 37. — ABATEMENTS, CREDITS, AND REFUNDS 

SECTION 8( 0. — AUTHORITY TO MAKE ABATEMEATS, 
'CREDITS, AXD REFUNDS 

Rev, Rul. 55-82 

To the extent provided by section 8( (0(a) of tlie Internal Revenue 
Code of 1080, a claiin for refund of Fecleral taxes paid erroneously by 
a trustee in bankruptcy in violation of the general priority provisions 
of section 64 — A (2) of the Bankruptcy Act, 80 St;it. 544 as amendecl, 
ivill be considered and processed without requiring furtIier actioii by 
the trustee and/or bankruptcy court. 

SECTIOX 8((1. — INTEREST ON OVERPAY3IEXTS 

Rev. Rul. 55 — 880 

Tax paid on I'orm 1040 — C, U. S. Departing Alien Income Tax Re- 
turn, is an advance pavment of tax. Interest due on an overpay- 
ment of such tax as determined by a subsequently filed final return 
for the year, will run from the due date of the final return and not 
from the actual date of payment of the tax. 

An individual income tax return was filed by an alien taxpayer 
ivhen he departed from the United States. The return was preparecl 
on Form 1040 — C, United States Departing A. lien Income Tax Re- 
turn, and the tax was paid. Subsequently, a final return for the tax- 
able year was filed and it was found tliat an overpayment of tax had 
been made at the time of filing Form 1040 — C. Claiin for refund was 
filed alleging interest was due on tlie overpayinent from tlic date of 
payment of the tax. 

Advice has been requested whether the payment of tax macle at 
the time of the filing of a United States Departing Alien Income Taz 
Return on Form 1040 — C, vill cause interest on an overpayment of 
the tax to run from the date of such payment or v. hether it will com- 
nience to run on the due date of the final return for that, year. 

Section 8( (1(b) of the Internal Revenue Code of 1080 provicles for 
the allowance of interest at the rate of 6 percent per annum on any 
overpayment in respect of any internal revenue tax commencing 
"from the date of the overpayment. " Section 822(b) (4) provides 
that advance payments of tax shall be deemed to have been made not, 
earlier than the last day prescribed by law for filing the return or 
paying the tax determined without regard to any extension of time. 

Under section 146 of the Internal Revenue Code of 1080, and the 
regulations promulgated in connection therewith, an alien intending 
to depart from the United States is required to obtain a Certificate of 
Compliance and, unless he is not in default in making returns or pay- 
»g his tax or has otherwise made satisfactory arrangements to secure 
such payment, to execute and file a return on Form 1040 — C for the 
current taxable period. However, the tax payable at that time, on 
the basis of the return so filed, is only in an approximate amount, de- 
termined as nearly as may be, up to and including tlie date of his iii- 
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tended cleparture. Regulations 118, section 89. 146 — 1(b). The de- 
parting alien is still required to file a return for the full taxable year. 
6. C. M. 17195, C. B. XV — 2, 107, at 110 (1986); Ludwig Littler ck Co, 
v. Commi8sioner, 87 B. T. A. S40. 

It is held. that the tax paid on Form 1040 — C, United States De- 
parting Alien Income Tax Return, is an advance payment of tax, 
Interest due on an overpayment of such tax as determined by a sub- 
sequently filed final return for the year, will run from the due date 
of the final return and not from the date of actual payment of the 
tax. 

Allowability of interest on refunds of manufacturers' excise taxes 
erroneously or mistakenly paid by retail dealers. See Rev. Rul. 55- 
272, page 199. 

SECTION 8771(g). — I N T E R E S T ON OVERPAYMENTS: 
CLAIMS BASED UPON RELIEF UNDER SECTION 722 

Interest on deficiencies in abated taxes through application of sec- 
tion 722 of the Internal Revenue Code of 1989 is not abatable. See Ct. 
D. 1781, page 485. 

SECTION 8775. — CREDITS A. FTER PERIODS OF 
LIMITATION 

Credit or recoupment of barred overpayment of Federal estate tax 
against deficiencies in income tax. See Rev. Rul. 55 — 226, page 469. 

CHAPTER 88. — MISCELLANEOUS PROVISIONS 

SECTION 8801. — MITIGATION OF EFFECT OF LIMITATION 
AND OTHER PROVISIONS IN INCOME TAX C USES 

Rzocr, ~erodes 118, Szcrrox 89. 8801(a) (1) — 4: 
Final disposition of claim for refund as 
a determination. 

Rev. Rul. 55-840 

Section 8801(a) (1) (C) (ii) of the Internal Revenue Code of 1989 
provides in e8ect that a disal]owed claim for refund (other than one 
disallowed by reason of offsetting items) is not finally disposed of 
until the expiration of the 2-year statutory period allowed by section 
8772 of the Code for instituting suit on the claim (unless suit is insti- 
tuted prior to the expiration of such period). A taxpayer may not 
waive his right to institute suit, with respect to a disallowed claim, iu 
order to expedite the treatment of the action taken on the claim as a 
determination under section 8801 of' the Code. However, the necessity 
of waiting for the expiration of the 2-year period of limitation pro. 
vided in section 8772 of the Code may be avoided in such cases as are 
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described in the regulations by the use of a closing agreement to eÃect 
a determination. See section 89. 8801(a) (1) — 4(c), (d) and (e) of 
Regulations 118. 

SECTION 8804. — TIME FOR PERFORMING CERTAIN ACTS 
POSTPONED BY REASON OI' &VAR 

Rev. Rul. 55-127 

The period of tinie required to be disregarded under section 8801(f) 
of the Internal Revenue Code of 1989 with respect to individu;ils 
serving in or in support of the Armed Forces of the United States 
in the I&orean conibat zone, as defined in Executive Order 10195, 
P. B. 1951-1, 6, is applicable in the case of a joint return of an indi- 
vidual and his wife, but, is not applicable to a separate return of the 
wife should she elect to file on tha, t ba. sis. The filing of a separate 
return by the wife for the taxable year does not preclude the filing 
of a joint return subsequently by the husband and wife for such tax- 
able year within the tinie prescribed by law for the filing of a return 
by the husband. See section 472. 801, T. D. 5279, C. B. 1948, 952. 
Thus, even though the wife files a short Form 1040, Individual Inconie 
Tax Return, or a 1040A, Employee's Optional U. S. Income Tax Re- 
turn, an election to file a joint return or a separate long Form 1040 may 
be m~ade on or before the postponed due date for the filing of a return 
by the husband. A. joint return filed by the wife, under a proper power 
of attorney is a binding election; but, if no authorization has been con- 
ferred upon the wife such election is not binding upon the husband. 
When filing individual income tax returns under section 8804(f) of 
the Code, a statement, indicating the dates on which combat service, 
or hospitalization as the result of combat service, commenced and 
terminated, should be attached to each return. 

Rev. Rul. 55 — 882 

The decision in George W. Carnrfck v. Coma&issioaer, 9 T. C. 736, 
acquiescence, C. B. 1948 — 1, 1, holding that a deficienc notice had 
been timely mailed under circumstances stated therein, is not con- 
sidered by the Internal Revenue Service to be in confiiet with its 
position with respect to the period of time to be disregarded under 
section 3804 of the Internal Revenue Code of 1939 for the purpose of 
determining the due date for filing returns of income. 

Advice has been requested relative to the method of computing tlie 
Period of time to be disregarded by members of the Armed Forces 
« the United States under section 8804 of the Internal Revenue Code 
of 1989 with particular reference (1) to the period of time to be dis- 
l'egarded in determining the period of limitation on assessment and 
collection, and (2) to the period. of time to be disregarded for the 
Purpose of determining the due date for filing returns of income. 

Section 8804 provides that in the case of certain individuals outside 
of the Americas after December 6, 1941, the period of time beginning 
slid ending as of the dates therein mentioned "shall be disregarded 
in determining, under the internal revenue laws, in respect of any tax 
hability" of such individuals, whether the various acts enumerated in 
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that section were performed within the time prescribed by law. 
Among the acts so enumerated are those which are required to be 
performed within a period of limitation reckoned from the happening 
of an event and others which are required to be performed on or 
before certain fixed dates. 

In George TV. Carnrick v. Coviinussioner, 9 T. C. 756, acquiescence, 
C. B. 1948 — 1, 1, the Tax Court of the United States considered the 
timeliness, under section 8804(a) of the Code, of a notice of deficiency 
in 1941 taxes mailed in August 1945 to a taxpayer whose 1941 return 
ivas filed on March 16, 1942, and who, from February 1944 to February 
1945, as a member of the Armed Forces of the United States, was 
continuously outside the Americas and in the European theatre of 
operations. In holding that the deficiency notice had been timely 
mailed to the taxpayer, the court stated in part as follows: 

Since the petitioner's return was filed on March 16, 1942, the statute 
of limitations would ordinarily have expired on March 16, 1945. However, by 
reason of section 3804(a) of the Code, the statute was tolled when petitioner 
embarl-ed for the United Kingdom in February 1044, after the statute had run 
for less than two years. Under the provisions of that section, the period of 
time during which petitioner was continuously outside the Americas, and the 
next 00 days thereafter, are to be disregarded in determining whether the re- 
spondent sent the notice of deficiency within the prescribed time. Petitioner 
returned to this country in February 1045. Thereafter, the statute of limita- 
tions still had more than a vear to run. Notice of deficiency was sent in August 
1045, and so there can be no question but that its mailing was timely. 

The position taken by the Tax Court that, in cases where periods 
of time are to be disregarded. under subsection (a) of section 3804 
of the Code, in determining the time within which a notice of defi- 
ciency may be issued, there should be taken into account the period 
of time otherwise remaining as of the date of the taxpayer's departure 
from the continental United States, for the issuance of the notice of 
deficiency, is in harmony with the example given in section 472. 203(c) 
of Treasury Decision 5279, C. B. 1948, 9M, at page 968. That example 
holds that vvhere, in the case of a member of the military forces, a 
period of time is to be disregarded under section 8804 in determining 
whether a petition was timely filed with the Tax Court, there should 
be taken into account the period otherwise remaining for the filing 
of such petition (under sec. 272 of the Code) as of the date of the 
taxpayer's departure from the continental United States: 

ExAluPLE. On April 1, 1943, the Commissioner duly mailed to A, a member 
of the military forces of the United States, a notice of deficiency in respect of 
A's income tax for the taxable year beginning on January 1, 1941. Under the 
provisions of section 272, A has 90 davs after the notice is mailed within which to 
file a petition u ith The Tax Court of the United States for a redeterminatioa of 
the deficiency. A leaves the continental United States on 5Iay 1, 1943, and serves 
on active duty outside the continental United States until he returns thereto on 

April 30, 1944. A does not again serve outside the continental United States 
until after October 14, 1944. Under the provisions of this section the last dai' 
on which A may timely file a petition with The Tax Court of the United States 
for a redetermination of the deficiency is October 14, 1044. This date is deter- 
mined as follows: the day on which the notice of deficiencv was mailed, that is 
April 1, 1043, is excluded and the day of A's departure from the continental 
United States, that is, May 1, 1943, is included in determining that portion « 
the 90-day period which had expired on A's departure from the continental Vntt« 
States, which is 30 davs; the period of time which is disregarded commences « 
the first moment of May 2, 1943, the day following A's departure from the «u 
tinental United States, and terminates at the last moment of August 15, 1944, "" 
15th day of the fourth month following the month in which A ceases to serve out . 
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side the continental United States; and the 60th day thereafter (the 90 days for 
filing a petition with The Tax Court less 60 days thereof which had expired on 
A's departure froni the continental United States) is October 14, 1944. 

A s™ar position was taken in the example given in section 472. 503 
(a) of Treasury Decision 5279, C. B. 1948, 952, at page 971, regai d- 
ing the time to be disregarded in the filing of a petition with the Tax 
Court, under section 3804, by A, a, civilian, to whom the Commissioner 
had mailed a notice of deficiency in respect of. his 1N1 income tazes 
on February 1, 1943, and who had lel't the Ainericas for England on 
March 1, 1N8, and had returned to the Americas on March 81, 1944. 

In the sanie example it was held that if A (the civilian) m~akes his 
Federal income tax return for 1N2 on a, calendar year basis, "the due 
date for filing his inconie taz return for such tazable year", under sec- 
tion 8804, "is June 29, 1944 (the ninetieth day after A's return to tlie 
Americas". It will be observed that there i~ as not added to the time 
to be disregarded the period between March 1, 1948, when A left 
the Americas, and March 15, 1N8, the date on which he would have 
been required to file his return for 1942 under section 58 (a) of the Code. 

The same rule would apply in determining the due date for filing 
an income taz return by a ineinber of the milit~ary forces, under siniiliar 
circumstances. 

The decision in the Carnrick case relating to the period of time to 
be disregardecl under section 8S04 of the Code, in deterniining whether 
a, notice of deficiency was timely mailed to a meniber of the military 
forces of the United States, is not considered by the Internal Revenue 
Service to be in conflict with its position relating to the due date of a, 

Federal inconie tax return where, by reason of the taxpayer's absence 
from the Miericas, a period of time is to be disregarded under section 
8804 in determining whetlier a return ivas timely Filed. 

SECTION 8806. — &IITIGATION OF EFFECT OF RKNEGO- 
TIATIOV OF WAR CONTRACTS OR DISALI~OIVAXCE 
Ol REIMBURSEiAIEXT 

ERect of Vinson Act on contracts and subcontracts subject to or 
exempted from renegotiation under the Renegotiation Act of 1951, as 
amended and extended. See Rev. Rul. 55 — 178, page 104. 

FEDERAL FIREARMS ACT 

SECTION 1 

R&GQLATIOKs 181, SxcTzoz 815. 2: Definitions. Rev. Rul. 55 — 858 

Section 1(8) of the Federal Firearms Act, 15 U. S. C. 901(8), 
defines a firearm as any ~capon, by whatever name known, which is 
designed to expel a projectile or projectiles by the action of an ex- 
plosive and a firearm muser or firearm silencer, or any part or parts 
of such weapon. Beld, a pistol or revolver grip, ivhether of staiidard 
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or custom design, is a component part of a firearm, as distinguished 
from accessories or attachments thereto, and therefore is a "firearm" 
~ ithin the purview of section 1(3) of the Act. While a dealer, defined 
in section 1(5) of the Act, 15 U. S. C. 901(5), may manufacture 
8pecial stocks, etc. , a license as a manufacturer is required to law- 
fully engage in the manufacture or importation of pistol or revolver 
grips in quantity lots for purposes of sale or distribution. 

Rev. Rul. 55 — 342 REGULATIQNs 181, SEGTIoN 815. 40: General. 
(Also Part I, Section 4181. ) 

A dealer who engages in the business of assembling firearms from 
component parts in quantity lots for purposes of sale or distribution 
in interstate or foreign commerce must procure a license as a manu- 
facturer of firearms, pursuant to the provisions of the Federal Fire- 
arms Act. Liability to the manufacturer's excise tax imposed under 
section 4181 of the Internal Revenue Code of 1954 would be incurred 
on the subsequent sale of the firearms so produced. 

Advice has been requested whether it is necessary to obtain a manu- 
facturer's license in order to assemble rifies. 

Section 1 of the Federal Firearms Act, 59 Stat. 1250, 15 U. S. C. 901, 
provides in part that the term "nlanufacturer" includes a person 
engaged in the business of manufacturing firearms, etc. , for purposes 
of sale or distribution. It also provides that a "dealer" may repair 
or fit special barrels, stocks, trigger mechanisins or breech mechanisms 
to firearms. 

The latter provision permits a licensed dealer to engage in such 
activity on an individual item basis but, in eGect, precludes a dealer 
from engaging in the business of assembling firearms from component 
parts in quantity lots for purposes of sale or distribution in interstate 
or foreign commerce. Accordingly, in order to assemble firearms for 
such purposes, a license as a manufacturer of firearms must first be 
procured in accordance with the Federal Firearrus Act. Also, liabil- 
ity for the manufacturer's excise tax, imposed under section 4181 of 
the Internal Revenue Code of 1954, is incurred on the subsequent sale 
of the firearms so produced from the component parts. 

SECTION 1(3) 
REGULATICNS 131) SEGTIQN 815. 97: Firearm. Rev. Ruh 55 — 175 
(Also Sections 815, 71, 815. 72. ) 

A "barrel action" comprised of the barrel with front and rear 
sights; front and rear stock bands; receiver with complete bolt, 
trigger action, magazine, etc. , assembled, is a firearm as define 
by the Federal Firearrus Act. 

Advice has been requested whether "barrel actions" as described 
herein are firearms as defined by the Federal Firearms Act or wheth« 
they are considered parts with no records required to be kept nor exci~~ 

taxes paid. 
Section 1(3) of the Federal Firearms Act, 15 U. S. C. 901(3) « 

fines a firearni as any weapon) by whatever name known) which is 
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designed to expel a projectile or projectiles by the action of an explo- 
sive and a firearm muSer or firearm silencer, or any part or parts of 
such weapon. Sections 815. 71 and 815. 72 of Regulations 181 require 
manufacturers and dealers to maintain complete and adequate records 
of all firearms manufactured or sold, including firearms in an un- 
assembled condition, but not including parts of firearms. 

It is held that a barrel action comprised of the barrel with front 
and rear sights; front and rear stock bands; receiver with complete 
bolt, trigge~r action, magazine, etc. , is a weapon, complete except for 
the stocl-, which is capable of expelling a projectile or projectiles by 
the action of an explosive. Accordingly, component parts when con- 
sidered as an assembled or unassembled unit, constitute firearms with- 
in the purview of section 1(8) of the Federal Firearms Act as dis- 
tinguished from "parts of firearms" as contemplated by sections 815. 71 
and 815. 72 of Regulations 181. Iiowever, the provisions of section 
4181 of the Intern~al Revenue Code of 1954, are not applicable to the 
sale thereof. 

SECTION 8 

REGUI ATIONS 181& SECTION 815. 40: General. 

Referral of orders for firearms to manufacturers by licensed dealers. 
See Rev. Rul. 55 — 88, pa, ge 128. 

REGULATICNs 181, SEcTIQN 815. 71: Manufacturers' 
records. 

Classification of "barrel actions" under the Federal Firearms Act. 
See Rev. Rul. 55 — 175, page 502. 

REGULATIGNs 181) SEOTIQN 815. 72: Dealers' 
records. 

Classification of "barrel actions" under the Federal Firearms Act. 
See Rev. Rul. 55 — 175, page 562. 





PART III 

ALCOHOL TAX RULINGS AND DECISIONS 

SUBPART A. — RULINGS AND DECISIONS UNDER THE 
INTERNAL REVENUE COBE OF 1954 

Rulings and decisions published in Part III, Subpart A, of the 
Internal Revenue Bulletin are based on the application of provisions 
of the Internal Revenue Code of 1954 and, unless otherwise noted 
therein, are published without consideration as to any application 
of the provisions of the Internal Revenue Code of 1989, the Federal 
Alcohol A. dministration Act, or related public laws. 

SUBTITLE E. — ALCOHOL, TOBACCO AND CERTAIN 
OTHER EXCISE TAXES 

CHAPTER 51. — DISTILLED SPIRITS, WINES, AND BEER 

SUBCHAPTER A — GALLONAGE AND OCCUPATIONAL TAXES 

PART I. — GALLONAGE TAXES: SUBPART A. — DISTILLED SPIRITS 

SECTION 5008. — STRIP STAMPS FOR, DISTILLED 
SPIRITS 

Rev. Rul. 55 — 100 

Internal revenue distilled spirits bottle strip stamps (red, green and 
blue) will, on and after January 1, 1955, be furnished to qualified 
persons without cost. Under the pIrovisions of section 5008 of the 
Internal Revenue Code of 1954, the charge of one cent each (one-fourth 
cent in the case of the clenomination of' less than one-half pint) for 
sfI ip stamps& which was lnIposed under the Internal Revenue Code of 
1939, is eliminated. 

On and after January 1, 1955, strip stamps will be issued without 
charge on the basis of orderIS, properly approved, on Form 408, "Order 
for Bottle StaInps — Bottled-in-Bond Strips, " a. nd Form 498, "Order 
for Bottle Stamps — Other than Bottling-in-Bond Strips. " The 
nloney value strip stamps heretofore provided will be devaluated and 
will continue to be issued after January 1, 1955, but without charge. 
It is contemplated that in the future the prefix symbol indicating the 
internal revenue collection district will be omitted from the symbols 
appearing on the strip stamps, but each stamp, except the strip stamps 
of less than one-half pint denomination, will bear a serial number. 

(so~) 
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The issuance of strip stamps without charge will make it unneces- 
sary for owners of such stamps to present unusable stamps to District 
Directors for exchange. Such stamps will be turned over to the store- 
keeper-gauger for destruction. 

Claims for redemption of strip stamps purchased on or before De- 
cember 81, 1954, will be filed with the appropriate Assistant Regional 
Commissioner, Alcohol and. Tobacco Tax, by the owners thereof. Such 
claims should be accompanied by the stamps, unless the stamps were 
reissued pursuant to a verified inventory, and an inventory of the 
stamps. Inventories of stamps held by domestic bottlers will be veri- 
fied by storekeeper-gaugers at the premises and the stamps reissued 
to the bottlers for use on and after January 1, 1955. Stamps held in 
this country by importers will be surrendered to the appropriate As- 
sistant Regional Commissioner, Alcohol and Tobacco Tax, for veri- 
fication of inventory and, where desired, for reissuance. Stamps held 
abroad by importers or their agents or foreign suppliers may be sur- 
rendered for verification of inventories and reissuance, to such in- 
ternal revenue or customs o%cers on duty abroad, as may be desig- 
nated to perform this task by the Commissioner of Internal Revenue 
and the Commissioner of Customs. Claims of the type herein referred 
to will be processed in the regular manner for payment. Attention is 
invited to the regulations which provicle that the redemption of this 
kind of stamp may be made only in quantities of the money value of 
$5 or more and where claim is filed within 2 years from the date of 
issue of the stamps. 

SECTION 5009. — STAMPS FOR DISTILLED SPIRITS 
WITHDRAWN FOR EXPORTATION 

Procedure for handling s™ps to be affixed to packages and casks 
of distilled spirits and alcohol intended for export, und. er the Internal 
Revenue Code of 1954. See Rev. Rul. 55-102, page 569. 

SUBPART C. — WINES 

SECTION 5041. — IMPOSITION AND RATE OF TAX 

(Also Section 5051. ) Rev. Rul. 55 — 101 

Under the provisions of the Internal Revenue Code of 1954, and 
the regulations promulgated pursuant thereto, the method of payment 
of internal revenue excise taxes on beer and wine imposed by sections 
5051 and 5041 of the Code of 1954 will be by tax returns instead of by 
stamps. See 26, the Beer Regulations, CFR Part 245, and the Wine 
Regulations, 26 CFR Part F40, effective January 1, 1955. Under 
such regulations, the sale of beer and wine stanips was discontinued as 
of the close of business on December 81, 1954. 

Form 2034, "Beer Tax Return, " provides spaces for showing the 
name and address of the brewery and for the date and signature of 
the person execut, ing tlie return, as well as the "capacity" in which 
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he signs. There are five lines at the top of the form for entering 
the amounts of the total taxes due from Schedule A, plus adjustments, 
gross tax, minus adjustments, and tax to be paid with the return. 
Schedule A provides for showing the total barrels of keg beer and 
bottled beer, as well as the amount of tax, which is the same amount 
to be entered on line 1 at the top of the form. Schedules B and C 
will be used for refiecting information on adjustments which will 
increase or decrease the amount of tax due the 6overnment. At the 
top of the return form, space has been provided for showing the 
"Serial No. " of the return which, for each taxpayer, will begin with 
"1" on January 1 of each calendar year. 

Form 2050, "Wine Tax Return, " provides space at the top for 
showing the name of the taxpayer, the operating bonded name of the 
winery or wine cellar and the number and address thereof. Immedi- 
ately below, five spaces are provided for showing the total tax from 
Schedule A, adjustments from Schedule B, total, less credit adjust- 
ments from Schedule C, and the amount of tax to be paid with the 
return. Spaces are then indicated for the signature of the individual 
signing the return, the capacity in which he signs, and the date. 
Schedule A provides for information showing the computation of 
the tax, and Schedules B and C provide spaces for indicating the plus 
and minus adjustments. There is also provided at the top of the 
form a space for showing the serial number of the return. Such serial 
number will begin with '1" for each taxpayer on the first day of each 
calendar year. 

Form 2052, "Prepayment of Wine Tax, " has been adopted as the 
form for use of wineries and wine cellars in connection with the pre- 
payment of the wine tax. Such form is self-explanatory and will be 
serially numbered in the same manner as Form 2050. 

The beer tax return, Form 2084, will be prepared in quadruplicate 
and will be submitted, with the accompanying remittance, to the Dis- 
trict Director of. Internal Revenue not later than the close of the 
business day next succeeding. that on which the tax liability is incurred, 
except that Form 2084 need not be prepared nor the remittance of the 
tax made until the total gross tax (for one or more days) reaches $100. 
However, regardless of the amount of gross tax, Form 2084, with re- 
mittance, will be prepared and filed covering the last day or days of 
the next preceding month, even though the ainount of tax due is less 
than $100. The time for filing the wine tax return, Form 2050, is 
the same, except that the tax due will be allowed to accumulate until 
the total for successive days is $10 instead of $100. 

The original and one copy of Form 2084 or Form 2050, with remit- 
tance in full for the net amount of tax, will be mailed or delivered 
to the District Director of Internal Revenue. One copy of the return 
mill be retained by the taxpayer, and the remaining copy, in the case 
of brewers, will be transmitted to the Assistant Regional Commis- 
sioner, Alcohol and Tobacco Tax, with Form 108, "Brewer's Monthly 
Report of Operations, " not later than the 10th day of the succeeding 
nionth. The tax may be paid by cash, or by check or money order made 

ayable to the "District Director of. Internal Revenue. " The Wine 
egulations provide that where the proprietor of a bonded winery or 

a bonded wine cellar desires to remove wine subject to tax in an amount 
in excess of his tax deferral bond coverage, Form 2052 will be used 

364050' — 56 — 37 
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and filed in duplicate witli the District Director of Internal Revenue, 
accompanied by an appropriate remittance. 

Beer and wine stamps which ivere not used and which were in the 
hands of breivers and proprietors of wine cellars and wineries at the 
close of business on December 31, 1954, may be submitted for redemp- 
tion on Form 843 to the Assistaint Regional Commissioner, Alcohol 
and Tobacco Tax. (See the Miscellaneous Regulations Relating to 
Liquor, 26 CFR Part 170. ) 

Copies of the several forms which are discussed in this Revenue 
Ruling are av;iilable froni the o%ces of the Assistant Regional Com- 
niissioner, A. lcohol and Tobacco Tax. 

SUBPART D. — BEER 

SECTIOiV 5051. — 1MPOSITIOV AND RA. TE OF TAX 

Procedure for handling beer tax returns under the Internal Revenue 
Code of 1054, and the disposition of unused beer stanips. See Rev. 
Rul. 5o — 101, paoe o66. 

SECTIOX 5053. — EXEAIPTIOXS 

26 CFR 245. 201: Reciprocating foreign coun- 
tries. 

Costa Rica added to list of reciprocating foreign countries. See 
Rev. Rul. o5 — 362, page 577. 

SECTION 0, . — REFUXD AXD CREDIT OF TAX, OR 
RELIFF FROM LIABII. ITY 

Rev. Rul. 55-343 26 CFR 245. 253: Beer lost, or destroyed by 
fire) casualty) ol act of God. 

Section 5057(b) of the Internal Revenue Code of 1954 and section 
245. 253 of tlie Beer Regulations perinit the refund of tax or allowance 
of credit for the tax p~aid on beer lost as a result of breakage before 
the transfer of title thereto to any other person. Sections 245. 254 and 
245. 255 of the regulations establish the procedure for the tiling of 
claims for refund or credit, respectively, and require tliat claims under 
section 5057 of the Code must be filed w~ithin 6 months from the date 
of the loss. Held, due to the frequency of losses of beer as a result of 
breal. -age, brewers should file clainis on a monthly basis for refund of 
tax or for alloivance of credit for the tax paid on beer so lost before 
title to the beer has been transferred to another person. The daily 

summary record of tlie renioval of bottled beer, required by section 
245. 351 of the Beer Regulations, must be kept by the brewer showin~ 

the quantities of beer lost by breakage after removal but while stil~ 

owiied by tlie brewer. 
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SUBPART E. — GENERAL PROVISIONS 

[$ 5173. 

SECTION 5061. — METHOD OF COLLECTING TAX 

(Also Section 5009. ) Rev. Rul. 55-102 

Section 5061 of the Internal Revenue Code of 1954 provides that the 
taxes on distilled spirits and on other products shall be paid by return, 
with the proviso that the taxes shall continue to be paid by stamp until 
the Secretary or his delegate shall, by regulations, provide for the pay- 
ment of the taxes by return. The regulations provide for extending 
the use of the existin~o' distilled spirits excise tax stamps to cover 
packages of distilled spirits, and also provide that storekeeper-gaugers 
will issue wholesale hquor dealer's stamps in appropriate instances, 
thereby eliminating the further use of the distilled spirits coupon 
stamps for taxpaying distilled spirits. 

Under the regulations issued pursuant to section 5009 of the Internal 
Revenue Code of 1954, the five and ten cent stamps aSxed to packages 
and casks of distilled spirits intended for export will be furnished by 
District Directors of Internal Revenue without charge, upon receipt 
of Form 206, "Distilled Spirits for Exportation, Free of Tax, " 
properly executed and accompanied by Forin 1520, "Report of Spirits 
Gauged, " or Form 1456, "Alcohol for Export, " properly executed and 
accompanied by Form 1440, "Report of Alcohol Gauged. " The stamps 
now being used will continue to be issued until such time as new stamps 
may be provided. 

SECTION 5062. — REFUND AND DRAWBACK IN CASE 
OF EXPORTATION 

REGCLATIONs 28 SEGTION 176. 11a: Reciprocating 
foreign countries. 

Costa. Rica added to list of reciprocating foreign countries. See 
Rev. Rul. 55 — 362, page 577. 

SUBCHAPTER B. — DISTILLERIES 

PART I. — ESTABLISBMENT 

SECTION 517:. — DISTILLER Y FIXTURES AND 
EQUIPMENT 

26 CFR 235. 129: Bottling tanks. Rev. Rul. 55-56 

Section 285. 129 of the Rectification of Spirits and Wines Regula- 
tions provides in part that outlet pipe connections on bottling tanks 
Iiiust be equipped with check valves. This requirement applies to 
pipelines attached to bottling tanks installed at rectifying plants prior 
to existing regulations as w~ell as those installed subsequent thereto. 



$ 5194. ) 570 

PART II. — OPERATION 

SECTION 5198. — DRAWING GAUGING, AND MARKING QF 
DISTILLED SPIRITS 

26 CFR 225. 415: To change kind of cooperage. Rev. Rul. 55-40 
Neutral grain spirits of 100 degrees of proof may be received at 

an internal revenue bonded warehouse, reduced in proof to 111 de- 
grees of proof in bulk gauging tanks in the regauge room of the 
warehouse, and drawn off into reused wooden barrels for the purpose 
of improving the quality of the spirits. 

Advice has been requested whether it is permissible to receive 
neutral grain spirits at an internal revenue bonded warehouse at 190 
degrees of proof, dump such spirits into bulk gauging tanks in the 
regauge room in order to reduce the proof thereof to 111 degrees and 
draw the spirits o8 into reused wooden barrels, andi if so, what serial 
numbers should be placed on the packages. 

Section 225. 415 to section 225. 417, regulations relating to the ware- 
housing of distilled spirits, make provision for the transfer of 
spirits from one kind of cooperage to anotlier and establish the 
procedure to be followed relative thereto. Section 225. 408 pro- 
vides in part that spirits in warehouse storage tanks which were 
produced at 190 degrees or more of proof may be reduced in such 
storage tanks to not less than 111 degrees of proof prior to being 
drawn into packages. Section 225. 411 of the regulations provides 
that all packages filled from warehouse storage or gauging tanks shall 
be serially nunibered, separately from packages filled at the distillery, 
beginning with number 1, preceded by the letter "T, " as T — 1, T — 2, etc. 

AVhile the regulations do not speciiically provide for the proposed 
procedure, it is held that the use of. bulk gauging tanks for such 
transfer, duniping, reducing in proof and filling of packages with 
distilled spirits, in accordance with the applicable provisions of Regu- 
lations 10, as indicated above, constitutes substantial compliance there- 
with and may be permitted, upon proper request, by the Assistant 
Regional Commissioner, Alcohol and Tobacco Tax. Such operations 
niay be performed only at such times as there are no regauge activi- 
ties being conducted and when the services of a storekeeper-gauger 
are available for necessary supervision. The packages in which the 
spirits are placed after reduction in proof should be serially numbered 
in. accordance with Section 225. 411. 

SECTION 5194. — TRANSFER OF SPIRITS AT REGISTERED 
DISTILLE RIES 

Rev. Rul. 55-859 26 CFR, 225. 124: Pipelines. 
, (Also 26 CFR 225. 581; 285. 888, ) 

Distilled spirits may be tarpaid in two or more bulk gauging 
tanks of an internal revenue bonded warehouse for transfer by pipe- 
line to a rectifying plant for perfectin blends at such plant. 

Advice has been requested whether distilled spirits may be taxpaid 
1n excess of the amount required for a blend, a partial transfer by 

pipeline made to the rectifying plant processing tank, and the rem. 
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nants remaining in the gauging tanks subsequently transferred to a 
separate processing tank. 

Section 225. 581 of the Regulations relating to the %warehousing of 
Distilled Spirits provides in part that when spirits have been gauged 
or regauged for taxpayment they must be promptly taxpaid and 
remov~ed from the warehouse, Section 225. 124, relative to pipeline 
transfers, requires that the pipelines must be so arranged as to perinit 
complete drainage or emptying after each transfer of spirits. 

Section 235. 383 of the Regulations relating to the Rectification of 
Spirits and )Vines, covering ~the receipt of spirits at a rectifying plant 
by pipeline, by reference to section 235. 382, requires the rectifiier to 
give notice on Form 122, Rectifier's Notice of Dumping and Rectifiica- 
tion, to the internal revenue ofiicer assigned to the iectifying plant 
immediately upon the transfer of spirits into processing tanks. 

In order to utilize the maximum gauging tank facilities in the 
instant case, the proprietor desires to taxp~ay in excess of the amount 
of spirits needed for each batch of spirits to be blended at the recti- 
fying plant. The exact amount of each type of spirits required in a 
blend would be transferred from the warehouse gauging tank to a 
processing tank at the rectifying plant. The gallonag~e remaining in 
the gauging tank would be retained temporarily. After the required 
amount of each type of spirits had been transferred, the pipeline 
would be cleared by air. Subsequently, the remnants remaining in 
each tank would be pumped to another processing tank and the pipe- 
line again cleared by air. This procedure would be continued until 
all desired batches of blended spirits had been completed in the 
rectifying plant and all remnants had been transferred to the process- 
ing tank containing remnants only. 

It is held that distilled spirits may be taxpaid in two or more bulk 
gauging tanks of an internal revenue bonded warehouse in excess of 
the actual needs for perfecting blends at a rectifying plant and the 
remnants of such spirits left in the warehouse tanks temporarily atter 
the initial quantities needed have been withdrawn. However, the 
withdrawal of the total quantity of spirits from each tank must be 
completed expeditiously and within a 24-hour period in substantial 
compliance with section 225. 124 and section 225. 581. Also, Forms 122 
must be prepared after the receipt of the last deposit and the last 
remnant in the respective processing tanks for each batch completed 
in the rectifying plant, in substantial compliance with section 235. 383. 

26 CFR 225. 581: Immediate removal upon tax- 
payment. 

Taxpayment of distilled spirits in two or more bulk gauging tanks 
of an internal revenue bonded warehouse in excess of the actual needs 
for perfecting blends at a rectifying plant. See Rev. Rul. 55-359, 
page 570. 

26 CFR 235. 383: Receipt by pipeline. 
Taxpayment of distilled spirits in two or more bulk gauging tanks 

of an internal revenue bonded warehouse in excess of the actual needs 
for perfecting blends at a rectifying plant. See Rev. Rul. 55-359, 
page 570. 
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PART III. — GENERAI PROVISIONS RELATING To DISTILLERIES AND 
DISTILLED SPIRITS 

SECTION 5212. — PREVENTION AND DETECTION OF 
FRA. UD 

26 CFR 182. 526: )withdrawal for taxfree use 
ol' fol' expol'f, . 

(Also 5555 182. 648. ) 
Section 182. 526 of the Industrial Alcohol Regulations requires in 

part that when alcoliol is withdrawn free of tax from an industrial 
;ilcohol plant or a bonded warehouse for scientific purposes, use of 
hospitals, etc. , there shall be stenciled on the Government head of 
each package or side of each case the purpose of withdrawal, such as 
"Hospital Use, " "Scientific Purposes, " etc. He0, in cases where the 
withdraival permit, Forni 1450, Alcohol for Use by States, Municipal- 
ities, Flospitals, Colleges, Scieiitific Institutions, Etc. , does not show 
the specific purpose for wliich taxfree alcohol is withdrawn, it will be 
sufficient to shoiv on the package and on Form 1440, Report of Alco- 
hol Gauged, the purpose of withdraival as "Scientific, " or an appro- 
priate abbreviation thereof. 

26 CFR 225. 640; Refiilling, gauging, and mark- 
ing packages of taxpaid spirits withdraivn 
fl'0111 a gaugllig talik. 

(Also k ederal Alcohol Administration Act, 
Section 5(e) & 

FA Ii. Regulations Xo. 5, Sec- 
tion 21. ) 

Rev. Rul. 55 — 899 

Procedure with respect to the ruarkiug and branding of wholesale 
liquor dealer packages containing straight whiskv taxpaid at the end 
of 8 vesrs and consolidated in the original packages which are then 
coated with parafiin, and the subsequent labeling of such spirits 
when bottled. 

Advice has been requested whether homooeneous straiglit whisky, 
which is tazpaid at 8 vears of age and consolidated in the original 
containers as ii holesale liquor dealer packages, may still be designated 
according to the original class and type if the wholesale liquor dealer 
packages are coated on the outsicle with paraffin. If so, further advice 
has been requested concerning the niarkings and. brands to be placed 
on the wholesale liquor dealer packages. 

Section 21, Class 2 (b), (c), and (d) of Regulations No. 5 provides 
that whisky bottled on or after July 1, 1088, and aged in charred new 

oak cooperage for not less than 24 caleiidar nionths may be designated 
"straiglit whisky" if a distillate from fermented mash of grain dis- 
tilled~at not more than 160 degrees of proof and withdrawn from the 
c. istern room of the clistillery at not niore than 110 degrees and not 

less than 80 degrees proof, whether or not such proof is further re- 

duced prior to bottlino to not less than 80 degrees proof; and further 
as "straight rye whisky" or "straight bourbon whisky" if distilled 

from a fermented mash of grain of wliich not less than 51 percent 

is rye grain or corn grain, respectively, and aged in charred new oak 

cooperage. The regulations define "age" in tlie case of American t)pe 
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whisky, other than the various types of corn whisky, as that period 
during which, after distillation and before bottling, distilled spirits 
have been kept in charred new oak containers. Section 39(a) (2) of 
the regulations requires that the age of any of the types of straIght 
whisky be stated substantially as follows: "This whisky is (years 
and/or months) old. " 

Whisky produced and aged in accordance with the standards re- 
ferred to and which is bulk gauged solely for taxpayment and return 
(consolidated) to the original packages for bottling at a later date, 
would be considered as having remained in the original oak containers 
from the date of deposit in the warehouse. Tlierefore, the classifica- 
tion of the spirits and the privilege of claiming age the~reon would re- 
main unchanged. However, the provision in the regulations for 
claiming age contemplates the storage of tile spirits in standard oak 
containers under normal conditions. Therefore, and in accordance 
with the required age statement in the case of straight whisky, age 
inay be claimed only for the time the whisky in question was stored 
in the warehouse in standard oak containers under normal conditions. 
Since no age may be claimed on whisky for the period of its storage in 
cooperage coated with paragon, the maximum age to be shown on the 
labels when the whisky is bottled may not be in excess of 8 years. 

The wholesale liquor dealer packages should be marked as indicated 
in the applicable sections of the Regulations relating to the Warehous- 
ing of Distilled Spirits, particularly sections 22o. 640 and 225. 641. 
If the original barrels to be used for repackaging the taxpaid whisky 
are coated with parafIin, such treatment would make the barrels com- 
parable to paraSn lined barrels from the standpoint of claiming age 
and the "kind of cooperage" should be marked on the barrels as "PAR. " 
If the original barrels to be used for repackaging the taxpaid whisky 
marked "C" are not so treated, the kind of cooperage to be shown on 
the barrel may be designated as "C" in accordance with the intent 
nf section 225. 640 of the regulations. 

SECTION 5217. — EXEMPTIONS RELATING TO NATIONA. L 
EMERGENCY TRANSFERS 

26 CFR 220. 554: Vodka. Rev. Rul. 55-114 
(Also Treasury Decision 5864, Section 171. 195. ) 

Spirits, including alcohol, transferred to a registered distillery 
pursuant to Treasury Decision 5864, C. B. 1951 — 2, 248, inay not be 
redistilled or otherwise used in the productio~ of vodka at a regis- 
tered distillery. 

Advice has been requested whether alcohol transferred from an 
industrial alcohol plant or an industrial alcohol bonded warehouse to 
an internal revenue bonded warehouse and redesignated as neutral 
spirits, pursuant to the provisions of Treasury Decision 5864, C. B. 
1951 — 2, 248, may be transferred to a registered distillery for the 
manufacture of vodka. 

For the purpose of assuring availability of aclequate supplies of 
alcohol at 160' of proof or more for Government use in case of a 
national emergency, section 8188 of the Internal Revenue Code of 
1939 and Treasury Decision 5864, issued pursuant thereto, authorize, 
among other things, the transfer of alcohol from an industrial alcohol 
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plant or an industrial alcohol bonded warehouse to a distillery or 
internal revenue bonded warehouse for redistillation or storage or 
any other purpose deemed necessary for the national defense, with the 
privilege of withdrawal therefrom, if of a proof of 16'0' or more, for 
any taxfree purpose authorized by sections 8100 to 8126, inclusive, of 
the Internal Revenue Code of 1989 (sections 5801 through 5820 of 
the Internal Revenue Code of 1954) or for any purpose authorized 
for like spirits produced at a distillery. These provisions were in- 
corporated in section 5217 of the Internal Revenue Code of 1954. 

Section 220. 554 of the Distilled Spirits Regulations (formerly sec- 
tion 183. 588 of Regulations 4) provides in part that neutral spirits 
which are reduced to not more than 110' of proof and after such re- 
duction in proof are so treated by one of the methods set forth in the 
regulations so as to be without distinctive character, aroma, or taste 
shall be branded "Vodka. " This provision is based on section~21(a) of 
of. the Federal Alcohol Administration Regulations No. 5, relating to 
the labeling and advertising of distilled spirits, which prescribes a 
standard of identity for "Vodka" in like language. Thus, although 
"Vodka" may be produced at a registered distillery, the regulations 
above cited require withdrawal at not more than 110' of proof and so 
conflict with the requirement that alcohol if transferred to a registered 
distillery or an internal revenue bonded warehouse and removed for 
beverage purposes be withdrawn at a proof of 160' or Inore. 

Therefore, there is no authority for transferring alcohol from an 
industrial alcohol plant or industrial alcohol bonded warehouse to an 
internal revenue bonded warehouse for later transfer to a registered 
distillery for redistillation and ultimate removal from bond as 
"Vodka" even though the alcohol is redesignated as "neutral spirits" 
in the internal revenue bonded warehouse under section 171. 288 of 
Treasury Decision 5864. 

IIowever, alcohol or neutral spirits transferred to internal revenue 
bonded warehouses from industrial alcohol plants and industrial al- 
cohol bonded wai ehouses pursuant to Treasury Decision 5864 may be 
withdrawn, if 160' of proof or more, taxpaid and then transferred 
to a rectifying plant for the production of "Vodka. " See Rev. Rul. 
54 336y C B 1954 2& 557 

TREASURY DECISION 5864, SECTION 171. 195: Au- 
thorized removals. 

Production of vodka from spirits transferred pursuant to Treasury 
Decision 5864, C. B. 1951 — 2, 248. See Rev. Rul. 55 — 114, page 86. 

SUBCHAPTER C. — INTERNAL REVENUE BONDED WAREHOUSES 

PART II. — OPERATIONS 

SECTION 5241. — SUPERVISIOV OF OPERATIONS 

26 CFR 225. 852: IUeys to proprietor's locks. Rev. Rul. 55-860 

The proprietor of an internal revenue bonded warehouse may aux 
his locks to any doors between interior parts of a warehouse building 
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or to any of the outside doors of an individual building, provided that 
as many keys to each of the proprietor's locks are fu~rnished to the 
Assistant Regional Commissioner, Alcohol and Tobacco Tax, as may 
be required. Where the outside doors of a building are to be secured 
with proprietor's locks, such locks should be afiixed in such a manner 
that the Government lock can be independently afiixed and removed. 

26 CFR 225. 855: Warehouse to be kept locked. Rev. Rul. 55-115 

Section 225. 855 of the Warehousing Distilled Spirits regulations, 
which relates to the locking of internal revenue bonded warehouses, 
provides in part that where the distilled spirits or other property is in 
imminent danger of loss by fire, Hood, or other casualty or where the 
safety of the proprietor or his employees is endangered, and it is im- 
practicable to first obtain authorization irom tile storekeeper-gauger in 
charge or the Assistant Regional Commissioner, Alcohol and Tobacco 
Tax, city or State fire or police ofiicials or the proprietor of the ware- 
house may remove seals or locks for the purpose of preventing loss of 
property or of avoiding danger to the safety of personnel. 

In order to advise the plant proprietor and public or private fire or 
olice organizations relative to the breaking of such locks, the fol- 

owing statement may be placed on or near warehouse doors in the form 
of signs or warnings: 

IN THE EVENT OF SERIOUS EMERGENCY 

IF ENTRANCE IS NECESSARY TO PREVENT OR COMBAT FIRE, 
FLOOD, OR OTHER DISASTER, THE LOCKS ON THIS WARE- 
HOUSE MAY BE BROKEN BY MEMBERS OF PUBLIC OR PRIVATE 
FIRE OR POLICE ORGANIZATIONS, OR THE PROPRIETOR. 
WHEN SUCH ENTRANCE BY FORCE IS MADE, THE PROPRIETOR 
MUST NOTIFY THE STOREKEEPER-GAUGER WITHOUT DELAY, 
AiVD MAINTAIN STRICT GUARD UNTIL HIS ARRIVAL. 

26 CFR 225. 857: Admittance of proprietor. 
(Also 26 CFR 225. 859, ) 

Rev. Rul. 55 — 861 

Although the gauging of spirits at an internal revenue bonded 
warehouse is prohibited under ordinary circumstances except for of- 
ficial purposes, the provisions of section 225. 257 of the Regulations 
relating to the Warehousin of Distilled Spirits for access to the 
spirits for "other legitimate purposes" is interpreted as permitting 
the taking of gross and net weights and proofs of spirits in specific 
instances, such as loss or quality studies, etc. , with the approval of 
the Assistant Regional Commissioner, Alcohol and Tobacco Tax, 
where the data obtained would be of interest to the Government as 
well as to the proprietor. 

Advice has been requested regarding the regauge of experimental 
packages of distilled spirits at the end of the experiments conducted 
in an internal revenue bonded warehouse for the purpose of deter- 
mining the rate of loss sustained during storage. 

The commercial gauging of spirits remaining in storage is prohib- 
ited by section 225. 859 of the Regulations relating to the 9 arehousing 
of Distilled Spirits, which provides, "Spirits shall not, be gauged ex- 
cept as required for ofiicial purposes. " Section 225. 857 of the regula- 
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tions niakes provision for the proprietor of an internal revenue bonded 
warehouse to have admittance, in the presence of a storekeeper-gauger, 
to the warehouse and the spirits therein for the purpose of repairing~ 
cooperage, taking necessary measures to prevent waste of the spirits 
by leakage or for other legitiinate purposes. 

The gauging of spirits in the manner prescribed in the regulations, 
in specific instances such as loss or quality studies, etc. , with the ap- 

roval of the Assistant Regional Commissioner, Alcohol and To- 
acco Tax, where the data obtained would be of interest to the Govern- 

ment as well as to the proprietor, comes within the scope of "other 
legitimate purposes" and therefore is not in violation of section 225. 359 
ot' the regulations. This work should be done at a time or times when 
a storekeeper-gauger is available for the required supervision. 

26 CFR 225. 859: Commercial gauging. 

Gauging of spirits in specific instances, sucli as loss or quality 
studies with the approval of the Assistant Regional Commissioner, 
Alcohol and Tobacco Tax. See Rev. Rul. 55 — 86~1, page 575. 

SECTION 5247. — )VITHDRAWAI OF SPIRITS FOR 
EXPORTATION 

26 CFR 182. 594: Export bonds. Rev. Rul, 55-116 

An exporter maV execute one bond, Form 1495, Continuing Ex- 
port Bond (Alcohol Vcithdrawn Tax-Free for Exportation) cover- 
ing exportations from more than one industrial alcohol bonded 
ivarehouse operated in the same internal revenue region. 

Advice has been requested whether one continuing export bond on 
Form 1495 may be executed covering exportations froni i»ore than one 
industrial alcohol bonded warehouse in lieu of a separate export bond 
for each such industrial alcohol bonded wareliouse. 

Section 182. 594 of the Industrial Alcohol Regulations provides in 
part that a continuing bond, Form 1495, may be filed by the exporter 
to cover exportations of alcohol from a~n industrial alcohol bonded 
warehouse from time to time and that the penal sum of the bond 
shall be suKcie»t to cover the tax at the distilled spirits rate on tlie 
maximum quantity of alcohol that may remain unaccounted for at 
any one time but not in excess of $200, 000 or less than $1, 000. 

There is no provision in the regulatio»s which would prohibit the 
filing of one. bond by an exportei to cover withdrawals for exporta- 
t, ion of alcohol from more tlian one industrial alcoliol bonded ware- 
liouse. AccoidIngly, one bo»d, Irorin 1495, niay be executed by an 
exporter coveri»g exportations from more than one industrial alcohol 
bonded warehouse operated in the same internal revenue region. The 
penal sum of the bond must cover the tax on the niaximum quaiitity of 
alcohol that may remain unaccounted for at tuiy one time so that the 
total tax on such quantity of alcohol does not exceed the maximum 
amount stated in the bond. Also, consent of surety must be filed 

specifying any additional warehouses from wliicli withdrawals will 
be made. 
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SECTION 5248. — WITHDRAWAL OF SPIRITS WITHOUT 
PAYMENT OF TAX 

26 CFR 182. 680b: Reciprocating foreign coun- Rev, Paul. 55 — 862 ' 
tries. 

(Also 5862, 5058, 5062; 26 CFR 225. 861, 240. 691, 
245. 291; Regulations 28, Section 176. 11a. ) 

Alcohol, distilled spirits, wine and fermented malt liquor may be 
withdrawn free of. tax or with benefit of drawback for use as supplies 
on aircraft registered in Costa Rica and actually engaged in foreign 
trade or trade between the United States and its possessions, where 
trade by foreign aircraft is permitted. Accordingly, Revenue Ruling 
54-576, C. B. 1954 — 1, 82, is herebv modified to include Costa, Rica. 

As so modified, the Revenue Ruling reads as follows: 
Under the provisions of section 309 of the Tariff Act of 1930, as amended 

(46 Stat. 690, as amended; 19 U. S. C. 1309) and applicable regulations of the 
Internal Revenue Service, alcohol, distilled spirits, fermented malt liquor and 
wine may be withdrawn free of tax or with benefit of drawback for use as 
supplies on aircraft registered in the following foreign countries and actually 
engaged in foreign trade or trade between the United States and its possessions, 
where trade by foreign aircraft is permitted: 

Australia Denmark Norway 
Bahama Islands Ecuador Peru 
Belgium France Sweden 
Bermuda Israel Switzerland 
Brazil Italy United Kingdom 
Canada Japan 
Costa Rica The Netherlands 

26 CFR 225. 861: Reciprocating foreign coun- 
tries. 

Costa Rica added to list of reciprocating foreign countries. See 
Rev. Rul. 55 — 862, above. 

SUBCHAPTER D. — RECTIFYING PLANTS 

PART II. — OPERATION 

SECTION 528. — REGULATION OF BUSINESS OF 
RECTIFIER 

26 CFR 285. 845: Form 27 — B Supplemental. Rev. Rul. 55 — 176 
(Also Part III — C, Section 5 (e); FAA Regu- 

lations No. 5, Section 22. ) 
A small percentage of recovered spirits (not neutral) may be used, 

within the 21/2 percent limitation permitted for harlnless coloring, 
fiavoring, and blending materials prescribed in section 22 of Regula- 
tions No. 5, in a blend of straight whisky and neutral spirits. The 
basic blend must consist of the prescribed percentages of straight 
whisky and neutral spirits within the limitations of the approved 
formula, Form 27 — B Supplemental, Formula and Process for Recti- 
fied Products, " covering such blend. However, neutral spirits as such 

r Further modilled by Revenue Ruling 55 — 741, I. R. B. 1955 — 51, to include the Federal 
Republic of Germany. 



$ 5301. ] 578 

may not be used as a part of the 2I/2 percent permitted for coloring, 
flavoring and blending materials. See Rev. Rul. 54-300, C. B. 
1954-2, 458. Neutral spirits which have been reduced in proof to 
less than 190' and stored in reused cooperage, as for example, for a 
period of from 2 to 4 years are still classed as "neutral spirits" within 
the intent of Revenue Ruling 54-350, supra, and, accordingly, may 
not be used as a part of the 2I/2 percent permitted for coloring, Qavor- 
ing, and blending materials. 

SUBCHAPTER E. — INDUSTRIAL ALCOHOL PLANTS. BONDED WARE- 
HOUSES, DENATURING PLANTS, AND DENATURATION 

PART I. — INDUSTRIAL ALCOHOL PLANTS, BONDED WAREHOUSES, AND 
DENATURING PLANTS 

SECTION 5301. — ESTABLISHMENT OF INDUSTRIAL 
ALCOHOL PI. ANTS 

26 CFR 182. 7: INDUsTRIAL ALcoHQL PLANTs: 
Restrictions. 

(Also Sections 5302, 5303 
& 

26 CFR 182. 514, 
182. 715. ) 
TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER E, PART 182. — 

INDUSTRIAL ALCOHOL 

T. D. 6117 

Miscellaneous amendments 

TREASURT DEPARTMENT, 
OFFICE OF TIIE COMMISSIONER OF INTERNAL REvENUE, 

lVasht'ngton 85, D. C. 
To Officers and Employees of the Internal Revenue Servt'ce and Others 

Concerned: 
On November 17, 1954, a notice of proposed rulemaking with respect 

to part 182 of title 26 (1939) of the Code of Federal Regulations was 

published in the Federal Register (19 F. R. 7408). The purposes 
of the amendments were stated as (a) to implement the provisions 
of the Internal Revenue Code of 1954 (1) by permitting the conduct of 
other businesses on the industrial alcohol plant premises, (2) by de- 

letingp 

the restriction that industrial alcohol plants may not be located 
within 600 feet of a vinegar plant using the vaporizing process, (3) by 
deleting the restriction that ether may not be produced on industrial 
alcohol plant premises, (4) by deleting the requirement that signs 
at industrial alcohol plants, bonded warehouses, and denaturing plants 
be painted in oil colors or gilded, (5) by deleting the requirement for 
a special application to build a fence around an industrial alcohol 

plant, bonded warehouse, or denaturing plant, (6) by requiring the 

registry of only those stills set up for distillation, redistillation, or 

recovery of alcohol or rum, (7) by changing the retention period for 
wholesale liquor dealer records from 4 to 2 years, (8) by deleting the 

requirement that export stamps be paid for, and (9) by permitting 
the recovery of denatured rum, and (b) to implement administrative 
decisions relative to individual sureties, the approval of Forms 1614 

and 1696 by the storekeeper-gauger, the methods of. taxpayment of 
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alcohol, tank truck shipments, the transfer of instructions to employees 
from regulations to internal management documents, the use of Form 
92, the date of submission of reports by permittees, the elimination of 
Form 129, and the removal of regulatory provisions relative to ethyl 
acetate. No data, views, or arguments pertaining thereto having been 
received within the period of 15 days from the date of publication 
of said notice; accordingly, part 182 of title 26 of the Code of Federal 
Regulations is amended as follows: 

PARAURArl 1. Wherever the term "supervisor" or "district super- 
visor" appears in the sections of the regulations revised by this Treas- 
ury decision, such term is hereby amended to read "assistant regional 
commissioner". 

PAR. 2. Subsection 182. 6 (n) and $ $ 182. 86, 182. 87, 182. 188, 182. 189, 
182 190~ 182 191& 182 192' 182 193& 182 194& 182 195~ 182 196& 182 283y 
182. 408j, 182. 564, 182. 572, 182. 578, 182. 574, 182. 574q, 182. 574r, 182. 574t, 
182'837& 182 888& 182'839~ 182 840) 182 841) 182 842& 182 848& 182 844& 

182. 929, and 182. 930 are revoked. 
PAR. 3. Section 182. 1 is redesignated as section 182. 8 and new sec- 

tions 182. 1 and 182. 2 to read as follows are inserted: 
SEO. 182. 1. PRoDUcTIQN AND DIBPosITIoN CE INDUsTRIAL ALcoHQL. — These 

re'ulations, Regulations 8 and appendix, Industrial Alcohol (26 CFR pt. 182), 
contain the precedural and substantive requirements relative to the production, 
disposition, and use of industrial alcohol, including denatured alcohol. The 
regulations cover the establishment and operation of industrial alcohol plants, 
bonded warehouses, and denaturing plants, the taxpayment, transfer, expor- 
tation, and denaturation of alcohol, formulas for denaturation, the use of alcohol 
free of tax, the sale and use of denatured alcohol, the transportation of tax-free 
and specially denatured alcohol, the packaging, labeling, and sale of articles 
containing denatured alcohol, and the bringing into this country of alcohol and 
articles containing alcohol from abroad. These regulations also cover the issu- 
ance of permits covering the production of alcohol and denatured alcohol, the 
sale of specially denatured alcohol, and the withdrawal, transportation, and 
use of speciallv denatured and tax-free alcohol. 

SEC. 182. 2. Fosses PREscarREO. — The Director, Alcohol and Tobacco Tax Divi- 
sion, is authorized to prescribe all forms required by this part, including bonds, 
applications, reports, returns, and records. Information called for shall be 
furnished in accordance with the instructions on the forms or issued in respect 
thereto. 

PAR. 4. Section 182. 6, as amended by Treasury Decision 5801 [C. B. 
1950-2, 154), approved August 11, 1950, is further amended by adding 
to the end thereof the following two new paragraphs: 

(a — 10) "Assistant regional commissioner" shall mean the assistant regional 
commissioner, Alcohol and Tobacco Tax, who is responsible to, and functions 
under the direction and supervision of, the regional commissioner of internal 
revenue. 

(a-11) "Director, Alcohol and Tobacco Tax Division" shall mean the Director, 
Alcohol and Tobacco Tax Division, Internal Revenue Service, Treasury Depart- 
ment, Washington, D. C. 

PAR. 5. Section 182. 7 is amended to read as follows: 
SEc. 182. 7. INDUsTRIAL ALcoHCL PLANT8; RE8TRIcTIQNs. — Industrial alcohol 

plants may not be located in any dwelling house, or in any shed, yard, or inclosure 
connected with any dwelling house, or on board of any vessel or boat, or on any 
premises where beer, wines, vinegar, solvents, or proprietary antifreezes or 
articles manufactured with denatured alcohol are manufactured or produced, 
or where sugars or sirups are refined, or where liquors of any description are 
retailed, or where any other business is carried on: Prorided, That industrial 
»cobol plant premises may be used for the conduct of other businesses by the 
proprietor of the industrial alcohol plant not iniolvin the production of alco- 
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holie beverages but which (1) utilize materials, equipment, or proceesses similar 
to or interchau cable with those used fcr the production of alcohol, (2) involve 
the use of byl&roiluci. s or wastage from the production of alcohol, or (3) utilize 
portions of pre&Rises or equipment not required in the production of alcohol for 
entirely dissimilar businesses such as general storage or mechanical repair 
work: A»d pro»'ided furtl&er, That the Director, Alcohol and Tobacco Tax Divi- 
sion, shall find, upon application made to him in each ease, that such use will 
not jeopardize tbe revenue and will not unduly increase administrative super- 
Vlalcl&. 

PAR. 6, Section 182. . &5& is amended by deleting from the section tile 
following: ", painted in oil colors or gilded, ". 

PAR. 7. Section 182. 47 is amended by deleting from the first sentence 
of the section the following: "painted in oil colors or gilded, ". 

PAR. 8. Section 182. 48 is amended to read as foHows: 
SEc. 182. 48. FENcxs oR WALLS AND GATEs. — The provisions of section 182. 38 

relating to fences or u alls (and gates therein) arouud the premises of an indus- 
trial alcohol plant are hereby extended to and made applicable to bonded ware- 
houses. 

PAR. 9. Section 182. 55 is amended by deleting from the first sentence 
of the section the following: ", painted in oil colors or gilded, ". 

PAR. 10. Section 182. 56 is amended to read as follows: 
SEc. 182. , &6. FENcEs oR u ALLs AND GATEs. — The provisions of section 182. 38 

relating to fences or walls and gates around the premises of an industrial alcohol 
plant are hereby extended to and made applicable to denaturing plants. 

PAR. 11. Section 182. 184 is amended to read as follows: 
Ssc. 182. 134. REorsTRx oF Sr&LLS. — Every person haring in his possession or 

custody, or under his control, any still or distillin apparatus set up for distilla- 
tion, redistillation, or recovery of alcohol or rum inust re ister such still or 
distilling apparatus on Form 26, in triplicate, with the assistaut regional com- 
missioner of the re ion in which such equipmeut is located as soon as it is set up. 
Form 26 must be verified bv a written declaration that such registration is made 
under the penalties of perjury. The assistant regional commissioner will, on 
approving the registration of a still on Form 2il, retain one copy, forward one 
copy to the Director, Alcohol aud Tobacco Tax Division, and return the remain- 
in„" copy to the plant proprietor. The proprietor will retain his copy at his plaut 
premises arailable for inspection by internal reveuue oificers. 

PAR. 12. Section 182. 185 is amended to read as follows: 
SEc. 182. 185. SvRErx oR SEct&Rrrx. — The bonds required by this part shall be 

given with corporate surety or collateral security. 

PAR. 18. Section 182. 186, as amended by Treasury Decision 60i4 
tC. B. 1954 — 2, 481j, approved June 28, 1954, is further amended to 
read as follows: 

SEc. 182. 186. CORFORATE SLwErv. — Surety bonds mav be given only with surety 
companies holdin certificate of authority from the Secretary of the Treasury 
as acceptable sureties on Federal bonds, subject to the limitations prescribed 
by the Secretary in Treasury Department Form 356 — Revised, and subject to 
such amendments as may be issued from time to time. 

PAR. 14. Section 182. 197 is amended by deletin&o' the following from 
the single sentence of the section: ", whether individual or corporate, ". 

PAR. 15. Section 182. 199, as amended by Treasury Decision 5801& 

is further amended by deleting the fourth and fifth sentences of the 
section and inserting in lieu thereof the following sentence: "The 
consent may be executed for the surety company by an agent or at- 

torney in fact duly authorized so to do by power of attorney filed by 
the surety with the appropriate assistant regional commissioner, oi' 

the consent may be executed by the home ofhce ofiicials of such surety" 
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PAR. 16. Section 182. 204 is amended as follows: 
(A) By deleting the words "these regulations" in the first sentence 

of the section and substitutino' in lieu thereof the words "this part". 
(B) By deleting the word 'Commissioner" in the second and fifth 

sentence of the section and substituting in lieu thereof the following: 
"Director, Alcohol and Tobacco Tax Division". 

(C) By deleting the third sentence of the section and substitutin~ 
in lieu thereof the following sentence: "A new bond shall be require3 
immediately in case of the insolvency of a corporate surety. " 

P&R. 17. Section 182. 260(e) is amended to read as follows: 

(c) Registry of stills. — Itegister the stills set up for the distillation, redis- 
tillation, or recovery of alcohol or rum, if any, on Form 26, in triplicate, in 
accordance with section 1S2. 134. 

PiR. 18. Section 182. 261(a) (8) is amended to read as follows: 

(3) Registry of stills. — Register the stills set up for the distillation, redis- 
tillation, or recovery of alcohol or rum, if anv, on Form 26, in triplicate, in ac- 
cordance with section 1S2. 134. 

P&R. 19. Section 182. 262(b) (3), as amended by Treasury Decision 
6115 IC. B. 1954 — 2, 511], approved December 8, 1954, is further 
amended to read as follows: 

(3) Registry of stills. — If tlie business is to be permanently discontinued, file 
Form 26, in triplicate, in accordance with section 182. 432 for those stills set up 
for the distillation, redistillation, or recovery of alcohol or rum. 

PxR. 20. Section 182. 279a, as added. by Treasury Decision 6048, 
tC. B. 1953-2, 856], approved november 5, 1953, is further amended 
by deleting the first sentence of the introductory paragraph and sub- 
stituting in lieu thereof the following sentence: "An industrial alco- 
hol plant may be operated alternately for the production of alcohol 
under this part, the production of distilled spirits under part 188 of 
this title, or the production of brandy under part 184 of this title: 
Provided, That such operation as an industrial alcohol plant, regis- 
tered distillery, or fruit distillery is for a period of 24 hours, or mul- 
tiples thereof, concurrent with the calendar day, or days, as the case 
may be. " 

P&R. 21. Section 182. 279c(a), as added by Treasury Decision 6048, 
is further amended as follows: 

(A) By deleting the first sentence of the section and inserting in 
lieu thereof the following sentence: "File Forin 1696 with the store- 
keeper-gauger in charge giving notice of intention to suspend 
operations. " 

(B) By deleting the words "Assistant Regional Commissioner" in 
the fourth sentence of the section and substituting in lieu thereof the 
following words: "storekeeper-gauger in charge". 

P~R. 22. Section 182. 279d(a), as added by Treasury Decision 6048, 
is further amended by deleting the first sentence of the section and 
substituting in lieu thereof the following sentence: "File Form 1696 
with the storekeeper-gauger in charge for authority to resume 
operations. " 

PaR. 28. Section 182. 279e, as added by Treasury Decision 6048, 
is further amended by striking from the section the words "Assistant 
Regional Commissioner" and substituting in lieu thereof the words 
"storekeeper-gauger in charge". 
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PAR. 24. Section 182. 408i, as amended by Treasury Decision 5788, 
[C. B. 1950-1, 151j, approved May 19, 1950, is further amended to 
read as follow~s: 

Smc. 182. 408i. GAvGING oz PAcIIAGxs. — Whenever the proprietor desires to 
vvithdraw alcohol in packages on payment of tax, he shall correctly weigh and 
proof the alcohol and determine the exact contents of each package in proof 
gallons. He shall prepare Iorm 1440, in quadruplicate, giving the details of 
the gauge. 

PAR. 25. Section 182. 408k, as added by Treasury Decision 5788, is 
further amended to read as follows: 

SEc. 182. 408k, TAXPAY5fENT AND RE5rovAL oP ALcoHoL. — The tax on alcohol 
to be removed in packages 5vill be paid by the proprietor by use of distilled 
spirits excise tax stamps prescribed by section 182. 574h, procured in accord- 
ance with sections 182. 574h — 182. 574j, and used in accordance vvith the applicable 
provisions of section 182. 568a. A. wholesale liquor dealer's stamp for attach- 
ment to the package will be procured by the proprietor in accordance with sec- 
tions 182. 574o and 182. 574p. After receipt of the wholesale liquor dealer's 
stamp the proprietor will stamp nnd mark the packages as provided in sections 
182. 525, 182. 527, and 182. 528 after which he will immediately remove the alcohol 
from the premises or to his taxpaid storeroom, if one has been provided. When 
the alcohol has been removed the storekeeper-gauger will retain 1 copy of Form 
1440, forward 1 copy to the assistant regional commissioner, and return 2 copies 
to the proprietor who will retain 1 copy in accordance with section 182. 455b, and, 
if he so desires, furnish the remaining copy to the vendee. 

PAR. 26. By amending the undesignated centerhead immediately 
precedin~ section 182. 482 to read as follovvs: "EegiAtry of Stills". 

PAR. 27. Section 182. 482, as amended by Treasury Decision 5711, 
is further amended to read as follows: 

SEc. 182. 432. REGIsTRY 0'x FQR5I 26. — Every still set up for the distillation, re- 
distillation, or recovery of alcohol or rum must be registered on Form 26, in 
triplicate, in accordance 5vith section 182. 134. The temporary suspension of a 
plant does not necessitate reregistration of the stills. The operation of a plant 
by alternating proprietors, 5vhere no permanent change in ownership occurs, does 
not require reregistration of the stills by the proprietors. When there is a 
change in location or use or a bona fide change in ownership of a still, the 
still must be registered to refiect the change. 

PAR. 28. Section 182. 441, as amended by Treasury Decision 5778 
[C. B. 1950 — 1, 199], approved February 18, 1950, is further amended 
to read as follows: 

Sac. 182. 441. TaANsFEa AGDERMzNT, FoaM 1614. — Where the outgoing proprietor 
and his successor so arrange for the transfer of distilling materials the out- 
going proprietor will file with the storekeeper-gauger in charge 4 copies of Forro 
1614 duly executed by hiruself and the successor. The storekeeper-gauger will, 
upon approval, furnish 1 copy to the transferor, 1 copy to the transferee, and 
2 copies to the assistant regional commissioner, 1 for the file of the transferor 
and 1 for the file of the transferee. 

PAR. 29. Section 182. 514, as amended by Treasury Decision 6074, 
approved June 28, 1954, is further amended as follows: 

(A) By deleting the sixteenth sentence. 
(B) By deleting the word "load" in the seventeenth sentence and 

substituting in lieu thereof the word "compartment". 
PAR. 80. Section 182. 525 is amended to read as follows: 
SKc. 182. 525, STAMp NHMazas. — When alcohol is withdrawn taxpaid, or tax- 

free for export, transfer to a customs manufacturing bonded warehouse, or 
for use on vessels and aircraft, the serial number of the wholesale liquor dealer's 
or export stamp and the daie of withdrawal shall be marl-ed on the package or 
case immediately below such stamp. 
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P&R. 81. Section 182. 527 is amended as follows: 
(A) Paragraph (a), as amended by Treasury Decision 5711, is 

further amended by deleting from the paragraph the word "Taxpaid" 
and substituting in lieu thereof the following: "Wholesale liquor 
dealer's". 

(B) Paragraph (b), as amended by Treasury Decision 6074, is 
further amended to read as follows: 

(b) Cancellation. — wholesale liquor dealer's and export stamps, after being 
aKxed, will be immediately canceled by the proprietor by stenciling or stamping 
thereon at least five fine parallel waved lines, long enough to extend beyond the 
top and bottom of the stamp. Such stencil or stamp shall be provided by the 
proprietor. 

P&R. M. Section 1S2. 528, as amended by Treasury Decision 5711, 
is further amended as follows: 

(A) Figure 1 is amended by adding a decimal and the number "1" 
after the number "05" to cause the proof gallons to appear as 95. 1. 

(B) Figure 2 is amended by deleting the word "taxpaid" above the 
word "stamp" in the outline representing the stamp and before the 
word "stampn immediately belo~ the outline representing the stamp 
and substituting in lieu thereof "lV. L. D. 'i and bv adding a decimal 
and the number "1" after the number "05" to cause the proof gallons 
to appear as 95. 1. 

((, ) Figure 8 is amended by adding a decimal and the number "1" 
after the number "05" to cause the proof gallons to appear as 95. 1. 

(D) Figure 4 is amended by adding a decimal and the number "1' 
after the number "05" to cause the proof gallons to appear as 05. 1. 

(E) Figure 5 is amended by deleting the word "taxpaid" above the 
word "stamp" in the outline representing the stamp and before the 
word "stamp" immediately below the outline representing the stamp 
and substituting in lieu thereof DW. L. D. " and by deleting the number 
"42" and substituting in lieu thereof the number "46'. 

(F) Figure 6 is amended bv deleting the word "taxpaid" above the 
word "stamp" in the outline representing the stamp and before the 
word "stamp" immediately below the outline representing the stamp 
and substituting in lieu thereof "AV, L. D. ". 

(6) Figure 7 is amended by deleting the word "taxpaid" above the 
word "stamp" in the outline representing the stamp and before the 
word "stamp" immediately below the outline representing the stamp 
and substituting in lieu thereof "lV. L. D. " and by adding a decimal 
and the number "1" after the number "95" to cause the proof gallons 
to appear as 95. 1. 

PaR. 88. Section 182. 568 is amended as follows: 
(A) By amending the second sentence to read as follows: "He shall 

prepare Form 1440, in quadruplicate, giving the details of the gauge. ' 
(B) By deleting the fourth sentence. 
PaR. 84. Section 182. 565, as amended by Treasury Decision 5S01, 

is further amended to read as follows: 
SEO. 1S2. 565. TAZPEYMEET sxn REMCVAL oF ADCOIror. . — The tax on alcohol to 

be removed in packages and cases will be paid by the proprietor by use of distilled 
spirits excise tax stamps prescribed by section 182. 5i4h, procured in accordance 
with sections 182. 574h — 182. 574j, and used in accordance with the applicable provi- 
sions of section 182. 56Sa. A wholesale liquor dealer's stamp for attachment to 
the package or case will be procured by the proprietor in accordance with sec- 
tions 182. 5i4o and 1S2. 514p. 2dter receipt of the wholesale liquor dealei's 

864050' — 56 — 38 
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stamp, the proprietor will stamp and mark the packages or cases as provided 
in sections 182. 525, 182. 527, and 182. 528 after which he will immediately remove 
the alcohol from the premises or to his taxpaid storeroom, if one has been pro- 
vided. When the alcohol has been removed the storekeeper-gauger will retain 
1 copy of Form 1440, forward 1 copy to the assistant regional commissioner, 
and return 2 copies to the proprietor, who will retain 1 copy as a permanent 
record as provided in section 182. 643(h) and, if he so desires, furnish the remain- 
ing copy to the vendee. 

PAR. 35. Section 182. 566, as amended by Treasury Decision 5801, 
is further amended to read as follows: 

SEO. 182. N6. GAUGING oF ALcoHoL. — Whenever the proprietor desires to with- 
draw alcohol for taxpayment and removal in tank cars or tank trucks, the alcohol 
will be run into a weighing tank, where it will be gauged and then run into 
such conveyances. The proprietor shall prepare Form 1440, in quadruplicate for 
intraregion shipments and in quintuplicate for interregion shipments, giving the 
details of the gauge. In case the alcohol is to be taxpaid by use of a certificate of 
taxpayment, the proprietor shall submit all copies to the storekeeper-gauger i' or 
examination. If the forms are in proper order, the storekeeper-gauger will re- 
tain one copy and return the other copies to the proprietor. In case the alcohol 
is to be taxpaid by use of distilled spirits excise tax stamps, the proprietor shall 
proceed in accordance with section 182. 568a, 

PAH. 36. Section 182. 568a, as amended by Treasury Decision 5919 
t( . B. 1952 — 2, 806], approved July 16, 1952, is further amended to 
read as follows: 

SEC. 182. 568a. GEE oF DrsrrLLEO SFrsrrs ExcrsE TAx SFAMFs. — Where alcohol 
is to be taxpaid by use of distilled spirits excise tax stamps, the proprietor will 
cancel the necessarv number of stamps in the exact amount of the tax due by 
perforation as prescribed herein, or by legibly writing or stamping on each 
stamp with indelible (india) ink, his name, the registry number of the ware- 
house, and the date of Form 1440; for example, "John Doe Industries, Incorpo- 
rated, Industrial Alcohol Bonded Warehouse No. 63, New Jersey, Form 1440 
June 1, 1954. " Prior to use in taxpayment, the proprietor, if he so desires, mav 
partially precancel the stamps to the extent of showing his name and registry 
number only. The date of Form 1440 must not be entered on the stamp in ad- 
vance of actual use in taxpayment. The assistant regional commissioner may, 
in his discretion, approve a suitable abbreviation of the required information 
for cancellation, including the initials for the name of the proprietor, if ade- 
quate for identification; for example, "J. D. Ind. Inc. IABW63 — NJ — 1440-6- 
1 — 54. " The proprietor's cancellation must be made on the lower portion of 
the stamp below the figures and words indicating the denomination of the stamp. 
If the proprietor's cancellation is made by perforation, each letter and figure 
of the cancellation must be not less than one-fourth of an inch in height and 
of proportionate width and suitably spaced for legibility and distinctness, and 
must be clearly and sharply outlined either (a) by perforation through the 
substance of the stamp, and not merely puncturing it, each perforation to be not 
less than one thirty-second of an inch in width or diameter; or (b) by perfora- 
tions in the form of incisions through the stamp of at least one thirty-second 
of an inch in width, cutting out the form of the letters and figures from the 
substance of the stamp, which letters and figures must te of the size, spacing, 
and distinctness as above specified. The proprietor will then attach the can- 
celed distilled spirits excise tax stamps to one copy of Form 1440 and submit 
all copies of that form to the storekeeper-gauger. The storekeeper-gauger, if the 
forms are in order and the canceled stamps are in the proper amount of the 
tax shown due on the Form 1440, will then further cancel and deface the stamps 
by cutting a hole one-half inch square in the upper right hand corner, and wholly 
within the border, of each stamp and will execute a certificate on all copies of 
Form 1440 (using the certificate of the District Director, properly modified) 
certifying to the receipt and further cancellation of strmps in the amount of 
tax due. The canceled distilled spirits excise tax stamps will be securely 
attached to a copy of Form 1440 by means of a staple, evelet, or similar device. 
Such copy of Form 1440 will be attached to the board on the weighing tank and 
remain thereon until the alcohol covered by such stamps has been removed, 
wholesale liquor dealer's stamp for attachment to the container will be procured 
by the proprietor in accordance with sections 182. 574o and 182. 5&4p. 
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PAIt. 87. Section 182. 571, as amencled by Treasury Decision 6090 
[C. B. 1954 — 2, 492], appro~ved August 10, 1954, is further amended 
by adding at the end thereof the following two new sentences: "Where 
alcohol is taxpaid by use of distilled spirits excise tax stamps and a, 

wholesale liquor dealer's stamp is issued, the storekeeper-gauger will 
retain a copy of Form 1440. Tn the case of tank truck or tank car 
shiplnents taxpaid by the use of distilled spirits excise tax stamps and 
shipped to a vendee in another region, a copy of Forln 1440 shall be 
forwarded to the assistant regional commissioner of the region in 
v;hich the venclee is located. " 

PAR. 3S. By an&ending the undesignated centerhead immediate!y 
preceding Q 182. 574h to read as follows: "Distilled Spirits Excise 
Tax Stantps for Penivals in Packages, Tank Cars, or Tank Trucks 
ance by Pi pelines. " 

PAR. 89. Section 1S2. 574h, as alnendecl by Treasury Decision 5919, 
is further anlended as follows: 

(A) By inserting between the first and seconcl sentence of the sec- 
tion the following new sentence: "The ta. z on alcohol removed in pacl. -- 

ages must be paid by such stamps. " 
(B) By deleting the word "collector" in the seconcl sentence ancl 

substituting in lieu thereof the words "District Director". 
(C) By deleting the word "collectors" in the fourth sentence and 

substituting in lieu thereof the words "District Director". 
PAR. 40. ~Section 182. 5741, as amended by Treasury Decision 5919, 

is further amended to read as follows: 
SEc. 182. 5141. REDKMPTIoz oF DIsTILLED SPIRITs ExcIsK TAx SIAMPS. — The as- 

sistant regional commissioner may redeem distilled spirits excise tax stamps 
that have been spoiled, destroyed, or rendered useless or unfit for the purpose 
intended, or for which the ovrner may have no use, or which through mistal-e 
may have been improperly or unnecessarily used. 

PAR. 41. Section 182. 574m, as amended by Treasury Decision 6075 
[C. B. 1954 — 2, 447], approved June 28, 1954, is further amended as 
follows: 

(A) By amending the headnote to read as follows: "Claim to As- 
sistant Pegional Commissioner". 

(B) By deleting the first sentence and substituting in lieu thereof 
the following sentence: "Proprietors desirinp to have distilled spirits 
excise tax stamps redeemed under the provisions of section 182. 5741 
nqust make claim on Form 848 to the assistant regional commissioner 
within 3 years after the purchase of such stamps. " 

PAR. 42. By amending the unclesignated centerhead immediately 
preceding section 182. 574o to read as follows: "1Vholesale Liguor 
Dealer's Stamps for Packages, Tank Cars, and Tank Trnck 

PAR. 48. Section 182. 574o, as amended by Treasury Decision 5919, is 
further amended to read as follows: 

SEc. 182. 5iso. APPLIOATIov F0R STAMPs. — Where alcohol, taxpaid by use of 
distilled spirits excise tax stamps, is to be removed in packages, tank cars, or 
tank trucks, the proprietor wiil nrake a request for wholesale liquor dealer's 
stamps on Vorm 1440 at the time he submits the forms and distilled spirits excise 
tax stamps in accordance with section 182. 568a. 

PAu. 44. Section 182. 574p, as amended by Treasury Decision 5919, 
is further amended to read as follows: 

Src. 182. 574p. IssUAlvcx oF AVnoLESALE LIQUoR DEALER s STAAIPs. — On receipt 
of I'orms 1440 bearing application for wholesale liquor dealer's stamps, the 



fj 5301. ] 

storekeeper-gauger will issue the stamps and enter the serial number of each 
stamp and a notation that the stamps were issued on all copies of Form 1440. 
The copy of Form 1440 retained by the storekeeper-gauger in the case of tax- 
payment where a wholesale liquor dealer's stamp is issued shall be placed in 
a permanent file as authority for issuance of the stamp. When issuing the stamps, 
the storekeeper-gauger will enter on each stamp all the information called for 
and aifix his signature to the stamp in the space provided therefor. The store 
keeper-gauger may enter his signature by means of facsimile stamp, provided 
care is taken to use only such ink as will neither fade nor blur. Where an 
appreciable number of wholesale liquor dealer's stamps will be used, the pro- 
prietor must provide the storekeeper-gauger in charge with suitable rubber 
stamps for the insertion of information common to all wholesale liquor dealer's 
stamps to be used by him. 

PAII. 45. Section 182. 590 is amended to read as follows: 
Szc. 182. 590. Exroar SrAIIrs REqIIIRzn. — Every package of alcohol intended 

for exportation must have an export stamp afiixed thereto at the time of its 
removal from the bonded warehouse. Such stamps shall be obtained by the 
proprietor of the warehouse from the District Director of the internal revenue 
district in which the warehouse is located. 

PAR. 46. Section 182. 591 is amended to read as follows: 
SEC. 182. 591. FOB&Is To BE SENT To TIIK DIsTRIGT DIREGToR. — The ProPrietor of 

the warehouse will forward all copies of Form 1456, with Form 1440 attached, 
to the District Director for the necessary number of export stamps, 

PAR. 47. Section 182. 592 is amended to read as follows: 
Ssc. 182. 592. AGTIoN BY DISTRIOT DIREGToR. — The District Director will (a) 

issue the necessary number of export stamps, (b) enter the kind and serial 
numbers of the stamps on all copies of Form 1440, and (e) retain 1 copy of 
each form (1456 and 1440) and return 3 copies, with the export stamps, to the 
proprietor of the warehouse. 

PAR. 48. Section 182. 648, paragraph (b) of which was amended by 
Treasury Decision 5714 [C. B. 1949 — 2, 177], approved August 2, 1949, 
and paragraph (c) of which was amended by Treasury Decision 5814 
[C. B. 1944, 686], approved January 5, 1944, is further amended as 
follows: 

(A) By deleting the word "four" immediately preceding the word 
"years" in the third sentence of paragraph (b) and substituting in lieu 
thereof the word "two". 

(B) By deleting the word "Investigator" from the clause "the tran- 
scripts shall be so filed with the Investigator in Charge" in the first 
sentence of paragraph (c) and substituting in lieu thereof the word 
"supervisor' . 

(C) By deleting the word "four" immediately preceding the word 
"years" in the seventh sentence of paragraph (c) and substituting in 
lieu thereof the word "two". 

(D) By deleting in the seventh sentence of the section the words 
"the Commissioner or". 

PAR. 49. Section 182. 669, as amended by Treasury Decision 5788, is 
further ainended as follows: 

(A) By deleting the following from the first sentence of the sec- 
tion: " 'Report of Tax-Free Alcohol', ". 

(B) By deleting the word "Government" in the fifth sentence of 
the section and. substituting in lieu thereof the words "internal 
revenue". 

PAR. 50. Section 182. 715 is amended by deleting the words "Forms 
129 and" from the first sentence of the section and substituting in 
lieu the word "Form". 
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PAR. 51. Section 182. 731, as amended by Treasury Decision 5568 
[C. B. 1947 — 2, 227j, approved July 3, 1947, is further amended as 
follows: 

(A) By deleting the sixth sentence. 
(B) By deleting the word "load" in the seventh sentence and sub- 

stituting in lieu thereof the word "compartment". 
PAR. 52. By amending the undesignated centerhead immediately 

preceding section 182. 780 to read as follows: "Regzstry o f Stills". 
pAR 53 Sectioii 182 780) as amended by Treasury Decision 57 1 1, is 

further amended to read as follows: 
8EC. 182. 780. RzorsrnT oN ForM 26. — Every denaturer having in his possession 

or custody, or under his control, stills set up for the redistillation or recovery of 
alcohol or rum, must register such stills with the assistant regional commissioner 
of the region in which the equipment is located on Form 26, as provided by 
section 182. 134. 

PAR. 54. Section 182. 781, as amended by Treasury Decision 6090, is 
further amended by deleting the form number "129" from the fifth 
sentence of the section. 

PAR. 55. Section 182. 787, the introductory paragraph of which, as 
amended by Treasury Decision 6032 [C. B. 1953 — 2, 362], approved 
July 23 1953, is further amended as follows: 

(A) By amending the headnote to read as follows: "Forms 1~~68-St, 
B, C, D E) and F". 

(B) By deleting the number "129" and the word "and" following 
the word "Forms" in the first sentence of the section. 

(C) By amending paragraph (a), previously unamended, to read 
as follows: 

(a) Denaturants. — The quantities of denaturants used in each denaturization 
will be entered on Form 1468 — B, according to formula. At the close of the 
month, the quantities of dennturants received and used or removed during the 
month will be summarized and entered on Form 1468 — C; denaturants received 
being summarized and entered according to kind, and denatursnts used being 
summarized from Form 1468 — B and entered according to both kind and formula. 

'(D) By deleting in the first sentence of paragraph (e), as amended 
by Treasury Decision 6090, the form number "129" and the word 
"and" following the word "Forms". 

(E) By deleting in the first sentence of paragraph (f), as amended 
by Treasury Decision 5544 [C. B. 1946 — 2, 202] approved September 
10, 1946, the form number "129" and the worl "and" following the 
word "Forms". 
(F) By deleting in the first sentence of paragraph (f), the word 

"bovernment" and substituting in lieu thereof the words "internal 
revenue". 

PAR. 56. By deleting the undesignated centerhead inunediately 
preceding section 182. 837. 

PAR. 57. Section 182. 874, as amended by Treasury Decision 6032, 
is further amended as follows: 

(A) By deleting the words "the regulations in" between the word 
"by" and the word "this" in the second sentence of the section. 

(B) By deleting the fif th sentence of the section. 
PAR. 58. By amending the undesignated centerhead iinmediately 

preceding section 182. 878 to read as follows: "Sale, Use, and Eecovei J 
of Denatured Bum". 
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PAR. 59. Section 182. 879, as amended by Treasury Decision 5801, is 
further amended to read as follows: 

Szc. 182, 879. DEALzss nv Azn Uszzs OF DENATvaEn RvM. — The provisions of 
this part relating to specially denatured alcohol will apply, insofar as applicable, 
to the procurement and sale by bonded dealers, and the procurement, use, and 
recovery by manufacturers, of denatured rum, ezcept that dealers shall make 
deliveries in accordance with part 216 of this title. 

PAR. 60. Section 182. 880 is amended to read as follows: 
SEc. 182. 880. FoRM$, Rzcosns, Alvn RKPosrs. — The same forms, records, and 

reports as are prescribed in this part concerning the procurement and sale by 
bonded dealers, and the procurement, use, and recovery by manufacturers of 
specially denatured alcohol, shall apply to and be used, insofar as applicable, 
after making proper modification, in each instance in connection with the pro- 
curement and sale by bonded dealers, and the procurement, use, and recovery by 
manufacturers, of denatured rum: Provided, That bonds on Form 653-A or 
582 — A will be used in lieu of bonds on Forms 1475 or 1480, in connection with 
application for permit as a bonded dealer in denatured rum, or with application 
by a manufacturer to use and recover denatured rum. The penal sums of bonds 
on Forms 653 — A and 582 — A will be computed as provided in this part with respect 
to bonds, Forms 147o and 1480. Where a user desires to recover denatured rum 
and the terms of his bond do not cover such operation, consent of surety must 
be filed on Form 1533 extending the terms of his bond, Form 582 — A. 

PAR. 61. Section 182. 881 is amended as follows: 
(A. ) By entering at the head of the list of form numbers and 

descriptions the following: "26 Registry of stills". 
(B) By deleting the following three items from the list of form 

numbers and. descriptions: "597 notice of shipment of specially de- 
natured rum (in lieu of I&'orm 1473), 1430 Order to show cause why 
permit should not be revoked, copy of complaint attached, and 1430-A 
Ord. er to show cause why permit should not be revoked". 

PAR. 62. Section 182. 882 is amended to read as follows: 
SEO. 182. 882. SAzz, Usz, OR Rzcovzsv oF Bors SPEcrAErz DExATvREn ALcoHoL 

AND DzlvATvszn RvM. — Where it is desired to procure and sell, use, or recover 
both specially denatured alcohol and denatured rum, separate applications for 
permits and separate bonds shall be filed and separate permits procured for the 
specially denatured alcohol and for the denatured rum. Separate records shall 
be kept and separate reports made for the specially denatured alcohol and for 
the denatured rum so received and sold, used, or recovered. 

Because these amendments are needful for the enforcement of the 
applicable provisions of the Internal Revenue Code effective January' 
1, 1955, it is hereby found that it is contrary to the public interest to 
issue this Treasury Decision subject to the e8ective date limitation 
of section 4(c) of the Administrative Procedure Act, approved June 
11, 1946. 

This Treasury Decision shall be eFFective on January 1, 19M. 
(This Treasury Decision is issued under the authority contained in 

sec. 7805 of the Internal Revenue Code of 1954 (68A Stat. 917; 26 
U. S. C. 7805) . ) 

. T. COLEMAN ANDREWS) 
Commussioner of Internal Revenue. 

Approved December 28, 1954. 
M. B. FDLsoM, 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register December 30, 1954, 8: 54 a. m. ) 
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SECTION 5802. — ESTABLISHMENT OF INDUSTRIAL 
ALCOHOL BONDED AVAREHOUSE 

26 CI"R 182. 514: Tank trucks. 

96 CFR Part 182 amended. See T. D. 6117, page 578. 

SFCTION 5303. — ESTABLISHMENT OF INDUSTRIAL 
ALCOHOL DENATURING PLANTS 

26 CFR 182, 707: Denaturants not required to Rev. Rul. 55-1o8 
be tested. 

The National Formulary (iX. F. ) and United States Pharma- 
copoeia (U. S. P. ) substances, including solids, liquids, essential oils 
and aronmtic materials; Chemically 1'ure (C. P. ) or Commercially 
Pure n!ateria)s; and iinitation essential oils and aromatic sub- 
stances, denaturing grade, approved by the (ational Oflice from time 
to time for use in lieu of the natural oils, are denaturauts which 
may be used at a denatnrin ~ plant uithout previous test. ing and 
approval by a duly authorised chemist, as provided in section 
182. 107 of the Industrial Alcohol Etegulntions. 

Advice has been requested as to the tp pes of denaturants u-hich may 
be used at a denaturing plant vvithout previous test. ing and approval 
by a duly authorized chemist. 

Section 182. 707 of the Industrial Alcohol Regulations provides that 
where a chemically or conrmercially pure salt, or solid or a U. S. P. 
or N. F. essential o! I, or an essential oil approved by the Commissioner, 
is used as a denatur!»g material, the same need not be submitted for 
testing except vvhen tl!e Commissioner shall so direct, provided the 
n!aterial is delivered to the storel. -eeper-gauger in the original sealed 
package of a reputable ma»ufacturer of che!nicals, bearing a label de- 
scriptive of its contents placed thereon by the!nanufacturer. 

The X. F. and I . S. P. substances include solids, liquids, essential 
oils, and aromatic materials. 

Chemically Pure (C. P. ) or Commercially Pure materials include 
denaturants whose &lescriptions in the specially denatured alcohol 
formulas are given, as folio&vs: 

1. Formaldehyde solution containing 87 percent formaldehyde 
(N. F. or metha!vol-free), 

2. Soap, dried and granulated or poivdered. 
8. 100 percent, acetaldehyde (C. P. or Commercially Pure). 
4. EIard soap, good toilet grade. 
5. Methyl violet (Commetcially Pure). 
6. Oil of Citronella (natural oil), Oil of Mustard, Volatile 

(natural or synthetic) . 
7. )Vhite or orange shellac, arsenic and rosin-free (a commer- 

cial grade). 
8. ~Safrol (pure arolnatic). 
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Imitation essential oils and aromatic substances, denaturing grade, 
which have been approved by the National Once for use in lieu of 
the natural oils, are as follows: 

Mann jacinrer Adethod ojidentificaA'on 

P. R. Dreyer, Inc. , 
New York, N. Y. 

General Drug Com- 
pany, New York, 
N. Y. 

P. R. Dreyer, Inc. , 
New York, N. Y. 

P. R. Dreyer, Inc. , 
New York, N. Y. 

P. R. Dreyer, Inc. , 
New York, N. Y. 

Polak's Frutal Yvorks, 
Inc. , Long Island 
City, N. Y. 

Dodge and Olcott Co. , 
New York, N. Y. 

Florasynth Laborato- 
ries, New York, N. Y. 

OIL OF BERGAMOT 

Imitation Oil of Berg- 
amot, D. G. , Dreyer. 

Synthetic Oil of Berg- 
amot, No. 3630, 
Modified, D. G. , 
General Drug. 

Imitation Oil of Berga- 
amot, No. 10, D. G. 
Dreyer. 

Imitation Oi! of Berga- 
amot, No. 15, D. G. 
Dreyer. 

Imitation Oil of Berga- 
mot, No. 20, D. G. , 
Dreyer. 

Imitation Oil of Berga- 
mot, D. G. , Polak's. 

Synthetic Oil Berga- 
mot, No. 185, D. G. , 
D. & O. 

Oil Bergamot Synthetic 
No. 90, D. G. , Flora- 
s ynth. 

OIL OF CASSIA 

Esters as Linalyl Acetate — 36- 
38%, and 

Essential Oils, Isolates and 
Aromatics — 62 — 64%. 

Linalyl Esters — 36% mhimum, 
and Essential Oils, Aromatics 
and Isolates — 64% maxi- 
Inunl. 

Fsters as Linalyl Acetate— 
36% minimum, and Essen- 
tial Oils, Aromatics, and 
Isolates64% maximum. 

Esters as Linalyl Acetate— 
36% minimum, and 

Essential Oils, Aromatics, and 
Isolates — 64% maximum. 

Esters as Linalyl Acetate— 
36% minimum, and 

Essential Oils, Aromatics, and 
Isolates — 64% maximum. 

Esters as Linalyl Acetate— 
36% minimum and 

Essential Oil, fsolatesr and 
Aromatics — 64% maximum. 

Esters as Linalyl Acetate— 
36% minimum, and 

Essential Oil, Isolates, and 
Aromatics — 64% maximum. 

Esters as Linalyl Acetate- 
36%o Minimum and 

Essential Oil, isolates and 
Aromatics — 64% maximum. 

P. R. Dreyer, Inc. , 
New York, N. Y. 

Imitation Oil of Cassia, 
D, G. , Dreyer. 

Fritzsche Brothers, 
Inc. , New York, 
N. Y. 

Imitat on Oil of Cassia, 
D. Gn Fritzsche. 

Magnus, Mabee and 
Reynard, Inc. , New 
York, N. Y. 

Magnus, Mabee and 
Reynard, Inc. , New 
York, N Y. 

Florasynth Laborato- 
ries, New York, N. Y. 

Norda Essential Oil 
and Chemical Co. , 
New York, N. Y. 

Cinnamic Aldehyde N. 
F. , D. G. , MM&R. 

Imitation Cassia Oil, 
D. G. , MM&R. 

Oil Cassia Imitation, 
No. 175, D. G. , Flora 
synth. 

Imitation Oil of Cassia, 
D. G. , Norda. 

Dodge and Olcott Co. , Synthetic Oil of Cassia, 
New York, N. Y. No. 173, D. G. , D. 

&0 

Cinnamic Aldehyde — 80% 
minimum, and 

Essential Oils, Aromatics, and 
Isolates — 20% maximum. 

Cinnamic Aldehyde — 80% 
minfmum, and 

Essential Oils, Aromatics, and 
Isolates — 20% maximum. 

Cinnamic Aldehyde — 80% 
minimum, and 

Essential Oil, Isolates and 
Aromatics — 20% maximum. 

C inn amic Aldehyde — 80% 
minimum. 

C i n n a m i c Aldehyde — 80% 
minimum. 

Cinnamic Aldehyde — 80% 
minimum, and 

Essential Oils, Isolates and 
Other Aromatics — 20% 
maximum. 
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!1fanufaeturer Method of identificatio Label requirements 

OII, oF CAssIA — Continued 

H. C. Ryland, Inc. , 
New York, N. Y, 

Ungerer and Company, 
Inca Xew York, N. Y. 

Dodge and Olcott Co. , 
New York, N. Y. 

Schimmel 8r, Co. , Inc. , 
New York, N. Y. 

Ungerer and Company, 
Inc. , New York, N. Y. 

The Givaudan Corpo- 
ration, Delewanna, 
N. J. 

Felton Chemical Com- 
pany, Iuc. , Brooklyn, 
N. Y. 

Dodge snd Olcott Co. , 
Xew York, N, Y. 

Imitation Oil of Cassia, 
D. G. , Rylsnd. 

Imitation Oil of Cassia, 
D. G. , Ungcrcr. 

Oil Cinnamon (Cassia) 
Terpeneless, D. G. , 
D. ek O. 

Oil Imitation Cassia 
S — 4845, D. G. , 
Schimmel. 

Imitation Oil of Cassia, 
D. G. , Ungerer. 

Imitation Oil of Cassia, 
D. G. , Givaudan. 

Imitation Oil of Cassia, 
No. 242, D. G. , Fel- 
ton. 

OIL OF CLOVES 

Oil Clove Terpeneless, 
D. G. , D. 86 O. 

Cinnamic 
minimum. 

Aldehyde — 96", o 

Cinnamic 
minimum, 

Cinnamic 
minimum, 

Cinnamic 
minimum. 

Aldehyde 
— 80%a 

Aldehyde — 95% 

Aldehyde — 
80%%uo 

Cinnsmic Aldehyde — 93%. 

REFINED COAL TAR CONCENTRATE 

Wright, Layman efr 

Umney, Ltd. , South- 
wsrk, S. E. , London, 
England. 

Givaudan-Delawanna, 
Delswsnna, N. J. 

Refined Coal Tar Con- 
centrate, D. G. , 
IYright, Layman 
Umney, Ltd. , 66 
Park Street, South- 
wark, S. E. 1. 

IsoTH rixfoL 

Isothymol, D. G. , Gi- 
vaudsn-Delawanns. 

OIL OF LAVENDER 

P. R. Dreyer, Inc. , 
Xew York, N. Y. 

Lsutier Fils, Xew 
York, N. Y. 

Imitation Oil Lavender 
Flowers, D. G. , 
Dreyer. 

Oil of Lavender, San- 
thetic Xo. 32 — A, D. 
G. , Lautier File. 

General Drug Co. , Xew 
York, N. Y. 

Tombarel Products, 
Corp. , Xew York, 
N. Y. 

Synthetic Oil of Lav- 
ender No. 3938, 
Modifiedr D G r 
Gen. Drug. 

Oil of Lavender, Arti- 
ficia No. 2441, D. 
G. , Tombarel. 

R. Dreycr, Inc. , 
Xew York, N. Y. 

Imitation Oil of Laven- 
der Xo. 10, D. G. , 
Dreyer. 

Lsutier Fils, New Oil Lavender Synthetic 
York, N. Y. No. 3234, D. G. , 

Lautier Fils. 

Esters as Linalyl Acetate— 
30% minimum and 

Essential Oils, isolates, snd 
Arotnaties — 70% maximum. 

Esters as Linalyl Acetate— 
32. 3% minimum, and 

Fssential Oils, Isolates, snd 
Aromatics — 67. 7% max- 
imum. 

Linalyl Esters — 30% mini- 
mum, and 

Essential Oils, Aromatics, and 
Isolates — 70% maximum. 

Linalyl Esters — 30% min- 
itnum, and 

Essential Oil, Aromstics, and 
Isolates 70% maximum. 

Esters as Linalyl Acetate— 
30% minimum, and 

Essential Oils, Aromatics, and 
Isolates — 70% maximum. 

Esters as Linalyl Acetate— 
30% minimum, and 

Essential Oils, Aromstics, and 
Isolates — 70% maxitnuin. 
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Manefactnrer Method of identification Lahet reqntremente 

Orr, oz LxvzNnzz — Continued 

P. R. Dreyer Inc. , 
New York, N. Y. 

P. R. Dreyer Inc. , 
New York, N. Y. 

Givaudan-Delawanna, 
N. Y. 

Fritzsche Bros. , New 
York, N. Y. 

Ungerer & Company, 
New York, N. Y. 

Imitation Oil of Laven- 
der No. 15, D. G. , 
Dreyer. 

Imitation Oil of Laven- 
der No. 20, D. G. , 
Dreyer. 

Oil of Lavender, Syn- 
thetic No. 2706, D. 
G. , Givaudan-Dela- 
wanna. 

Oil of Lavender, Imita- 
tion No. 14224, D. 
G. , Fritzsche. 

Imitation Oil of Laven- 
der, D. G. , Ungerer. 

Ungerer & Company, 
New York, N. Y. 

Imitation Oil of Laven- 
der No. 122, D. G. , 
Ungerer. 

Polak's Frutal Works, Imitation Oil of Laven- 
Inc. , Long Island der, D. G. , Polak's. 
City, N. Y. 

Fritzsche Bros. , I;ew 
York, N. Y. 

Magnus, Mabee and 
Reynard, Inc. , New 
York, N. Y. 

Oil of Lavender, Syn- 
thetic No. 14539r 
D. G. , Fritzsche. 

Imitation Lavender Oil 
No. 80, D. G. , 
M M&R. 

Florasynth Labora- 
tories, New York, 
N. Y. 

Florasynth Labora- 
tories, New York, 
N. Y. 

Naugatuck Aromatics 
(Division of U. S. 
Rubber Co. ), New 
York, N. Y. 

Felton Chemical Com- 
pany, Inc. , Brook- 
lyn, N. Y. 

Norda Essential Oil and 
Chemical Company, 
Inc. New York, 
N. 0. 

S. B. Penick and Com- 
Trany, New York, 
N. Y. 

Oil Lavender Synthetic 
No. 50, D. G. , Flora- 
synth. 

Oil Lavender Synthetic 
No. 14550, D. G. , 
F lorasynth. 

Artificial Oil of Laven- 
der No. C — 1, D. G. , 
Naugatuck. 

Oil of Lavender, Imita- 
tion T. G. S. , D. G. , 
Felton. 

Oil Lavender Imita- 
tion D. G. , not 
U. k P. , Norda. 

Imitation Oil of Laven- 
der, D. G. , Penick. 

Dodge and Olcott Co. , Synthetic Oil Lavender 
New York, N. Y. iNo. 186, D. G. , 

D. &O. 

Esters as Linalyl Acetate— 
30% minimum, and 

Essential Oils, Aromatics, and 
Isolates — 70% maximum. 

Esters as Linalyl Acetate— 
30% minimum, and 

Essential Oils, Aromatics, and 
Isolates — 70% maximum. 

Zsters as Linalyl Acetate— 
32% minimum, and 

Essential Oils, Aromatics, and 
Isolates — 68% maximum. 

Esters as Linalyl Acetate— 
82% minimum, and 

Essential Oils, Aromatics, and 
Isolates — 68% maximum. 

Esters as Linalyl Acetate— 
30% minimum, and 

Essential Oils, Isolates, and 
Aromatics — 70% maximum. 

Esters as Linalyl Acetate— 
80% minimum and 

Essential Oils, isolates, and 
Aromatics — 70% maxirrum. 

Esters as Linalyl Acetate— 
30% minimum, and 

Essential Oil, Isolates, and 
Aromatics — 70% maximum. 

Esters as Linalyl Acetate— 
30% minimum, and 

Essential Oils, Isolates, and 
Aromatics — 70% maximum. 

Esters as Linalyl Acetate— 
30% minimum, and 

Essential Oils, Isolates, and 
Aromatics — 70% maximum. 

Esters as Linalyl Acetate— 
30% minimum, and 

Essential Oil, Isolates, and 
Aromatics — 70% maximum. 

Esters as Linalyl Acetate— 
30% minimum and 

Essential Oil, lrsolates, and 
Aromatics — 70% maximum. 

Ksters as Linalyl Acetate— 
80% minimum, and 

Essential Oil, Isolates, and 
Aromatics — 70% maximum. 

Esters as Linalyl Acetate— 
57% minimum. 

Esters as Linalyl Acetate— 
80% minimum, and 

Essential Oils Isolates, and 
Aromatics — 70% maximum. 

Esters as Linalyl Acetate— 
30% minimum and 

Essential Oils, isolates, and 
Aromatics — 70% maximum. 

Esters as Linalyl Acetate— 
80% minimum, and 

Essential Oil, Isolates, and 
Aromatics — 70% maximum. 
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, 'lIanu faelurer 3fethod of identi jieati on Label requirements 

Orr. oF LavENnER — Continued 

Orbis Products Corpo- 
ration, New York, 
N. Y. 

Felton Chemical Com- 
pany, Inc. , Brooh- 
lyn, 1N. Y. 

Naugatuck Aromatics 
(Division of U. S. 
Rubber Co. ) r Nerv 
York, N. Y, 

The Givaudan Corpo- 
ration, Dclawanna, 
iV. J. 

Polak's Frutal 9'orks, 
r»liddletown, N. Y. , 

Polak's Frutal 1Vorhs, 
Middletorvn, X. Y. 

Verona Chemical Com- 
pany, Nervark, N. J, 

The Givaudan Corpo- 
ration, Delawanna, 
N. J. 

The Givaudan Corpo- 
ration, Delawanna, 
N. J. 

The Givsudan Corpo- 
ration, Delawanna, 
N. J. 

I'lorssynth Laborato- 
ries, New York, N. Y. 

Dodge k Olcott, lnc. , 
iVew York, N. Y. 

Fries Brothers, New 
York, N. Y. 

Givaudan-Delawanna, 
N. Y. 

A. lllaschmeijer, Jr. , 
Inc. , New York, N. 
Y. 

' 

Mann Fine Chemicals, 
Inc. , New York, N. 
Y. 

Roure-DuPont, Inc. , 
New York, N, Y. 

Imitation Oil of I. aven- 
dcr AC, D. G. , Orbis. 

Imitation Oil of Laven- 
der, D. A. No. 947, 
D. G. , Felton. 

Oil of Lavender, Arti- 
ficial, CSC Xo. 848, 
D. G. , Naugatuck. 

Synthetic Lavender 
Perfume Oil, 
GrD — D — 67611, D. G. 
Giv au dan-D ela- 
wallna 

Oil Lavender Teclmi- 
cal, Synthetic, D. G. , 
Polak's. 

Oil Lavender Solvio, 
Synthetic, D. G. , 
Polak's. 

Oil of Lsvrnrder, Tech- 
nical, D. G. , Vcrona. 

Oil Lavender Imitation 
DEiV D. G. , GD. 

Oil of Lavender Imita- 
tion iVo. 195, D G r 
Givsudsn. 

Oil of Lavender Imii. a- 
tion Xo. 151, D. G. , 
Givaudan. 

Initation Lavender Oil 
No 9742 D. G. , 
Florasynth. 

Oil of Lavender Imita- 
tion No. 1955, D. G. , 
D. k O. 

3IENTHOL 

Synthetic Wlenthol 
(homo meta men- 
thol), D. G. , Fries 
Bros. 

Racemic Menthol, D. 
G. , Givaudan-Dela- 
wanna. 

Rscemic Menthol, D. 
G. , Maschmeijer. 

Mentholone, D. G. , 
' 

Mann. 

OIL OF NEROLI 

Oil, Neroli Synthetic 
R-D, D. G. 

Esters as Linalyl Acetate— 
30% minimum and 

Essential Oil, isolates, and 
Arornatics — 70% maximum. 

Esters as Linalyl Acetate— 
30% minimum snd 

Essential Oil, isolates, and 
Aromatics — 70% maximum. 

Esters as Linalyl Acetate— 
30% minimum, snd 

Essential Oil, Isolates, and 
Aromatics — 70% maximum. 

Esters as Linalyl Acetate— 
30% minimum, and 

Essential Oil, Isolates, and 
Aromatics — 70% maximum. 

Esters Calculated as Linalyl 
Acetate — 53% minimum. 

Esters Calculated as Linalyl 
Acetate — 53% minimum. 

Esters as Linslyl Acetate— 
30% minimum, and 

Esserrtial Oils, Aromatics, and 
Isolates — 70% maximum. 

Esters as Linalyl Acetate— 
30% minimum, and 

Essential Oil, Isolates, and 
Aromstics — 70% maximum. 

Esters Calculated as Linaly1 
Acetate 50% minimum. 

Esters Calculated as Linslyl 
Acetate 69%a minimum. 

Esters Calculated as Linalyl 
Acetate — 30%% minimum and 

Essential Oils, Aromatics, and 
Isolates — 70% maximum. 

Esters as Linalyl Acetate- 
30%o minimum, and 

Essential Oils, Aromatics and, 
Isolates — 70% maximum. 

Esters as Linalyl Acetate— 
38. 50%%uo minimum. 
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Manufacturer Method of identification Lahei requireraente 

OIL oii PINE 

Hercules Powder Co. , Oil of Pine, Yarmor 
Wilmington, Del. No. 302 Hercules. 

Magnus, Mabee iic Rey- Oil of Dwarf Pine 
nard Inc, , New York, Needles, Synthetic, 
N. Y. D. G. , 14M4cR. 

Magnus, Mabee inc Rey- Imitation Dwarf Pine 
nard, Inc. , New York, Needle Oil, D. G. , 
N. Y. MM4cR. 

P. It. Dreyer, Incor- Oil of Pinus Sylvestris, 
porated, New York, D. G. , Dreyer. 
N. Y. 

P. R. Dreyer, Incor- Oil of Fir Needles Sibe- 
porated, New York, rian, D. G. , Dreyer. 
N. Y. 

Schimmel il'c Co. , Inc. , Oil Imitation Fir Essential Oils — 65%, and Pro- 
New York, N. Y. Needles Siberian S- matics — 35%. 

4846, D. G. , Schim- 
mel. 

Applicants for the use of specially denatured alcohol desiring to 
use any of the alternate denaturants listed above must file proper 
application on Form 1479 — A. , Formula and Preparation Made with 
Specially Denatured Alcohol. The alternate denaturant desired. 
should be properly identified at line 4 of the form by use of the de- 
scription thereof shown in column two, "Method of Identification, " of 
the above list. The denaturants should be furnished to the store- 
keeper-gauger at the denaturing plant in original packages properly 
labeled to identify the company manufacturing the denaturant and 
to show the specifications for such denaturant, if any, as indicated in 
column three, "Label Requirements, " of the list. 

All denaturants for which detailed tests and specifications are given 
in the Appendix to the Industrial Alcohol Regulations must be ap- 
proved by an authorized chemist before use. Substances such as 
stronger Ammonia Water, U. S. P. , and other denaturants that are 
U. S. P. or N. F. , C. P. or Commercially Pure, do not need the Com- 
missioner's permission for use provided such substances as received 
conform to section 182. 707 of the Industrial Alcohol Regulations. 
However, the storekeeper-gauger at tlie denaturing plant has the re- 
sponsibility for the acceptance or rejection of any denaturing material 
and may, at his discretion, request the testing of substances of which 
he is uncertain. 

26 CFR 182. 715: Furnishing approved denatur- 
ants. 

26 CFR Part 182 amended. See T. D. 6117, page 578. 

PART II. — DENATURATION 

SECTION 5881. — 'WITHDRA. WA. L FROM BOND FREE OF 
TAX 

26 CFR 182. 847: Containers. Rev. Rul. 55-181 

Section 182. 847(c) of the Industrial Alcohol Regulations provides 
that bona fide agents of producers of proprietary solvents and lacquer 
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thinners may receive such products in railroad tank cars or in tank 
trucks and may transfer such products to packages for sale to others, 
such packages if more than 5 gallons capacity to be furnished by the 
producer. The provision requiring the manufacturer to furnish the 
drums for packaging proprietary solvents and lacquer thinners by his 
agent is for the purpose of' insuring adequate identification of such 
manufacturer, and is not construed as prohibiting the purchase, vvith 

the consent of the producer, of such packages by the agent. Accord- 
ingly, it is held that bona fide agents of producers may purchase con- 
tainers of more than 5 gallons capacity, Ivith the consent of the 
producer, for the packaging of proprietary solvents and lacquer thin- 
ners, provided the synlbol and serial number of the producer is em- 
bossed thereon. 

26 CFR SEcTIoN 182. 866: Storage, use, and 
records. 

Rev. Paul. 55-120 

A specially denatured alcohol permittee using specially denatured 
alcohol and isopropyl alcohol on the same premises, but who uses 
the specially denatured alcohol only for laboratory purposes, is not 
required to maintain the records prescribed in section 182. 866 of 
the Industrial Alcohol Regulations. 

Advice has been requested v. hether a permittee vvho uses both 
specially denatured alcohol and isopropyl alcohol on the same prem- 
ises is required to maintain the records of such use if the specially 
denatured alcohol is usecl on such premises only for laboratory testing. 

Section 182. 866 of the Industrial Alcohol Regulations provides in 
part that if a manufacturer holdin& a permit to use specially de- 
natured alcohol also uses isopropyl alcohol on the same premises, he 
must keep a manufacturing record at such premises, available for in- 
spection by internal revenue o%cers, sholving the information speci- 
fied in that section. 

In the instant case, specially denatured alcohol is used exclusively in 
laboratory analysis and not for manufacturing purposes. Accord- 
ingly, it is held that the prescribed records need not be maintained by a 
specially denatured alcohol permittee v-ho also uses isopropyl alcohol 
at the same premises if the specially denatured alcohol is used ex- 
clusively for laboratory testing and not for manufacturing purposes. 

SUBCHAPTER F. — BONDED AND TAXPAID WINE PREMISES 

PART II. — OPERATIONS 

SECTION 5861. — EOih DED WIib E CELLAR OPERATIONS 

26 CFR 240. 132; Conlmercial fruit products Rev. Rul. 55 — 863 
and by-products. 

(Also 26 CFR 240. 800. ) 
Section 240. 1M of the l7ine Regulations provides that the proprietor 

of a bonded v ine cellar may, under the provisions of sections 240. 800 to 
240. 802, inclusive, prepare for market and store commercial fruit 
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products and by-products not taxable as wine. Section 240. 890 limits 
such activities to those in which fruit or fruit juice is the principal 
material used in production. Therefore, flavoring syrup for soft 
drinks, in which fruit or fruit juice is not the principal material, may 
not be prepared, stored, etc. , on bonded wine cellar premises. How- 
ever, the Internal Revenue Service will not object to a winemaker cur- 
tailing his bonded winery or bonded wine cellar premises ( for example, 
during the o8-season) in order that the bottling room may be used 
temporarily for the preparation and bottling of such products. 

Rev. Rul. 45 — 322 26 CFR 240. 481: Classes of wine other 
than standard wine. 

Section 240. 481 of the Wine Regulations includes among the classes 
of wine which are not standard wine, but which may be produced or 
stored on bonded wine cellar 'premises, standard type blending sherry, 
or similar wine products not for beverage use, produced as provided 
in section 240. 485. ETeld, a salted wine which contains not in excess 
of 21 percent alcohol by volume and not less than 1. 5 grams of salt 
per 100 cubic centimeters is a wine product, not for beverage use, un- 
der section 240. 485. Such a product may be produced, stored and 
handled on standard wine premises under authority of section 240. 481 
upon approval of formula on Form 698-Supplemental, Formulas and 
Process for Wine. 

26 CFR 240. 890. Application. 

Flavoring syrup for soft drinks in which fruit or fruit juice is not 
the principal material may not be prepared, stored, etc. , on bonded 
wine cellar premises. See Rev. Rul. 55-363, page 595. 

SECTION 5362. — REMOVALS OF WINE FROM BONDED 
PREMISES 

26 CFR 240. 691: Reciprocating foreign coun- 
tries. 

Costa Rica added to list of reciprocating foreign countries. See 
Rev. Rul. 55 — 362, page 577. 

26 CFR 240. 741: Application. 
(Also 5372; 26 CFR 240. 746; Federal Alcohol 

Administration Act, Section 5 (e); FAA 
Regulations No. 4, Section 30. ) 

Samples of wine may not be removed by the proprietor of a bonded 
wine cellar tax-free for distribution by his salesmen to prospec- 
tive purchasers. Such samples must be taxpaid and must be labeled 
in accordance with the requirements of section 80 of Regulations 
Yo. 4, 

Advice has been requested whether samples of u ine may be removed 

tax-free by the proprietor of a bonded v ine cellar for salesmen to pass 
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out to prospective purchasers. In the event such samples must be 
taxpaid, advice Ivas also requested regarding the labeli»g thereof. 

Section 5362 of the Internal Reve»lie Code of 1%4 pro~vides in part 
that vvine may be removed from bonded wine cellar premises, ivithoIIt 
liability for tax being incurred by reason of such relnoval, for. use by 
or for the account of the proprietor or his agents for analysis or test- 
ing, organoleptically or ot)tenvise. Section 240. 741 of the Wine Reg»- 
]ations authorizes a proprietor to remove samples of Ivi»e for analp~~is 

or testing by a laboratory. 
Section 5372 of the Code authorizes the utilization of mine ~'n any 

50need toI'ne cali'ur for testing, tasting, or sampling, free of tax. I'wr- 
suant, to this authorization, section 240. 746 of the Wine Regulations 
provides for the testing, tasting, or santpling of tax-free Ivi»e by pro- 
spective purchasers owly on the bonded vvine cellar premises. 

There is no provision in the 1am or regulatio»s for the removal of 
tax-free wine samples for salesmen to pass out to prospective pur- 
chasers. Accordingly, mine removed for that purpose must be tax- 
pnid and must be labeled in accordance with the requirements of 
section 30 of Regulations Xo. 4. 

SECTIOX 5368. — GAUGIXG, AIARI&IXG, AXD STAMPIXG 

26 CFR 240. 570: Labeling bottled mine. Rev. Rul. 55-344 

Section 240. 570 of the Wine Regulations provides in part that when 
mine is bottled by the producer or proprietor of a bonded wine cellar 
under an authorized trade name, such trade name may be stated on 
the label as the name of the proprietor. Section 240. 192 permits the 
use of tmo or more authorized trade names simultaneously or alter- 
nately for bottling or packaging of mine. A proprietor bottling mi»e 
of his own production. , under an authorized trade name, may tlse on 
the label the phrase "Produced and bottled by" mhere the use of such 
phrase is consistent mith provisions of Regulations Xo. 4 issued pur- 
suant to the Federal Alcohol Administration. Act. 

SECTIOV 5372. — SABIPLIXG 

26 CFR 240. 746: For tasting and testing. 

Samples of mine for distribution by salesmen of a bonded vine 
cellar proprietor to prospective purchasers. See Rev. Rul. 55 — 213, 
page 506. 

PART III. — cELLAR TREATMENT AND cLAssIFIcATIoN oF wINE 

SECTIOV 5381. — XATURAL WIXE 

Rev. Hul. 55-214 26 CFR 240. 489: Spoiled mine. 
(Also Federal Alcohol Administration Act, Sec- 

tion 5 (e); FAA Regulations Xo. 4, SectioII 21. ) 
A wine made within the limitations for natnral mine, which has 

beconie substandard by reason of the develolnnent of excessive 
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volatile acidity, may be blended on bonded wine cellar premises with 
another natural wine made from the same kind of fruit for the 
purpose of correcting the substandard condition. The resulting 
blend may be marketed as a standard wine if the volatile acidity is 
within the limitations prescribed by section 21 of Regulations No. 4. 
Also, wine which has become substandard by reason of the de- 
velopment of excess volatile acidity may be removed to a vinegar 
plant covered by bond, Form M76, "Bond Govering Removal to and 
Use of Wine at Vinegar Plant. " 

A. dvice has been requested whether wine which has become sub- 
standard by reason of excess volatile acidity inay (1) be blended. with 
other wine to produce a wine conforming to the specifications for 
standard wine, and (2) may be transferred to a vinegar plant covered 
by bond, Form 1676, Bond Covering Removal to and Use of Wine 
at Vinegar plant. 

Section 5881 of the Internal Revenue Code of 1954 provides, in part, 
that wine which has become substandard by reason of its condition 
shall, unless the condition is corrected, be transferred to premises in 
which wines other than natural wine may be stored or used. 

Section 5862 of the Code provides, in part, that wine may be re- 
moved free of tax from bonded wine cellars for use in the production 
of vinegar. Sections 240. 650 to 240. 658, inclusive, of. the Wine Regu- 
lations establish the requirements relative to such removals. No 
standard is prescribed in the law or regulations for wine removed 
for the manufacture of vinegar. 

Wine which has become substandard by reason of the development 
of excessive volatile acidity may be blended on bonded wine cellar 
premises with another natural wine made from the same kind of. fruit 
for the purpose of correcting the substandard condition, and the re- 
sulting blend may be marketed as a standard wine if the volatile 
acidity is within the limitations prescribed by section 21 of Regulations 
No. 4. 

Wine which has become substandard by reason of the development 
of excess volatile acidity may be removed to a vinegar plant covered 
by bond, Form 1676. 

SECTION 5882. — CELLAR TREATMENT OF NATURAL 
WINE 

26 CFR 240. 580: Notice. Rev. Rul. 55 — 41 

A product known as "Aferrin" has been approved for use by wine- 
makers to remove iron from wine since its use is recognized as a cellar 
treatinent consistent with good commercial practice as provided in 
section 240. 580 of the wine regulations. 

Revenue Ruling 25, C. B. 1958 — 1, 481, is modified to include the 
above. 

Prescribed methods and procedures for testing for residues when 
wine is treated with "Aferrin" or similar approved products may be 
obtained from the ofBces of the Assistant Regional Commissioner, 
Alcohol and Tobacco Tax. 
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SECTION 5882(b). — CELLAR TREATMENT OF NATURAL 
WINE: SPECIFICALLY AUTHORIZED TREATMENTS 

36 CFR 240. 858: Concentrated fruit juice. Rev. Rul. 55 — 400 

Fruit juice concentrate reduced with water to a degree not less 
than the density of the juice from which it was made, and concen- 
trate made from juice of an original density of more than 22 degrees 
Brix and reduced to not less th~an 22 degrees Brix, are deemed to be 
'ljuice" for purposes of standard wine production. Concentrated 
juice may be used in conjunction with unconcentrated juice derived 
from the same kind of fruit for development of alcohol in wine. 

SECTION 5883(a). — AMELIORATION AND SWEETENING 
LIMITATIONS FOR NATURAL GRAPE WINES: SWEET- 
ENING OF GRAPE BOVINES 

Rev. Rul. 55 — 215 26 CFR 240. 368: Sweetening in perInanent 
storage. 

Section 5888(a) of the Internal Revenue Code of 1954 provides 
that any natural grape wine produced thereunder may, if not in 
reserve inventory, be sweetened after fermentation and before tax- 
pavment with pure dry sugar if the sugar solids content of the fin- 
ished wine does not exceed 10 percent of the weight of the wine and 
the alcoholic content of the finished wine after sweetening is less than 
14 percent by volume. HeM, wine produced in conformity with the 
provisions of section 240. 865 of the Wine Regulations may be sweet- 
ened by a winemaker who is not the producer of the wine, pursuant to 
section 240. 868 of such regulations. The finished wine must be within 
the limitations specified as to sugar solids content and alcoholic 
content. 

SUBCHAPTER G. — BREWERIES 

PART II. — OPERATIONS 

SECTION 5411. — USK OF BREWERY 
26 CFR 245. 10: Brewery. Rev. Rul. 55-M4 

Beer may be received without payment of tax by a brewer from 
another brewery belonging to him, Section 245. 214 of the Beer Regu- 
lations requires that bottled beer so transferred must be received in 
the brewery bottling house. Section 245. 10 of the regulations defines 
a brewery bottling house as that portion of the brewery set apart by 
the brewer and so described on Form 2Y-C, Notice by Brewer, where 
beer is to be bottled. Held, a room which does not have the usual 
bottling equipment and in which no beer is to be bottled is not con- 
sidered as a bottling house within the meaning and intent of the Beer 
Regulations and may not be approved as such for use in receiving 
bottled beer from another brewery belonging to the same brewer. 

564050' — 56 — 69 
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26 CFR 245. 80: Restrictions. 

600 

Rev. Rul. 55-865 

The brewery otiice on bonded premises may not be used for admin- 
istrative activities in connection with the purchase and sale of beer 
produced and bottled by another brewer. 

Advice has been requested whether the brewery OKce on bonded 
premises may be used for administrative activities in connection with 
the purchase and sale of beer produced and bottled by another brewer. 

The beer involved is produced and bottled by another brewer, and 
therefore the question does not relate to the resale of beer purchased in 
accordance with sections 245. 800 to 245. 808, inclusive, of the Beer 
Regulations. Under such conditions, and by reason of the sale of 
such purchased bottled beer, the brewer would be engaging in business 
as a wholesale dealer in beer in addition to his activities as a brewer. 
Section 245. 80 of the regulations precludes the establishment or 
operation of a brewery in any building or on any premises where any 
liquor or beverages are kept, sold or dealt in either at wholesale or 
retail. Therefore, the brewery OKce on the bonded premises may 
not be used for. administrative activities in connection with the pur- 
chase and sale of beer produced and bottled by another brewer in the 
brewer's capacity as a wholesale dealer in beer. 

26 CFR 245. 81: Use of brewery. Rev. Rul. 55-216 

A part of the racking room on the brewery premises, which is 
under refrigeration, may be partitioned ofF from the balance of the 
racking room by erecting a substantial wire partition between the 
two parts. This portion of the racking room under refrigeration may 
then be considered as, and made a part of, the bottling house premises 
and may be used for the storage of untaxpaid bottled beer. It should 
be so described in a supplemental notice filed on Form 27 — C, Notice 
by Brewer, as required by section 245. 70 of the Beer Regulations. 
The door from the room to be used for the storage of nontaxpaid 
bottled beer should lead directly onto the loading deck. 

SUBCHAPTER H. — MISCELLANEOUS PLANTS AND WAREHOUSES 

PART II. — VOLATILE FRUIT-FLAVOR CONCENTRATE PLANTS 

SECTION 5511. — ESTABLISEIMEXT AND OPERATION 

26 CFR 198. 29: Use of premises. T. D. 6129 

TITLE 26 — INTERNAI REVENUE (1939L — CHAPTER 1 SUBCHAPTER C. PART 
198, — PRODUC:TION OF VOLATILE FRUIT-FLAVOR CONCENTRATL'S 

Use of premises 

TREASURY DEPARTMENT) 
OrrICE or COMMISSPONER OF INTERNAL REVENUE& 

Washington 85, D. C. 

To Officers and Employees of the Intei nal Eevenue Service and Others 
Concerned: 

In order to relieve restrictions on use of volatile fruit-Aavor con- 

centrate plant premises, Regulations 80 [26 CFR 198 (1989) ], as made 
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applicable to the Internal Revenue Code of 1954 by Treasury Decision 
6091 [C. B. 1954 — 2, 47], dated August 16, 1954 and section 7807 of 
the Code, are amend'ed as follows: 

Section 198. 29 is amended to read as follows: 
SEc, 198. 29. Usz oF PIIEMIsEs. — The premises of a concentrate plant shall be 

used exclusively for the Inanufacture of concentrates by any process which in- 
cludes evaporation from the Inash or juice of any fruit. Such premises may be 
used by the proprietor, in addition to such manufacture of concentrates, for the 
production of a marketable article from the fiashed juice or mash or for the 
production of a food product made from fruit of the same kind used in the 
manufacture of volatile fruit-flavor concentrates: Provided, That the assistant 
regional commissioner finds that such other business will not jeopardize the reve- 
nue, nor unduly increase administrative supervision. A proprietor desiring to 
use the premises for such other business must file application in triplicate with 
the assistant regional commissioner setting forth fully the details of the desired 
activity. 8'uch other business may not be commenced until approval has been 
obtained from the assistant regional commissioner. (68A Stat. 627, 677; 26 
U. S. C. 5171, 5oll) 

Because this Treasury Decision merely relieves restrictions on the 
use of volatile fruit-Ravor concentrate plant premises, it is found 
that it is unnecessary to issue this Treasury Decision with the public 
rulemaiIing and efFective date requirements of section 4(a) and (c) 
of the Administrative Procedure Act (60 Stat. 238; 5 U. S. C. 1008). 

This Treasury Decision shall be efFective upon 61ing for publication 
in the Federal Register. 

(This Treasury Decision is issued under the authority contained in 
68A Stat. 917; 26 U. S. C. 7805) . 

O. GORDON DZLK, 
Acting Commissioner of Interna/ Revenue. 

Approved March 28, 1955. 
H. CHAPMAN RosE, 

doting Secretary of the Treasury. 
!Filed with the Division of the Federal Register March 28, 1955, 4: 08 p. m. ) 

SUBCHAPTER L — MISCELLANEOUS GENERAL PROVISIONS 

SECTION 5554. — PILOT PLANT OPERATIONS 

26 CFR 170. 40: Authority to waive regulatory 
provisions. 

T. D. 6116 

TITLE 20 — INTERNAL REVENUE, 1954. — CHAPTER I, SUBCHAPTER E, PART 
170. — MISCELLANEOUS REGULATIONS RELATING To LIQUOR 

Authority for pilot and experimental operations 

TREASURY DEPARTMENT, 
OFFICE OF THE COMMISSIONER Or INTERNAL REVENUE, 

washington 8$, D. C. 
To Officers and Employees of' the In terna/ Revenue Service and Others 

Concerned: 
Section 5554 of the Internal Revenue Code of 1954 (Public Law 

591, 83d Cong. , 2d sess. ), provides as f ollows: 
Sac 5554. PILoT PLAIvr OrsaArroNs. — For the purpose of facilitating the develop- 
ment and. testing of improved methods of governmental supervision (necessary 
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for the protection of the revenue) over distilleries, internal revenue bonded 
warehouse, rectifying plants, industrial alcohol plants, industrial alcohol bonded 
warehouses, industrial alcohol denaturing plants, or similar premises established 
under this chapter or of chapter 26 of the Internal Revenue Code of 1959, the 
Secretary or his delegate is authorized to waive any regulatory provisions of 
this chapter for temporary pilot or experimental operations. Nothing in this 
section shall be construed as authority to waive the filing of any bond or the 
payment of any tax provided for in this chapter. The authority under this 
section shall terminate on December 31, 1955. 

Pursuant to the above provision of law, there is added immediately 
following subpart II of part 170 of title 26 of the Code of Federal 
Regulations the following new subpart: 

SUBPART C — PILoT Ann EXPKRIbfKKTAL OPKRATIons 

Sscrron 170. 40. AUTHGRITY To WAIvE RKGULSTGRY PBovIsIGIvs. — Except as pro- 
vided in section 170, 41, the Director, Alcohol and Tobacco Tax Division, is 
authorized to waive, for such time as may be necessary, regulatory provisions 
of chapter 51 of tbe Internal Revenue Code of 1954 and regulations issued there- 
under, for the purpose of facilitating the development, testing, and improvement 
of methods of governmental supervision (necessary for the protection of the 
revenue) over premises established and qualified under such provisions of law 
and regulations. For this purpose, the Director may, with the approval of the 
proprietor thereof, desigrate any such premises for such operations. The pro- 
visions of law and regulations waived and the period of time during which such 
waiver shall continue shall be stated in writing by the Director. 

SKU. 170. 41. LIIIITATIOKs on W&IVKR OK RKGULxTORY Paovrsroxs. — The pro- 
visions of section 170. 40 shall not be construed as authority to waive the filing 
of any bond or the payment of any tax provided for in chapter 51 of the Inter- 
nal Revenue Code of 1954. The Director, Alcohol and Tobacco Tax Division, 
shall waive regulatory provisions of lasv only when such action is necessary to 
enable him to develop, test, and improve methods of governmental supervision 
necessary for protection of tbe revenue. The authority contained in section 
170. 40 shall terminate on December 91, 1955. 

This Treasury Decision shall be efFective upon publication in the 
Federal Register. 

13ecause this Treasury Decision is necessary to give immediate efFect 
to section 5554 of the Internal Revenue Code of 1954 to facilitate the 
development, testing, and improvement of methods of governmental 
supervision necessary for the protection of the revenue, it is found 
that compliance with the public rulemaking and effective date require- 
ments of section 4 (a) and (c) of the Administrative Procedure Act, 
(60 Stat. 288; 5 U. S. C. 1008) ) is impracticable and contrary to ths 
public interest. 

(This Treasury Decision is issued under the authority contained in 
68A Stat. 917; 26 U. S. C. 7805). 

T. Col. KORAN ANnREws) 
Comm~'ssioner of Internal Iteeenue. 

Approved: Decenlber 28) 1954. 
M. B. FOLSODI) 

Acting Secretary of the Treasury. 
(Published in the Federal Register December 29, 1954) 

SECTION 5555. — RECORDS) STATEMENTS, AND RETURNS 

26 CFR 182. 648: Preparation and disposition. 
rior the method of showing the purpose for which taxfree alcohol 

is withdralvn, in cases where the Ivithdrawal permit, Form 1450, does 
not show the specific purpose, see Rev, Rul. 55 — 821, page 572. 
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26 CFR 240. 901: Form 2050. 

Method of adjusting errors involving underpayment or overpay- 
ment of tax on wine. See Rev. Rul. 55 — 323, below. 

Rev. Rul. 55 — 328 26 CFR 245. 342: Beer tax return, Form 2034. 
(Also 26 CFR 240. 901. ) 

Where errors are found in a brewer's records, involving the over- 
payment and underpayment of tax on beer, which do not aÃect the 
quantities of beer removed subject to tax a~s reported on Form 103, 
Brewer's Monthly Report of Operations, and Form 2051, Record of 
Brewery Operations, the adjusting figures need be entered only on 
Form 2084, Beer Tax Return, in the spaces provided therefor. '9rhere 
the quantities of beer reported on Forms 103 and 2051 are afi'ected by 
the adjustments reported on Form 2084, the adjusting figures should 
be shown by special entries in the current reports, Forms 103 and 2051, 
followed by a memorandum notation explaining~ the errors. 

Errors involving underpayment or overpayinent of tax on wine 
may be similarly adjusted without requiring amended Form 702, 
Monthly Report of Wine Cellar Operations, by showing adjustments 
in the spaces provided therefor on Form 2050, Wine Tax Return, in 
instances where the quantities of wine reported on Form 702 are not 
affected by such adjustments. Where the quantities of wine reported 
on Form 702 are a6'ected by the adjustments, the adjusting figures 
should be shown by the proprietor of the winery~ or bonded wine cellar 
by special entries in the report on Form 702 filed for the current month, 
followed by an explanatory notation in regard to the errors, 

SECTION 5556. — REGULATIONS 

Rev. Rul. 55 — 180 26 CFR 182. 489: Completion of operation re- 
quired. 

(Also 182. 440; 26 CFR 220. 706 and 220. 709. ) 
Where a plant, operated alternately as a registered distillery and 

an industrial alcohol plant, uses only one type of mash and the 
spirits or alcohol produced is identical except for designation, the 
stills mav be considered sufficiently boiled out when the spirits drop 
in proof to a point below that required for the type of spirits being 
produced. 

Advice has been requested whether it is necessary to completely 
boil out spirits remaining in the stills at the time operations of a 
plant as a distillery are discontinued and prior to its operation as 
an industrial alcohol plant, or vice versa. . 

The Industrial Alcohol Regulations, Part 182, and the Regulations 
relating to the Production of Distilled Spirits, Part 220, permit the 
alternate operation of a plant as an industrial alcohol plant and a 
distillery pursuant to the requirements specified therein. Sections 
182. 439 and 182. 440 and sections 220. 706 and 220. 709 of such regula- 
tions provide for disposition of the alcohol and spirits produced (fin- 
ished and unfinished) excepting the residues of such alcohol and 
spirits remaining in stills "which it is not practicable to completely 
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boil out, " and the materials remaining on hand which may be trans- 
ferred to the successor. 

The provisions of the regulations were intended to permit the dis- 
tiller to effect a practical method of concluding distillation for an 
alternate operation of the plant without the necessity of terminating 
operations. Consequently the beer being conveyed to the beer stills 
should be cut preferably when the beer wells are empty and distillation 
should proceed until the quantity of beer entered into the stills has 
been practically exhausted. 

When the same type of mash is being used in the production of the 
same type of spirits by the same manner of operations and the alcohol 
and spirits produced are identical except for designation, the stills 
niay be considered sufiiciently boiled out to comply with the provisions 
of the regulations ivhen the spirits drop in proof to a point below that 
required for the type of spirits being produced. 

26 CFR 182. 440: Transfer of materials, etc. 

Beer remaining in the beer stills at the time a plant is alternated 
from a distillery to an alcohol plant or iroin an alcoliol plant to a dis- 
tillery. See Rev. Rul. 55-130, page 603. 

26 CFR 220. 706: Completion of operation re- 
quired. 

Beer remaining in the beer stills at the time a plant is alternated 
from a distillery to an alcohol plant or from an alcohol plant to a dis- 
tillery. See Rev. Rul. 55 — 180, page 603. 

26 CFR 220. 709: Transfer of materials, etc. 

Beer remaining in the beer stills at the time a plant is alternated 
from a distillery to an alcohol plant or from an alcohol plant to a dis- 
tillery. See Rev. Rul. 55 — 130, page 603. 

Rev. Rul. 55-217 26 CFR 225. 969: Use of filter aids. 
(Also 26 CFR 285. 700; 26 CFR 230. 193. ) 

The provisions of Revenue Rulings 54 — 185, C. H. 195 — 1, 804, and 
54 — 352, C. B. 1954 — 2, 475, permitting tlie use of activated carbon at 
the rate of 7 ounces to 400 gallons of spirits as a filtering medium 
in the clarification of whisky to be bottled without rectification and 
to be bottled in bond, respectively, provided the original character 
or composition of the distilled spi~rits is not changed thereby, are 
hereby modified to include all classes and types of distilled spirits 
bottled in bond or bottled without rectification. 

26 CFR 280. 198: Use of filter aids. 

Use of activated carbon as a filtering medium in the clariFication 
of all classes and types of spiiits bottled in bond and bottled without 
rectification. See Rev. Rul. 55 — 217, page 604. 
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Use of activated carbon as a filtering medium in the clarification of 
all classes and types of spirits bottled in bond and bottled without 
rectification. See Rev. Rul. 55 — 217, page 604. 

SUBCHAPTER J. — PENALTIES, SEIZURES, AND FORFEITURES 
RELATING TO LIQUORS 

PART I. — PENALTY, SEIZURE, AND FORFEITURE PROVISIONS APPLICARLE To 
DISTII LING, RECTIFYING, AND DISTILLED AND RECTIFIED PRODUCTS 

SECTION 5648. — PENALTY AND FORFEITURE FOR, 
FRAUDULENT CLAIMS FOR, EXPORT DRAO BACI& OI' 
UNLA AWFUL RELANDING 

(Also Part III-B, 2885 (d) . ) Rev. Rul. 55-824 
Domestic distilled spirits may be withdrawn from customs cus- 

tody, free of duty, by foreign persons having diplomatic or consular 
status, or by military personnel of foreign countries within the pro- 
visions of 1S U. S. C. 106a, provided there has been a valid with- 
drawal for exportation followed by a completed and bona fide 
exportation in respect of a particular lot of spirits and such spirits 
are reimported under the Tariff Act of 1030, as amended, 10 U. S. C. , 
and placed in a Class " customs Ivarehouse. 

Advice has been requested whether domestic distilled spirits xvith- 
drawn for exportation free of tax or vvith benefit of drawback may be 
reimported and withdrawn from customs custody vvithout payment of 
duty (equal to the internal revenue tax) for the purpose of supplying 
diplomats of foreign countries, or foreign military missions in the 
United States under section 196a of Title 19 of the United States Code. 

Section 5648(b) of the Internal Revenue Code of 1954 reads as 
follows: 

Every person who intentionally relands within the jurisdiction of the United 
States any distilled spirits which have been shipped for exportation under the 
provisions of this chapter, or Ivho receives such relanded distilled spirits, aud 
every person who aids or abets in such relanding or receiving of such spirits, 
shall be fined not exceeding $5, 000 and imprisoned not more than S years; and 
all distilled spirits so relanded, together with the vessel from which the same v. as 
relanded, within the jurisdiction of the United States, aud all vessels, vehicles, 
or aircraft used in relanding and removing such distilled spirits, shall be for- 
feited to the United States. 

The term "withdrawal for exportation" in section 5648(b) of the 
Code is interpreted to Incan a withdrawal Ivith the intention that such 
spirits be severed from the mass of goods in this country and entered 
into and fiow in commerce in the foreign country. Similarly, "ex- 
portation" is not complete until the act of importation is e8ected in 
the foreign country. "Intentionally relands" is construed as Ineaning 
the bringing back to this country of goods that either have not been 
exported or were not withdrawn for valid exportation. Therefore, it 
would appear that a valid xvithdrawal for exportation which is fol- 
lowed by a completed exportation would not be subject to the prohibi- 
tion against relanding contained in the above section of the Code, and 
would entitle the spirits, v;hen reimported, to the advantages of the 
provisions of section 1201 of Title 19 of the U. S, Code. 
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Since the validity of the withdrawal for exportation depends upon 
the intention of the exporter, no hard and fast rule may be laid down 
as to what does or does not establish such intent. Each reimportation 
of distilled spirits previously exported must rest upon its own facts. 
If it can be shown that the so-called "exportation" was merely to 
evade, defeat, or delay the payment of tax by giving the product a 
temporary situs in a foreign country, then, upon relanding, the goods 
and persons concerned would be subject to liabilitv under section 
5648(b) of the Internal Revenue Code of 1954 (section 2885(d) (2) 
of the Internal Revenue Code of 1989). Compare F/ag3er v. Kidd, 78 
Fed. 341. 

Where there has been a valid withdrawal for exportation followed 
by a completed exportation as to a certain lot of spirits and such 
spirits are reimported under the TarifF Act of 1MO and placed in a 
Class 2 customs warehouse, they may be withdrawn free of duty by 
foreign persons enjoying diplomatic or consular status, or by military 
personnel of foreign countries within the provisions of section 196a 
of Title 19 of the U. S. Code in the same manner that such persons can 
secure spirits of foreign origin from such warehouses free of duty. 

CHAPTER 80. — GENERAL RULES 

SUBCHAPTER A. — APPLICATION OF INTERNAL REVENUE LAWS 

SECTION 7805. — RULES AND REGULATIONS 

26 CFR 220. 879: Tests of beer and stillage. Rev. Rul. 55-218 

The provisions of section 220. 879 of the Distilled Spirits Regula- 
tions, which require the distiller to test samples of beer immediately 
prior to distillation, are intended to require such tests on the basis 
of individual fermenters. The provisions in the instructions on Form 
1598, Proprietor's Report of Operations at Registered Distillery, 
relative to the sampling of beer from fermenters at registered dis- 
tilleries will be changed to conform to the above requirement when 
the form is next revised. While the testing of composite samples 
of beer is not permitted, the alcoholic content of stillage or spent beer 
may be determined from a composite sample. 

26 CFR 280. 115: Qualification. Rev. Rul. 55-345 

Section 280. 115 to section 280. 118, inclusive, of the Regulations 
relating to Bottling of Taxpaid Spirits, contain the requirements 
and procedure for operations of a taxpaid bottling house under alter- 
nating proprietorships. The regulations do not require that alter- 
nate proprietors operate on the basis of 24-hour periods. HeLd, where 

each alternate proprietor has basically qualified for the operation of 
the taxpaid bottling house, the alternate operations may be efFected at 

any designated time during regular business hours pursuant to the 
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filing and approval of Form 1696, Notice of Alternate Operations, in 
the manner provided in the sections referred to. The plant operation 
is of course subject to the restrictions provided by sections 280. 155 and 
280. 156 of the regulations. 

Rev. Rul, 55 — 846 26 CFR 285. 129: Bottling tanks 
(Also 26 CFR 285. 901. ) 

The outlet pipe lines of bottling tanks at rectifying plant premises 
are not required to be equipped with check valves where such bot- 
tling tanks are to be used exclusively for the bottling of unrectified 
products. 

Revenue Ruling o5 — 66, page 569, this Bulletin, modified. 

Advice has been requested whether the requirement of section 
285. 129 of the Reoulations relating to the Rectification of Spirits and. 
Wines, that check valves be installed in the outlet pipe lines of 
bottling tanks applies in the case of bottling tanks used exclusively 
for the bottling of unrectified products. 

Sectior. 285. 685 of the regulations provides that proprietors of 
rectifying plants desiring to bottle taxpaid distilled spirits or irines 
without rectification will give notice on Form 280, Description and 
Gauge of Spirits or Wines for Bottling Without Rectification. Sec- 
tion 285. 901 thereof requires Government locks upon the manheads, 
inlets, and outlets of bottling tanks except where the bottling is 
pursuant to Form 280. 

In view of the provision of section 285. 901 of the regulations, it 
is heM that the requirement of section 285. 129 for the installation 
of check valves in the outlet pipelines of bottling tanks does not. apply 
to bottling tanks used exclusively for the bottling of spirits pursuant 
to Form 280. Accordingly, the Internal Revenue Service irill not 
require the installation of check valves in the outlet pipelines of bottling 
tanks which are used only for the bottling of unrectified products 
pursuant to Form 280. However, if such bottling tanks are to be 
used at any time for the bottling of rectified products pursuant to 
Forin 287, Report of R. ctifiied Spirits and Wines, check valves must 
first be installed in the outlet pipelines. 

Revenue Ruling 55 — 56, page 569, this Bulletin, is accordingly modi- 
fied to eliminate the requirement for check valves on outlet pipelines 
in the case of bottling tanks used exclusively for the bottling of 
unrectified products pursuant to Form 280. 

26 CFR 285. 901: Where locks are required. 

For requirements with respect to installation of check valves on 
the outlet pipelines of bottling tanks at rectifying plants, see Rev. 
Rul. 55-846, page 60?. 
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SUBPART B. — RULIN(xS AND DECISIONS UNDER THE 
INTERNAL REVENUE CODE OF 1939 

Rulings and decisions published in Part, III, subpart, B, of the 
Internal ReveIIue Bulletin arc based on the application of provisions 
of the Internal Revenue Cocle of 1939 an&1, unless otherwise noted, 
therein, are publisheIl without consideration as to any application of 
the provisions of the Internal Revenue Code of 1954. 

CHAPTER 26. — LIQUOR 

SUBCHAPTER A. — DISTILLED SPIRITS 

PART III. — INTERNAL REVENUE BONDED WAREHOUSES 

SECTION 2885. — EXPORTATION OF SPIRITS WITFIDRAWN 
FROM 'lVAREHOUSES 

Withdrawal of domestic distilled spirits from customs custody, free 
of duty, by foreign persons having diplomatic or consular status, or 
by military personnel of foreign countries. See Rev. Rul. 55-324-, 
page 605. 
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SUBPART C. — RULINGS AND DECISIONS UNDER THE 
FEDERAL ALCOHOL ADMINISTRATION ACT OR RE- 
LATED LAWS 

Rulings and decisions published in Part III, Subpart C, of the 
Internal Revenue Bulletin are based on the application of provisions 
of the Federal Alcohol Administration Act and, unless otherwise 
noted tlierein, are published without consideration as to any applica- 
tion of the p~rovisions of the Internal Revenue Code of 1954 or the 
Internal Revenue Code of 1989, 

FEDERAL ALCOHOL ADMINISTRATION ACT 

SECTION 4. — PERMITS 

FAA REGULATIGN No. 1) SEOTIGN 1. 42: Change Rev. Rul. 55-164 
in ownership, management, or control of 
business. 

Section 1. 42 of Regulations No. 1 provides that in the event of any 
change in the owne~rship, management, or control of any business 
operated pursuant to a basic permit (if the permittee is a corporation, 
if any change occurs in the OKcers, directors, or persons owning or 
controlling more than 10 percent of the voting stock of said cor- 
poration) the permittee shall immediately notify the applicable As- 
sistant, Regional Conmniissioner of such change, giving the names and 
addresses of all new persons participating in the ownership, manage- 
ment, or control of such business, or in the case of a corporation, the 
names and addresses of such new OScers, directors, or persons owning 
or controlling more than 10 percent of the voting stock. This require- 
ment for "immediate' notification of changes is interpreted in the 
light of other internal revenue regulations which require that such 
notification must be made ca~'thin 10 days. See, for example, 26 CFR 
220. 260 of the Regulations Relating to the Production of Distilled 
Spirits. Accordingly, it is held that notification of such changes 
within 10 days by holders of basic permits under the Federal Alcohol 
Administration Act will satisfy the requirements of section 1. 42 of 
Regulations No. 1. 

SECTION 5 (b) . — UNFA. IR COMPETITION AND UNI. A WF UI. 
PRACTICES: TIED HOUSE 

FAA REGULATIGNs No. 6, SEOTIGN 6. 28: Inside Rev. Rul. 55-408 
signs: Wine and malt beverages. 

(Also Section 6. 28a. ) 
In determining whether or not advertising signs, posters, displays, 

etc. , intended for use consecutively in more than one retail establish- 
Inent fall within the exceptions specified in section 6. 28 and section 
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6. 23a of Regulations No. 6, the total value may not be prorated pro- 
portionately to the amount of time the articles remain on the premises 
of a particular retailer. 

FAA. REGULATI0Ns No. 6, SEGTION 6. 28a: Inside 
signs: Distilled spirits. 

Meaning of. the term "total value" as used in sections 6. 26 and 
6. 23a of Regulations Xo. 6 l'. ee Rev. Rul. 55-403, 609. 

FAA REGULATIQNs No. 6, SEGTION 6. 28: Retailer Rev. Rul. 55-42 
advertising specialties. 

Section 6. 28 of Regulations No. 6 provides that retailer advertis- 
ing specialties, such as trays, coasters, beer mats, menu cards, meal 
checks, etc. , which bear advertising matter and which are primarily 
valuable to the retailer as point-of-sale advertising media, may be 
furnished, given, or sold to a retailer if the aggregate cost to any 
industry member of such retailer advertising specialties furnished, 
given, or sold in connection with any one retail establishment in 
any one calendar year does not exceed $10, Held: Such retailer ad- 
vertising specialties furnished by industry members to retailers which 
bear advertising matter of the industry member furnishing them may 
also bear the name or name and address of the retailer to whom 
furnished. 

Rev. Rul. 55-166 
An insurance policy purportedly protecting a retailer from the 

theft of bottles from a counter display is given to a retailer by a pro- 
ducer or wholesaler of distilled spirits or wine. Held, the giving of 
such insurance policy constitutes the furnishing of a thing of value 
within the meaning of section 5(b) (3) of the Federal Alcohol Ad- 
ministration Act. Accordingly, if. retailers, either directly, or in- 
directly through wholesale channels, are induced to purchase distilled 
spirits or wine to the partial or complete exclusion of distilled spirits 
or wine sold or oÃered for sale by other persons in interstate or 
foreign commerce, by the furnishing of these insurance policies, vio- 
lations of the Act would ensue. However, in view of the apparently 
negligible cost of the policies, it is doubtful that the furnishing of 
the policies to retailers would result in the "induceInent" and 
"exclusion" proscribed by section 5(b) (6) of the Act. 

Rev. Rul. 55-167 
The furnishing of a pouring rack with bottles of distilled spirits 

or wine by producers or wholesalers of distilled spirits to retailers 
would come within the coverage of section 5(b) (6) of the Federal 
Alcohol Administration Act. It would not fall within any of the 
exceptions to the statute set forth in Regulations No. 6, relating to 
inducements furnished to retailers. Accordingly, if retailers, either 
directly, or indirectly through wholesale channels, are induced to 
purchase distilled spirits or wine to the partial or complete exclusion 
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of distilled spirits or wine sold or o8ered for sale by other persons in 
interstate or foreign commerce, as a result of furnishing these pouring 
racks, violations of the act would ensue. However, the cost of the 
racks would be a factor in determining as to whether the furnishing 
thereof to retailers would result in the proscribed "inducement" and, 
"exclusion", i. e. , if the cost is nominal, it is questionable whether 
inducement and exclusion would result. 

Rev. Rul. 55-168 
An organization has among its members retail liquor dealers as 

well as various other local bustiness establishments. It is a non-profit 
corporation organized for the purpose of inducing convention groups 
to hold their conventions in the city in which the organization is 
located. HeM, dues payments made by v holesalers of distilled spirits, 
wine, and malt beverages to such organization would come within 
the coverage of section 5 (b) (8) of the Federal Alcohol Administration 
Act. Violations thereof would result if such payments induced the 
various hotel and restaurant members (alcoholic beverage retailers) 
to purchase alcoholic beverages from such participating wholesalers 
to the partial or complete exclusion of alcoholic beverages sold or 
oQ'ered for sale by non-participating wholesalers. If, however, mem- 
bership in the organization is on a completely voluntary basis with 
dues set at specified rates as, for example, $100 per year for small 
wholesale liquor dealers, $500 per year for medium-sized wholesale 
liquor dealer. , and $1, 000 per year for large wholesale liquor dealers, 
rather than on a sliding scale based on the volume of business enjoyed 
by each wholesaler, and there is no discrimination by the retailers 
who are members of the organization against non-member wholesalers, 
payments of dues by participating wholesalers would be unlikely to 
result in any violation of section 5(b) (8) of the Act. 

Rev. Rul. 55 401 

The purchase of tickets to a retailer's open house, anniversary 
party, remodeling party, or similar event sponsored by the retailer, 
would result in a violation of section 5 (b) (3) of the Federal Alcohol 
Administration Act if the purchase ef such tickets by producers, 
importers, or wholesalers from retailers results in the proscribed 
"inducement" and "exclusion. " 

Advice has been requested whether the purchase by a wholesaler 
of alcoholic beverages of. tickets to a retailer's open house, anniversary 
party, remodeling party, or similar event, would fall within the cov- 
erage of section 5 (b) (8) of the Federal Alcohol Administration Act. 

Section 5 (b) (8) of the Federal Alcohol Administration Act, among 
other things, makes it unlawful for any person engaged in business 
as a prod)teer, importer, or wholesaler of alcoholic beverages, directly 
or indirectly or through an affiliate, to induce a retailer to purchase 
alcoholic beverages from such person to the exclusion or partial 
exclusion of alcoholic beverages sold or ofi'ered for sale by other 
persons in interstate commerce, under the conditions set forth therein 
and, in the case of malt beverages, within the jurisdiction limitations 
imposed by the penultimate paragraph of section 5, by giving money 
or other things of value to such retailers. 
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The purchase of tickets to a retailer's open house, anniversary party, 
remodeling party, or other similar event sponsored by the retailer, 
would fall within the cover of section 5(b) (3). Accordingly, if the 
purchase of such tickets by producers, importers, or wholesalers from 
retailers results in the proscribed inducement or exclusion, violations 
of the Act would ensue. 

SECTION 5(e). — UNFAIR COMPETITION AND UNLA)VFUL 
PRACTICES: LA. BELING 

FAA REOULATioxs No. 8, SEOTION 21: The standards 
of identity. 

Blending of natural wine which has become substandard by reason 
cf the development of excessive volatile aciditv with another natural 
wine made from the same kind of fruit. See Rev. Rul. 55 — 214, 
page 597. 

FAA REGULATIOXS Xo. 4) SECTIO~ o0: Genel"11. 

Samples of wine for distribution by salesmen of a bonded wine 
cellar proprietor to prospective purchasers. See Rev. Rul. 55-213, 
page 596, 

FAA. REGULATIoÃs No. 4) SKOTIQN 50: Certifi- Rev. Rul. 55-169 
cate of label approval. 

(A]so FAA Regulations No. 5, Section 50 l FA 4 
Regulations No. 7, Section 41. ) 

Bottlers and importers of distilled spirits, wines, and malt bever- 
ages may use sets of labels ditfering from sets of labels covered by 
certificates of approval only in that there has been added an addi- 
tional shoulder, strip, or other label bearing the name, or name and 
address, of the wholesaler or retailer, preceded by such phrases as 
"bottled for, " "selected for, " "made for, " or "imported for. " 

Revenue Ruling 54 — 392, 2, C. B. 1034 — 2, 5So, superseded. 

Advice has been requested whether a wine importer may place on 
bottles of imported wine, labels identifying wholesale and/or retail 
distributors, even though such labels are not covered by the importer's 
Certificate of Label Approval, Form 1649. 

The instructions on Form 1647, Application for Certificate of. 
Label Approval Under the Federal A. lcohol Administration Act, 
presently require that the colnplete set of labels to be used on any 
individual container must be submitted with this form. Form 1649, 
Certificate of Label Approval Under the Federal Alcohol Adminis- 
tration Act (which is issued pursuant to Form 1647), to which are 
aKxed labels identical with those on Form 1647, authorizes only the 
use of such labels and others di8ering from them in certain specified 
respects, such as a change in the proportionate size of the labels or 
the statement of diferent net contents. 

In order to avoid the constant resubmission of labels to cover sets 
of labels diHering from previously approved labels only in that they 
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contain an additional strip, shoulder, or other label merely identifying 
a wholesaler or retailer for whom the product was bottled or imported, 
bottlers and importers of distilled spirits, wines, and malt beverages 
may use sets of labels differing from sets of labels covered by certifi- 
cates of approval in that there has been added an additional shoulder, 
strip, or other label bearing only the name, or name and address, of 
the wholesaler or retailer, preceded by such phrases as "bottled for, " 
"selected for, " "made for, " or "imported for, " and containing no refer- 
ences whatever to tlie characteristics of the product. 

Forms 1647 and 1649 will be appropriately revised when they are 
reprinted. 

Revenue Ruling 54 — 892, C. B. 1954 — 2, 585, superseded. 

FAA REGULATIQNs No. 5, SEcTIQN 21: The stand- 
ards of identity. 

Requirements with respect, to age to be claimed on straight whisky 
which is taxpaid at 8 years of age and consolidated in the original 
containers as wholesale liquor dealer packages. See Rev. Rul. 55-399, 
pa, ge 5 

FAA REGULATIQNS Xo. 5, SEOTIQN 22: Alteration Rev. Rul. 55-165 
of class and type: Harmless coloring, Aavor- 
ing, and blending Inaterials. 

The presence in a whisky produced in a given foreign country of 
not more than 2~/s percent of harmless coloring, flavoring, or blend- 
ing materials, including whiskies of. other origin, is not required to 
be disclosed upon the label. 

Advice has beeii requested whether the presence of bourbon, rye, or 
malt whisky used as all or a portion of the permissible 2i/2 percent 
harmless coloring, flavoring, and blending material, and of an origin 
other than that of the whisky in which it is used, would have to be 
disclosed on the label of such rectified product. 

Section 22 of' Regulations No. 5 permits the use in whiskies, other 
than Ainerican type straight whiskies, of "harmless coloring, flavor- 
ing or blending materials such as * "' * straight malt or straight 
rye malt whiskies, * "' "' which are customarily employed therein 
in accordance with established trade usage, if such coloring, flavoring, 
or blending materials do not total more than 2!/2 percent by volume 
of the finished product. " 

The Internal Revenue Service does not consider that the origin of 
this limited amount of such Ravoring materials, including whiskies 
permitted to be used in this connection, a8ects the right of the finished 
product to claim its proper State or country of origin. For example, 
a blend of straight Kentucky whiskies might contain the permissible 
amount of straight malt or straight rye malt whiskies, or similar 
whiskies suitable for use in this connection, of other than Kentucky 
origin, without afFecting the right of the finished product to be desig- 
nated as a Kentucky blend. 

Siinilarly, any whisky produced in any given foreign country might 
contain 2I/2 percent of harmless coloring, flavoring, or blending ma- 
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terials, including whiskies of other origin, without any conflict occur- 
ring with the provisions of section 22 of Regulations No. 5. The 
presence of such whiskies used within the 2&/2 percent limitation would 
not be required to be disclosed upon the label. However, while it, 
would not be necessary under the statute and regulations, there is no 
objection to the addition of the following statement to a standard cer- 
tificate of origin properly issued by a duly authorized official of a 
foreign country: 

The total coloring, flavoring or blending materials used in this product do 
not exceed 2'gi perceni. by voluiue of the finished product. 

FAA RitGvr. ATtoxs No. 5, SgcTroN 22: Alteration 
of class and type; harmless coloring, flavoring, 
and blending materials. 

Use of recovered spirits (not neutral) and neutral spirits stored 
in reused cooperage as coloring, flavoring, or blending material in 
blends of whisky. See Rev. Rul. 55-176, page 577. 

FAA REGUI ATIONs No. 5, SrcrioN 50: Certifi- 
cates of label approval. 

Use of labels by bottlers and importers identifying wholesale or 
retail distributors, not covered by certificates of label approval. See 
Rev. Rul. 55 — 169, page 612. 

FA. A Rzovr. ATioNs No. 7, Si:orroN 27: Net 
contents. 

Rev. Rul. 55-181 

The new odd-size containers for malt beverages must bear very 
large aud conspicuous statements of net contents on their labels, in 
the manner herein prescribed. All cans and labels for the new small 
sizes should be presented to the Director, Alcohol and Tobacco Tax 
Division, for approval. 

)Vhen Regulations No. 7, Relating to Labeling and Advertising of 
Malt lheverages, were adopted in 1936, no provisions were made for 
standards of fill, as was the case initially with the distilled spirits 
labeling regulations arid later with the reine labeling regulations so 
far as domestic wines are concerned. The omission of such standards 
from the malt beverage labeling requirements apparently resulted 
from the fact that containers for these products seemed well stand- 
ardized and, with the exception of specialties and negligible quanti- 
ties of beer and ale packaged in so-called "splits, " were predominantly 
limited to the twelve-ounce, quart and two-quart containers, with the 
eleven-ounce container being used in limited areas of the iiVest. This 
situation has continued relatively unchanged until quite recently. 

Late in 1954, however, certain new containers, diÃering in net con- 
tents from the traditional cans and bottles, began to appear upon the 
market. One of these was the four-fifths quart and others were the 
ten and eleven-ounce cans. It has been rumored' that still other sizes 
may make their appearance before long. 



615 8 5(f) 

The Alcohol and Tobacco Tax Division is considering tlic advisa- 
bility of holding a hearing loolcing toward the adoption of standards 
of fill for malt beverages, the determination as to which will be de- 
pendent, in part, on the results of a consumer survey noiv being under- 
taken. Pending~ a decision in this nmattcr and eNective immediately, 
the new odd size containers are required to bear very large and con- 
spicuous statements of net, contents on their labels in order to mi»imize 
any consumer deception which may result from the consumer's rela- 
tive lack of familiarity with these sizes a»d their confusion in his mind 
with similar and larger containers to which he is accustomed. Tlie 
mere bloiving of the net contents statement in the base of a glass bottle 
does not constitute s»Scient conspicuousness in tlie case of these neiv 
sizes. Such statement should appear in lar& e type upon a neck or 
other front label. In the case of cans, the statement should appear 
with striking conspicuousness in a horizo»tal rather than a, vertica, l 
position. 

All cans and labels for the new small sizes should be presented to 
the Director, Alcohol and Tobacco Tax Division, for approval, re- 
gardless of the instructions on the label applicatioil form, Form 1647, 
Application for Certificate of Label Approval Uiider the Federal 
Alcohol Administration Act, and will henceforth be judged by these 
standards. Labels and ca»s already in use should be appropriately 
revised with all possible promptness. 

Inquiries in regard to this Revenue Ruling should refer to the num- 
ber thereof and the symbols 0: AT: B. 

FAA REovI. &TIONs Xo. 7, SEOTioN 41: Certifi- 
cates of label approval. 

Ilse of labels by bottlers and importers identifying wholesale or 
retail distributors, not covered by certificates of label approval. Sec 
Rev. Rul. 55 — 1%, page 612. 

Rev. Rul. 55-4tl2 

There is no provision in the Federal Alcoliol Administration Act 
or in chapter 51 of the Internal Revenue Code of 1M4 which ~ould 
prohibit the sale by retail liquor dealers to consumer purchasers of 
packets of comic whisky labels. 

SECTION 5(f). — UNFAIR COMPETITION AND UNLAWFUL 
PRACTICES: ADVERTISING 

FAA REGVLATICNs No 7i SEGTIQN 54: Prohibited Rev. Rul. 55-404 
statements. 

References to the calorie content of malt beverages in the adver- 
tising thereof and to more specific implications, however made, 
that malt beverages are nonfattening or virtually so, are likely to 
mislead the consumer and mav not be permitted. 

The Internal Revenue Service has been requested to determine 
whether references in malt beverage advertising to calorie content and 

364050' — 56 — 40 
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representations implying that the malt beverage is nonfattening are 
likely to be misleading to the public. 

Section 5 (f) of the Federal Alcohol Administration Act and section 
54 of Regulations No. 7, relative to malt beverage advertising, pro- 
hibit the use in any advertisement which is in interstate commerce or 
which is calculated to induce sales in interstate commerce of any 
statement that is false or misleading in any particular or that is 
disparaging of a competitor's products, if the law of the State into 
which the malt beverages are to be shipped imposes similar require- 
ments. 

For some time, various members of the brewing industry have em- 
ployed advertising themes which either directly or indirectly have 
tended to convey the impression that their products are nonfattening 
or relatively less fattening than other competitive beverage items or 
than food items used in the normal diet. One early approach involved 
the use of claims of freedom from starch or relative freedom from 
sugar, on the part of the advertised malt beverage product. 

In the spring of. 1953, members of the industry were advised that 
such sugar and starch claims were misleading and contrary to the 
regulations since all beers are free of starch and none contains more 
than a negligible quantity of sugar, so small as not to account for any 
appreciable portion of the product's caloric content. This view was 
also stated, with respect to starch in beer, in Revenue Ruling 54-513, 
C. B. 1954 — 9, 593. In the spring of 1954, the industry was advised that 
calorie references, to avoid misleading the public, should be qualified 
by accurate statements as to actual caloric content. The industry was 
further advised that caloric comparisons between the advertised beer 
and food or beverage items commonly consumed by the public were 
not considered objectionable on the basis of the facts then available. 

As time passed, however, and as additional brewing companies 
adopted the low calorie theme, it became increasingly evident that low 
calorie claims, even when qualified by statements of the actual caloric 
content, might be misleading in certain respects. Numerous industry 
members as well as certain State control oScials, urged the reexami- 
nation o) this question. 

During the closing weeks of the year 1954, the Alcohol and. Tobacco 
Tax Division began~a consumer survey in order to determine whether 

isleading implications were involved in the use of such a theme. 
This survey supports the position that treatments calculated to imply 
nonfattening or less fattening properties on the part of beer are 
misleading and therefore contrary to the regulations. Substantial 
percentages of the people interviewed in the survey received the im- 
pression that the advertised product was either entirely nonfattening 
or at least negligible in calorie content; that it was less fattening 
than other competitive beers; that the consumer could lose weight by 
drinking it; that the product ~ as approximately equal in food value 
to the food item with which its calorie content was compared; or that 
the advertised product could be substituted for these food. items v ith 
the same nutritional results. 

Members of the brewing industry have been advised to desist from 
the use of any further references to the calorie content of their prod- 
ucts and to more specific implications, however made, that their prod- 
ucts are nonfattening or virtually so. Inasmuch as the Internal 
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Revenue Service did not previously object to calorie treatments, pend- 
ing the development of specific evidence on this point, a reasonable 
time is being allowed for the preparation of substitute advertising 
copy, Since it is now evident, however, that such advertising is likely 
to result in consumer deception, the transition to unobjectionable 
advertising should be e8ected as expeditiously as possible. 

Rev. Bul. 55-43 

Section 5(f) of the Federal Alcohol Administration Act provides 
in part that it is unlawful for a distiller or rectifier among others to 
publish or disseminate in any newspaper, periodical or other publica- 
tion or any other printed or graphic matter, any advertisement of 
distilled spirits, if such advertIsement is in interstate commerce or is 
calculated to induce sales in such commerce or is disseminated by 
mail unless it conforms with regulations designed, among other thIngs, 
to prevent consumer deceptioii and prohibit disparaging or false or 
mis1eading statements. Held, sales pamphlets relating to distilled 
spirits or wines which are not distributed to or shown to consumers 
or left with retailers but are to be exhibited to prospective whole- 
saler or retailer purchasers by a permittee's salesman constitute ad- 
vertising witliin the meaning of section 5(f) of the Act. 





PART IV 

LEGISLATION AND TREATIES 

SUBPART A. — LEGISLATION 

PUBLIC LA%V 1, EIGEITY-I'OURTH CONGRESS 
[CHAPTER 1) FIRST SESSION] 

H. R. 2860 

An Act To amend section 1237 of the Internal Revenue Code of 1054. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the first sen- 
tence of subsection (a) of section 7287 of the Internal Revenue Code 
of 1954 is hereby amended by striking out "subpart C of part I, " and 
inserting in lieu thereof "Part I". ~Subsection (b) of' such section 
is hereby amended by striking out "subpart C of)). 

Approved January 20, 1055. 

PUBLIC LAAV 18, EIGHTY-FOURTH CONGRESS 
[CEIAPTER 18) FIRST SESSIONj 

H; R. 4259 

An Act To provide a one-year extension of the existing corporate 
normal-tax rate and of certain excise-tax rates. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled& That this Act may 
be cited as the "Tax Rate Extension Act of 1955. " 
SEC. 2. ONE-YEAR EXTENSION OF CORPORATE NORMAL TAX-RATE 

Section 11(b) (relating to corporate normal tax), section 821(a) (1) (A) 
(relating to mutual insurance companies other than interinsurers), and section 
821(b) (1) (relating to interinsurers) of the Internal Revenue Code of 1054 are 
herebv amended as follows: 

(1) By striking out "April 1, 1055" each place it appears and inserting 
in lieu thereof "April 1, 1056"; 

(2) By striking out "April 1, 1955" each place it appears and inserting 
in lieu thereof "April 1, 1956"; 

(8) By striking out March 81, 1955" each place it appears and inserting 
in lieu thereof March 61, 1956"; 

(4) By striking out "AIarch 81, 1955" each place it appears and inserting 
in lieu thereof "March 61, 1956". 

SEC. 3, ONE-YEAR EXTENSION OF CERTAIN EXCISE TAX RATES. 
(a) EXTENslolv OF RATEs. — The following provisions of the Internal Revenue 

Code of 1954 are hereby amended by striking out "April 1, 1955" each place it 
appears and inserting in lieu thereof "April 1, 1956"— 

(1) section 4041(c) (relating to special fuels); 
(2) section 4061 (relating to motor vehicles); 

(619) 
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(3) section 4081 (relating to gasoline); 
(4) section 5001(a) (1) (relating to distilled spirits); 
(5) section 5001(a) (3) (relating to imported perfumes containing 

distilled spirits); 
(6) section 5022 (relating to cordials and liqueurs containing wine); 
(7) section 5041(b) (relating to wines); 
(8) section 5051(a) (relating to beer); and 
(9) section 5701(c) (1) (relating to cigarettes). 

(b) TxcHNIcxL AMzr DbIENTs. — The following provisions of the Internal Rev- 
enue Code of 1954 are hereby amended as follows: 

(1) Section 5063 (relating to floor stocks refunds on diltilled spirits, 
wines, cordials, and beer) is amended by striking out "April 1, 1955" each 
place it appears and inserting in lieu thereof "April 1, 1956", and by striking 
out "May 1, 1955" and inserting in lieu thereof "May 1, 1956, ". 

(2) Section 5134(a) (3) (relating to drawback in the ease of distilled 
spirits) is amended by stril-ing out "March 31, 1955" and inserting in lieu 
thereof "March 31, 1956". 

(3) Subsections (a) and (b) of section 5707 (relating to floor stocks 
refunds on cigarettes) are amended by striking out "April 1, 1955" each 
place it appears and inserting in lieu thereof "April 1, 1956", and by striking 
out "July 1, 1955" and inserting in lieu thereof "July 1, 1956". 

(4) Subsections (a) and (b) of section 6412 (relating to floor stocks 
refunds on motor vehicles and gasoline) are amended by striking out "April 1, 
1955" each place it appears and inserting in lieu thereof "April 1, 1956", and 
by striking out "July 1, 1955" each place it appears and inserting in lieu 
thereof "July 1, 1956". 

Section 497 of the Revenue Aet of 1951 (relating to refunds on articles from 
foreign trade zones), as amended by the Excise Tax Reduction Aet of 1954, is 
hereby amended by inserting after "Internal Revenue Code" each place it 
appears "of 1939 (or section 5701(c), 5001(a), 5022, 5041(b), or 5051(a) of 
the Internal Revenue Code of 1954)", and by striking out "April 1, 1955" each 
place it appears and inserting iu lieu thereof "April 1, 1956". 

Approved March 80, 1955. 

PUBLIC LAW 764, EIGHTY-THIRD CONGRESS 
[CHAPTER 1209t SECOND SESSION] 

H. R. 6287 

An Act To extend and amend the Renegotiation Act of 1951' 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That subsection (a) 
of section 102 of the Renegotiation Act of 1951 is hereby amended by 
striking out "December 81, 195" and inserting in lieu thereof "De- 
ceniber 81, 1954. " 

SEG. 2. (a) Section 105(f) (1) of such Act is amended by striking 
out "$250, 000" wherever it appears therein and inserting in lieu thereof 
the following: "$250, 000, in the case of a fiscal year ending before 
June 80, 195~8, or $500, 000, in the case of a fiscal year ending on or 
after June 80, 1958". 

(b) Section 105(f) (8) of such Act is amended by inserting, in 
the second sentence thereof, after "the $250, 000 amount" the following: 
", the $500, 000 amount, ". 

SEC. 8. (a) Paragraph (6) of section 106(a) of such Act is hereby 
amended by inserting immediately following the second period therein 
the following: "In designating those classes and types of contracts 
which shall be exempt, and in exemptino any individual contract under 
this paragraph, the Board shall consider as not having a direct oi' 

' I~'or excerpts from the Renegotiation Act of 1951, see C. B. 1951-1, 180. 
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immediate connection with national defense any contract f' or the fur- 
nishing of niaterials or services to be used by the United States, a De- 
partment or agency thereof, in the manufacture and sale of syiithetic 
1 ubbers to a private person or to private persons ivhich are to be used. 

for nondefense purposes. If the use by such private person or per- 
sons shall be partly for defense and partly for nondefense purposes, 
the Board shall consider as not having a, direct or immediate connec- 
tion ivith national defense that portion of the contract which is de- 
terniined. not to liave been used tor national defense purposes. The 
method used in making sucli determination shall be sub]ect to approval 
by the Board. " 

(b) The aniendment made by subsectioii (a) shall be efFective as 
if it irere a part of sucli Renegotiation Act of 1951 on the date of its 
enactment. 

SEc. 4. (a, ) Paragraph (1) of section 106(c) of such Act is hereby 
amended by striking out "from subcontracts" and inserting in lieu 
thereof "from contra~cts or subcontracts. " 

(b) Paragraph (1) of section 106(c) of such Act is further 
amended by inserting "(A)" after the word "except" and by adding 
before the period at the end of such paragraph the following: "and 
(B) to receipts and accruals from contra~cts for new durable pro- 
ductive equipment in cases in which the Board finds that the new 
durable productive equipment covered by such contracts cannot be 
adapted, converted, or retooled for coniniercial use". 

(c) Paragraph (2) of such section 106(c) is hereby amended to 
read as follows: 

(2) DzviwiTiov. — I&'or the purpose of this subsection, the term 'durable 
productive equipment' means machinery, tools, or other equipment which 
does not become a part of an end product, or of an article incorporated 
therein, and which has an average useful life of more than five years. 

(d) The amendments made by subsections (a), (b), and (c) shall 
apply only with respect to fiscal years (as defined in section 108 (h) 
cf the Renegotiation Act of 1951) ending on or after June 80, 1958. 

SEC. 5. (a) Section 106 (a) of such Act is hereby amended— 
(1) by striking out, in paragraph (7), "by reason of this sub- 

section. " and inserting in lieu thereof "by reason of any paragraph, 
other than paragraph (8), of this subsection; or"; and 

(2) by adding at the end of such section the following: 
(8) any contract or subcontract for the making or furnishing of a stand- 

ard commercial article, unless the Board makes a specific finding that com- 
petitive conditions affecting the sale of such article are such as will not 
reasonably prevent excessive profits. This paragraph shall apply to any 
such contract or subcontract only if (1) the contractor or subcontractor 
files, at such time and in such form and detail as the Board shall by regula- 
tions prescribe, such information and data as may be required by the Board 
under its regulations for the purpose of enabling it to reach a decision ivith 
respect to the making of a specific finding under this paragraph, and (2) 
within a period of six months after the date of filing of such information and 
data, the Board fails to m ke a specific finding that competitive conditions 
a(fecting the sale of such article are such as will not reasonably prevent 
excessive profits, or (8) within such six-month period, the Board makes a 
specific fiuding that competitive conditions affecting the sale of such article 
are such as will reasonably prevent excessive profits. Any contractor or 
subcontractor may waive the exemption provided in this paragraph with 
respect to receipts or accruals in any fiscal year by including a statement to 
such effect in the financial statement filed bv such contractor or subcon- 
tractor for such fiscal year pursuant to section 105(e) (1). Any specific 
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finding of the Board under this paragraph shall not be reviewed or rede- 
termined by any court or agency other than by the Tax Court of the United 
States in a proceeding for a redetermination of the amount of excessive 
profits determined by an order of the Board. For the purpose of this 
paragraph— 

(A) the term "article" includes any material, part, component, as- 
sembly, machinery, equipment, or other personal property; 

(B) the term "standard coinmercial article" means an article— 
(1) which, in the normal course of business, is customarily 

manufactured for stock, and is customarily maintained in stock 
by the manufacturer or an;, dealer, distributor, or other commercial 
agency for the marlreting of su& h article; or 

(2) which is manufactured and sold by more than tvvo persons 
for general civilian industrial or commercial use, or which is 
identical in every material respect with an article so manufactured 
and sold: 

(C) the term "identical in every material respect" means of the 
same kind, manufactured of the same or substitute materials, and hav- 
ing the same industrial or commercial use or uses, without necessarily 
being of identical specifications; and 

(D) the term "persons" does not include any person under control 
of, or controlling, or under common control with any other person 
considered for the purposes of subparagraph (B)(2) of this paragraph. 

(b) The amendments made by subsection (a) shall apply to con- 
tracts with the Departments and subcontracts only to the extent of the 
amounts received or accrued by a contractor or subcontractor after 
December 31, 1953. 

Src. 6. (a) Section 106(a) (4) of such Act is hereby amended by 
striking out "; or" at the end thereof and inserting the following: 
"and to such furnishing or sale in any case in which the Board finds 
that the regulatory aspects of rates for such furnishing or sale, or 
the type and nature of the contract for such furnishin'g or sale, are 
such as to indicate, in the opinion of the Hoard, that excessive profits 
are improbable; or". 

(b) The amendment made by subsection (a) shall apply only with 
respect to fiscal years (as defined in section 103(h) of the Renegotia- 
tion A. ct of 1951) ending on or after December 31, 1953. 

SEc. 7. (a) Section 105 (d) of such Act is hereby amended by strik- 
ing out the period at the end of the last sentence thereof and inserting 
the following: ", and shall also have the power to set aside and 
declare null and void any such agreement if, upon a request made to 
the Board within three vears from the date of such agreement, the 
Board finds as a fact that the aggregate of the amounts received or 
accrued by the other party to such agreement during the fiscal year 
covered by such agreement was not more than the minimum amounts 
subject to renegotiation specified in section 105(f) for such fiscal 
v ear. " 

(b) The amendment made by subsection (a) shall be effective as 
if it were a part of the Renegotiation Act of 1951 on the date of its 
enactment. 

Szc. 8. Section 901 (h) of such Act is hereby amended by striking 
out "two years" and inserting in lieu thereof "four years", and by 
adding at the end thereof the following new sentence: "If any such 
case has been dismissed by any court for failure to substitute for 
the War Contracts Price Adjustment Hoard prior to the efi'ective date 
of this sentence, such case is hereby revived and reinstated in such 
court as if it had not been dismissed. " 

Approved September 1, 1954. 



623 

SUBPART B. — TAX CONVENTIONS 

T. D. 6120 
TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER A, PART 7. — 

TAXATION PURSUANT TO TREATIES 

Treasury Decision 0055 amended to provide that Form 1042 Sup- 
plement be filed with the District Director of Internal Revenue, 
Baltimore 2, AIaryland. 

TREASURY DEPARTMENT& 
OFFICE OF CO&I3IISSIONER OF INTERNAL REVE~NUE& 

'Washington 8b, D. C. 
To Ogcers and Etnp/oyees of the Intel na/Revenue Service and Others 

Concerned: 
PARAORAPII 1. In order to provide for the filling of Form 1042 Sup- 

plenient (relating to income paid to persons whose addresses are in any 
foreign country with which the United States has a tax treaty) with. 
the District Director of Internal Revenue, Baltimore 2, Maryland, the 
first undesignated subparagraph of section 7. 1(a) of Treasury De- 
cision 6055 (26 CFR 7. 1(a) (1)) [C. B. 1953 — 2& 77] is amended to read 
as follows: 

Every United States withholding agent shall make and file an information 
return on Form 1042 Supplement with respect to each foreign country which 
has, or will have, entered into an income tax convention with the United States, 
if such convention provides for the mutual exchange of information and if the 
Commissioner of Internal Revenue determines that such return is required in 
the case of such country. For the calendar year lso3, this return shall be filed 
with the District Director of Internal Revenue for the district in which the 
withholding agent is located. For the calendar year 1054 and subsequent cal- 
endar years, Form 1042 Supplement shall be filed with the District Director of 
Internal Revenue, Baltimore 2, maryland. 

PAR. 2. The amendment provided by paragraph 1 shall app'y not- 
withstanding any regulation to the contrary which has been approved 

rior to the date on ivhich this Treasury Decision is published in the 
'ederal Register. 

Because this Treasury Decision merely amends Treasury Decision 
6055 to change the designation of the OScial with whom certain docu- 
ments shall be filed, it is hereby found unnecessary to issue this Treas- 
ury Decision with notice and public procedure thereon under section 
4(a) of the Administrative Procedure Act, approved June 11, 1946, 
or subject to the efj'ective date limitation of section 4(c) of that Act. 

(This Treasury Decision is issued under the authority contained 
in section 7805 (68A. Stat. 917; 26 U. S. C. 7805) of the Internal Rev- 
enue Code of 1954, and in the provisions relating to exchange of in- 
formation which are found in the respective income tax conventions 
between the United States and the foreign countries here concerned. ) 

JUs TIN F. WINKLE, 
Acting Commissioner of Internal Revenue. 

Approved January 11, 1955. 
M. B. FOLsoM, 

Acting Secretary of the Treasury. 
j(Published in the Federal Register January 15, 1955) 
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UNITED STATES — CANADA INCOME TAX 
CONVENTION 

The convention between the United States and Canada for the avoid- 
ance of double taxation and the prevention of fiscal evasion with re- 
spect to income taxes (C. B. 1943, 526), which was signed at Washing- 
ton on March 4, 1942, was modified and supplemented on June 12, 1950. 

The supplementary convention was ratified by Canada on August 1, 
1950; was approved for ratification by the United States Senate on 
September 17, 1951, and was ratified by the President on November 
16, 1951. The ratifications were exchanged at Washington on No- 
vember 21, 1951. The supplementary convention was proclaimed by 
tlie President on Noveinber 29, 1951, and is effective with respect to 
taxable years beginning on or after the first day of January of the 
calendar year in which occurs the exchange of the instruments of 
ratification. ' 

The convention, as so modified and supplemented, reads as follows: 

ARTIcLE I 
An enterprise of one of the contracting States is not subject to taxation by the 

other contracting State in respect of its industrial and commercial profits except 
in respect of such profits allocable in accordance with the articles of this conven- 
tion to its permanent establishment in the latter State. 

No account shall be taken in determining the tax in one of the contracting 
States, of the mere purchase of merchandise effected therein by an enterprise of 
the other State. 

ARTIcLE II 
For the purposes of this convention, the term "industrial and commercial:prof- 

its" shall not include income in the form of rentals and royalties, interest, divi- 
dends, management charges, or gains derived from the sale or exchange of capital 
assets. 

Subject to the provisions of this convention such items of income shall be taxed 
sepnratelv or together with industrial and commercial profits in accordance with 
the laws of the contracting States. 

ARTici. E III 
1. If an enterprise of one of the contracting States has a permanent estab- 

lishment in the other State, there shall be attributed to such permanent establish- 
ment the net industrial and commercial profit which it might be expected to 
derive if it were an independent enterprise engaged in the same or similar activi- 
ties under the same or siruilar conditions. Such a net profit will, in principle, be 
determined on the basis of the separate accounts pertaining to such establishment. 
In the determination of the net industrial and commercial profits of the perma- 
nent establishment there shall be allowed as deductions all expenses, wherever 
incurred, reasonably allocable to the per&nanent establishment, including execu- 
tive and general administrative expenses so allocable. ' 

2. The competent authority of the taxing State may, when necessary, in execu- 
tion of paragraph 1 of this Article, rectify the accounts produced, notably to 
correct errors and omissions or to reestablish the prices or remunerations entered 
in the books at the value which would prevail between independent persons 
dealing at arm's length. 

3. If (a) an establishment does not produce an accounting showing its own 
operations, or (b) tlie accounting produced does not correspond to the normal 
usages of the trade in the country where the establishment is situated, or (o) 

' Two separate versions of psr. I of Article XV are effective on two different dates 
s The suppie&uontsry couveution sigued June 12, 10ao, added the last sentence to p«1 

of Article III. 
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the rectiiications provided for in paragraph 2 of this Article cau not be effected 
the cozupetent authority of the taxing State may determine the net industrial 
and commercial profit bv applying such methods or formulae to the operations 
of the establislzment as may be fair and reasonable. 

4. To facilitate the determination of industrial and commercial profits alloca- 
ble to the permanent establishment, the competent authorities of the contracting 
States may consult together with a vieIv to the adoption of uniform rules of 
allocation of such profits. 

ARTICLE IV 

1. (a) V&&hen a United SLates euterprise, by reason of iLs participatiou in the 
management or capital ot a Canadian enterprise, mal&ca or imposes ou the 
latter, in their commercial or financial relations, conditions different from those 
which would be made with an iudependent enterprise, any profits which should 
normally have appeared in the balance sheet of the Canadian enterprise but 
which have beeu, in this manner, diverted to the United States enterprise, may 
be incorporated in the taxable profits of the Canadian enterprise, subject to 
applicable measures of appeal. 

(b) In order to eifect the inclusion of such profits in the taxable profits of 
the Canadian enterprise, the cozupetent authority of Canada may, when neces- 
sary, rectify the accounts of the Canadian eutcrprise, notably to correct errors 
and ozuissions or to reestablish the prices or rezuuncration entered in the bool&s 

at the values which would prevail between independent persons dealing at arm' s 
length. To facilitate such rectihcation the competent authorities of the con- 
tracting States r&ay consult tog'ether vvith a view to such deterznination of profits 
of the Canadian enterprise as may appear fair an&1 reasouable. 

2. The same principle applies, scut&et(s zzzuta&c&lis, in the event that profits are 
diverted from a United States enterprise to a Canadian enterprise. 

ARTICLE V 

Income which an enterprise of one of the contracting States derives from the 
operation of ships or aircraft registered in that State shall be exempt from 
taxation in the other contracting State. 

The present convention will not be deemed to affect the exchange of notes 
between the United States of America and Canada, dated August 2 and September 
17, 1928, providing for relief from double income taxation on shipping profits, 

ARTIcLR VI 

1. (a) Remuneration, ~ages or salary (other than pensions) paid to an 
individual by the United States of America, or by any agency, instrumentality 
or political subdivision thereof, iu respect of services rendered in the discharge 
of governmental functions, shall be exempt from Canadian tax if the individual 
is either a citizen of the United States of America, or is not ordinarily resident 
in Canada or is ordiuarily resident iu Canada solely for the purpose of rendering 
those services. 

(b) Remuueration, wages, or salary (other than pensions) paid to an in- 
dividual, other than a citizen of the United States of America, by Canada, or 
by any agency, instrumentality or political subdivision thereof, in respect of 
services rendered in the discharge of governmental functions, shall be exempt 
from I. 'nited States tax, 

2. The provisions of para raph 1 of this Article shall not apply to payments 
in respect of services rendered in connection with any trade or business carried 
on for purposes of profit by either of the contractin ~ States or by any agency, 
instrumentality or political subdivision thereof. 

3. (a) The United States of America agrees to exempt from its income tax. 
income derived from sources outside the United States of America by a member 
of the Canadian forces or by a citizen of Canada serving or employed by the 
Government of Canada at defense establishments in the Uuited States of Amer- 
ica, or by the wife or minor children of such member or citizen. 

(b) The same principle shall apply, zzzz&tatis mut&cczdis, to income derived from 
sources outside Canada by a meznber of the United States forces or by a citizen 
of the United States of AIuerica serving or employed by the Government of the 



United States of America at defense establishments in Canada or by the wife 
or minor children of such member or citizen. ' 

A. RTICLE VI 

Pensions (including Government pensions) and life annuities derived from 
within one of the contracting States by a resident of the other contracting State 
shall be exempt from taxation in the former State. ' 

ARTICLE VII 

1. A resident of Canada shall be exempt from U ited States tax upon com- 
pensation for personal (including professional) services yerformed during the 
taxable year within the United States of America if he is yresent therein for a 
period or periods not exceeding a total of 1SS days during the taxable year and 
either of the following conditions is met- 

(a) his compensation is received for such personal services performed 
as an oflicer or employee of a resident, or corporation or other entity of 
Canada, or 

(b) his compensation received for such personal services does not exceed 
$5, 000. 

s a 

g. The provisions of paragraphs 1 and 2 of this Article shall apply, mutat(s 
mutandts, to a resident of the United States of America with respect to compensa- 
tion for such personal services performed in Canada. ' 

ARTICLE I . . r 
Gains derived in one of the contracting States from the sale or exchange of 

capital assets by a resident or a corporation or other entity of the other con- 
tracting State shall be exempt from taxation iu the former State, provided 
such resident or coryoration or other entity has no permanent establishment 
in the former State. 

ARTICLE VIII A 

A professor or teacher who is a resident of one of the contracting States and 
who temporarily visits the other coutracting State for the yurpose of teaching, 
for a period not exceeding two years, at a. university, college, school or other 
educational institution in such other State, shall be exempted by such other State 
from tax on hi;. remuneration for such teaching for such period. ' 

a Paragraph 2 deleted by Protocol. 
'Prior to araendment by the supplementary convention signed June 12, 1950, Article VI 

read as follows: 
"ARTIcLE Vl. — Wages, salaries and similar compensation paid by the Government, or any 

agency or instrumentality thereof, of one of the contracting States or by the political 
subdi(isions or territories or possessions thereof to citizens of such State residing in the 
other State shall be exempt from taxation in the latter State. 

"Pensions and life annuities derived from within one of the contracting States and paid 
to individuals residing in the other contracting State shall be exempt from taxation in the 
former State. " 

' Article VI A was added bv supplementary convention signed June 12, 1950. 
s Prior to amendment by the supplementary convention signed Juue 12, 1950, Article Vll 

read as follows: 
"ARTICLE VII. — 1. A resident of Canada shall be exempt from United States income tsx 

upon compensation for labor or personal services performed within the United States of 
America if he conforms to either of the following conditions: "(a) He is temporarily present within the United States of America for a period or 
periods not exceeding a total of 189 days during the taxable year and such compensation 
(A) is received for labor or personal services performed as an employee of, or under con- 
tract with, a resident or corporation or other entity of Canada and (B) does not exceed 
$5, 000 in the aggregate during such taxable year; or (5) he is temporarily present in the 
Uuited States of America for a period or periods not exceeding a total of 90 days during 
the taxable year and the compensation received for such services does not exceed $1, 500 
in the aggregate during such taxable rear. "2. The provisions of paragraph 1(a) of this article shall have no application to the 
professional earnings of such individuals as actors, artists, musicians and professional 
athletes. "8. The provisions of paragraphs 1 and 2 of this article shall apply, mutatis mutandtss to 
a resident of the I'nited States of America deriving compensation for personal services 
performed within Canada. " 

'Article VIII A was added by supplementary convention signed June 12, 1950. 



ARTIcrE IX 
Sturleuts or business apprentices from one of the contracting States residing 

in the other contracting State for purposes of sturly or for acquiring business 
experieuce shall not be taxable by the latter State in resyect of remittances 
received by theta from within the former State for the purposes of their main- 
tenance or studies. 

ARTICLE X 

Income derived from sources within one of the contracting States by a re- 
ligious, scientific, literary, educational, or ch;iritable organization of the other 
contra'. ting State shall be exempt from t;ix;iiion in the State from wh;ch the 
income is derived if, within the meaning ot' the Iaivs of both contracting States, 
such organization vvould have been exempt from inconie lax. 

ARTICLE XI 

1. The rate of iucome iax imposed by one of the contractiug Siiiies, in respect 
of income derived from sources therein, upon individuals residing in, or corpo- 
rations organized under the laws of, the other coutracting Si:ale, and not lmviug a 
permanent establishment in the former State, shall not exceed 1;t yercent for 
each taxable year. ' 

2. 1Votwithstauding the provisions of paragraph 1 of this article, income tax 
in excess of 5 percent shall not be imposed by one of the contracting States in 
respect of dividends paid by a subsidiary corporation organized under the laivs 
of such State, or of a political subdivision thereof, to a parent corporation 
organized under the laivs of tlie other contracting State, or of a political sub- 
division thereof: Provided, however, That this paragraph shall not apply if 
the competent authority in hhe former State is satisfied that the corporate 
relationship between the tivo corporations has been arranged or is maintained 
primarily with the intention of taking advantage of this paragraph. 

8. iVotwithstanding the provisions of Article XXII of this convention, para- 
graph 1 or paragraph 2, or both, of this Article, may be terminated without 
notice on or after the termination of the 8-year period beginning with the 
effective date of this convention by either of the contracting States imposing a 
rate of income tax iu excess of the rate of 15 percent yrescribed in yaragraph 1 
or in excess of tbe rate of 5 percent prescribed in paragraph 2. 

4. The provisions of this Article shall not be construed so as to contravene 
the tax convention between the United States of Americ a and Canarla, effective 
Janu:iry 1, 1966, to April 29, 1941. 

ARTICLE XII 
1. Dividends and interest paid by a corporation organized under the laws of 

Canada to a recipient, other than a citizen or resident of the United States of 
America or a corporation or anizcd under the laws of the United States of 
America, shall be exempt from all income taxes imposed by the United States 
of America. 

2. Dividends and interest paid by a corporation organized under the laws of 
the United States of Arneidca whose business is not managed and co~trolled in 
Canada to a recipient, other than a resident of Canada or a corporation whose 
business is managed and controlled in Canada, shall be exempt from all taxes 
imyosed by Canada. ' 

ARTIcLE XIII 
1. Corporations organized under the lan s of Canada, more than 50 percent of 

th t ta dt ge tt g t ch f «hach'ac ed, dt catty 
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Article XI read as follows: 
"Aarrczz XI. — 1. Tbe rate of income tax imposed by one of the contracting States, iu 

respect of income derived from sources therein, upon individuals residing in, or corporations 
organized under the laws of, the other contracting State, and not engaged in trade or 
business in the former State and having no since or place of business therein, shall not 
exceed 15 percent for each taxable year. " 

Prior to amendment by the supplementary convention signed June 12, 1050, Article XII 
read as follows: 

ARTtcna XII. — Dividends and interest paid on or after the effective date of this con- 
vention by a corporation organized under tbe laws of Canada to iurlividual residents of 
Cs»da, other than citizens uf the United States of Aruerics, or in corporations organized 
»der tbe laws of Canada shall be exempt from ail income taxes imposed by the United 
States of America. " 



the last half of the taxable year by individual residents of Canada, other than 
citizens of the United States of America, shall be exempt from any taxes 
imposed by the United States of America with respect to accumulated or un- 
distributed earnings, profits, income, or surplus of such corporations. 

2. Corporations organized under the laws of the United States of America, 
more than 60 percent of the outstanding voting stocks of which is owned, directly 
or indirectly, throughout the last half of the taxable year by individual residents 
of the United States of America shall be exempt from any taxes imposed by 
Canada in the nature of undistributed profits tax on undistributed profits of 
the corporation with respect to accumulated or undistributed earnings, profits, 
income, or surplus of such corporations. ' 

ARTIcI, E XIII A 

1. A resident or corporation organized under the laws of Canada deriving 
from sources within the United States of America rentals from real property 
may elect for any taxable year to be subject to the tax imposed by the United 
States of America on a net basis as if such resident or corporation were engaged 
in trade or business within the United States of America through a permanent 
establishment therein during such taxable year. 

2. Rentals from real property derived from sources within Canada by an 
individual or corporation resident in the United States of America shall receive 
tax treatment by Canada not less favorable than that accorded under section 
99, the Income Tax Act, as in effect on the date on which this Article goes into 
effect. " 

ARTICLE XIII B 
Directors' fees paid by a corporation to an individual residing in one of the 

contracting States for services at Directors' meetings held in that State shall 
be exempt from tax by the other State. 

ARTIcLE XIII C 

Royalties for the right to use copyrights or in respect of the right to produce or 
reproduce any literary, dramatic, musical, or artistic work (but not inclusive 
of rents or royalties in respect of motion picture films) derived from sources 
within one of the contracting States by a resident or corporation or other entity 
of the other contracting State not engaged in trade or business in the former 
State through a permanent establishment shall be exempt from tax imposed by 
such former State. " 

ARTIcLE XIV 

1. (a) The United States income tax liability for any taxable year beginning 
prior to January 1, 1936, of any individual resident of Canada, other than a 
citizen of the United States of America, or of any corporation organized under 
the laws of Canada, remaining unpaid as of the date of signature of this con- 
vention may be adjusted on a basis satisfactory to the Commissioner: Provided, 
That the amount to be paid in settlement of such liability shall not exceed the 
amount of the liability which would have been deterruined if— 

(A) the Revenue Act of 1936 as modified by the tax convention between 
the United States of America and Canada, effective January 1, 1936, to 
April 29, 1941 (except in the case of a corporation organized under the laws 
of Canada more than 60 percent of the outstanding voting stock of which was 
owned directly or indirectly throughout the last half of the taxable year 
by citizens or residents of the United States of America), and 

v prior to amendment by the supplementary convention signed June 12, 1950, Article XIII 
rend as follows: 

"ARTrCLn XIII. — Corporations organized under the laws of Canada, more than 50 psr- 
cent of the outstanding voting stock of which is owned directly throughout the last half 
of the taxable rear by individual residents of Canada, other than citizens of the Unitsd 
States of America, shall be exempt from any taxes imposed by the United States of America 
with respect to accumulated or undistributed earnings, profits, income or surplus of such 
corporations. With respect to corporations organized under the laws of Canada not 
exempt from such taxes under the provisions of this article the competent authorities of 
the two contracting States will consult together. " 

» Article XIII A was added by supplementary convention signed June 12, 1950. 
u Article XIII B was added by supplementary convention signed June 12, 1950. 
n'Article XIII C was added by supplementary convention signed June 12, 1950. 
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(B) Aiticles XII and XIII of this convention had been in effect for such 
year. 

If the taxpayer was not, within the meaning of Revenue Act of 1986, engaged 
in trade or business witliin the United Sta. tes of America and bad no office or 
l&]ace of business therein during ihe taxable year, the amount of interest and 
penalties shall not exceed 50 percent of the amount of the tax with respect to 
which such interest and penalties have been computed. 

(b) The United States incoiue tax liability remaining unpaid as of tile date 
of signature of this convention for any taxable year beginning after December 
31, 1995, and prior to January I, 1941, in tile case of any individual resident of 
Canada, other than a citizen of the United States of America, or in the case of 
any corporation organizeil under the laivs of Canada shall be determined as if 
fiie provisions of Articles XII and XIII of this convention had been in efiect 
for such year. 

2. The provisions of paragraph 1 of this article shall not apply- 
(a) Unless the taxpayer files ivith the Commissicuer within 2 vcars from 

the date of signature of this conventiou a request that such tax liability 
be so adjusted to ether with such iuforiuation as the Commissiouer may 
require; 

(b) In any case in which the Commissioner is satisfied that any deficieucy 
in tax is due to fraud with intent to evade the tax. 

ARTlcr. E XV 

1. As far as may be in accordance with tbe provisions of The Income Tax 
Act, Canada agrees to alloiv as a deduction from the Dominion iucome and 
excess profits taxes on any income ivhich was derived from sources vs itbin tbe 
United States of America and was there taxed, tbe appropriate amount of such 
taxes paid to the United States of America. " 

f. . As far as may be in accordance with the provisions of the United States 
Internal Revenue Code, the United States of America agrees to allow as a de- 
duction from the income and excess profits taxes imposed by the United States 
of America the appropriate amount of such taxes paid to Canada. " 

ARTICLE XVI 

Where a taxpayer shows proof that the aciion of tbe revenue authoriiies of 
the contracting States has resulted in double taxation in his case in respect 
of any of the taxes to which the present convention relates, he shall be eutitled 
to lodge a claim with the State of which he is a citizen or resident or, if the 
taxpayer is a corporation or other entity, with tbe State in which it was created 
or organized. If the claim should be deemed worthy of consideration, the com- 
petent authority of such State may consult with the competent authority of the 
other State to determine whether the double taxation in question may be avoided 
in accordance with the terms of tliis convention. 

ARTICLE XVII 

iVotwithstanding any other provision of this convention, the United States of 
America in determining the income and excess profits taxes, including all sur- 
taxes, of its citizens or residents or corporations, may include in the basis upon 
which such taxes are imposed all items of income (other than income within tlie 
scope of par. 1(b) of Article VI) taxable under the revenue laws of the Uniteil 
States of America as though this convention had not come into effect. 

n This wording of par. 1 of Article XV is eifective January I, 1040, as amended by the 
supplementary convention signed Jnne 12, 1000. 

kftective prior to January 1, 1040, thc wording of this paragraph read as follows: 
"ARTicrn XV. — In accordance with the provisions of sec. 8 of the Incoiue War Tax Act 

as in efi'ect on the day of the entry into force of this convention, Canada agrees to allow as 
a deduction from the Dominion income and excess profits taxes on anv income which was 
derived from sources within the United States of America and was there taxed, the appro- 
priate amount of such taxes paid to the United States of America. 

sprier to amendment by the supplenientary convention signed June 12, 1000, paragraph 
2 of Article XV read as follows: 

"ARTicrs XV. — In accordance with the provisions of section lgl of the United States 
Internal Revenue Code as in eifect on the day of the entrv into force of this convention, 
tbe United States of America agrees tn allow as a deduction from the income and excess 
profits taxes imposed by the United States of Anierica the appropriate aniount of such taxes 
l&aid to Canada. 
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ARTIcI. E XVIII 

The competent authorities of the two contracting States may prescribe regu- 
lations to carry into ei'feet the present convention within the respective States and 
rules with respect to the exchange of information. 

The competent authorities of the two contracting States may communicate 
with each other directly for the purpose of giving effect to the provisions of the 
present convention. 

ARTICLE XVIII A 

To avoid withholding of both United States tax and Canadian tax with re- 
spect to compensation for personal services performed by a resident of one of 
the contracting States while temporarily present in the other State- 

(s) The Commissioner may, with the approval of tbe Secretary of the 
Treasury, by regulations specify the circumstances under which such com- 
pensation of a resident of the United States of America temporarily per- 
forming personal services in Canada may be exempted from deduction and 
withholding of United States tax, and 

(b) The appropriate Canadian authority may by regulations specify the 
circumstances under which such compensation of a resident of Canada tem- 
porarily performing personal services in the United States may be exempted 
from deduction and withholding of Canadian tax. ~ 

ARTICLE XIX 
With a view to the prevention of fiscal evasion, each of the contracting States 

undertakes to furnish to the other contracting State, as provided in the suc- 
ceeding articles of this convention, the information which its competent authori- 
ties have at their disposal or are in a position to obtain under its revenue laws 
in so far as such information may be of use to the authorities of the other con- 
tracting State in the assessment of the taxes to which this convention relates. 

The information to be furnished under the first paragraph of this article, 
whether in the ordinary course or on request, may be exchanged directly be- 
tween the competent authorities of the two contracting States. 

ARTIcLE XX 
1. The competent authorities of the United States of America shall forward 

to the competent authorities of Canada as soon as practicable after the close 
of each calendar year the following information relating to such calendar year: 

Tbe names and addresses of all persons whose addresses are within Canada 
and who derive from sources within the United States of America dividends, inter- 
est, rents, royalties, salaries, wa. es, pensions, annuities, or other fixed or deter- 
minable annual or periodical profits and income, showing the amount of such 
profits and income in the case of each addressee. 

2. The competent authorities of Canada shall forward to the competent 
authorities of the United States of America as soon as practicable after the close 
of each calendar year the following informatiou relating to such calendar year: 

(a) The names and addresses of all persons whose addresses are within 
the United States of America aud who derive from sources within Canada, 
dividends, interest, rents, royalties, salaries, wages, pensions, or other fixed 
or determinable annual or periodical profits and income, showing the amount 
of such profits and income in the case of each addressee. 

(b) Tbe names and addresses of all persons whose addresses are outside 
of Canada and who derive through a nominee, or agent, or custodian in 
Canada income from sources within the United States of America, and who 
are not entitled to the reduced rate of lfi percent with respect to such income 
provided in Article XI of this convention, showing the amount of such income 
in the case of each addressee. 

(c) The names and addresses, where available, of persons whose addresses 
are outside of Canada and who derive dividends during the calendar year 
from corporations organized under the laws of Canada, more than 50 per- 

cent of the gross income of which is derived from sources within the United 

States of America, showing the amount of such dividends in each case. 

PArticle XVIII A was added by supplementary convention signed June 12, 1950. 
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(d) The names and addresses of all persons whose addresses are within 
the United States of America and who beneficially or of record own stocks or 
bonds, debentures or other securities, or evidences of funded indebtedness, 
of any company taxed in Canada as a non-resident-owned investment corpora- 
tion. The term "Non-resident-owned investment corporation" shall have 
the same meaning as when used in the Income Impar Tax Act of Canada. 

ARTIGLE XXI 

1, If the Minister in the determination of the income tax liability of any 
person under any of the revenue laIvs of Canada deems it necessary to secure 
the cooperation of the Commissioner, the Commissioner may, upon request, fur- 
nish the Minister such infornIation bearing upon the matter as the Commissioner 
is entitled to obtain under the revenue laws of the United States of America. 

2. If the Commissioner in the determiuation of the income tax liability of any 
person under any of the revenue laws of the United States of America deems 
it necessary to secure the cooperation of the Minister, the Minister may, upon 
request, furnish the Commissioner such information bearing upon the matter 
as the Minister is entitled to obtain under the revenue laws of Canada. 

ARTIcLE XXII 

This convention and the accompanying protocol which shall be considered to be 
an integral part of the convention shall be ratified and the instruments of rati- 
fication shall be exchanged at %'ashington as soon as possible. 

This convention and protocol shall become effective on the 1st day of January, 
1941. They shall continue effective for a period of 8 years from that date 
and indefinitelv after that period, but may be terminated by either of the con- 
tracting States at the end of the 8-year period or at any time thereafter provided 
that, except as otherwise specified in the case of Article XE, at least six months' 
prior notice of termination has been given, the termination to become effective 
on the 1st day of January following the expiration of the 0-month period. 

PROTOCOL 

1. The taxes referred to in this convention are: 
(a) for the United States of America: 

the Federal income taxes, including surtaxes, and excess-profits taxes. 
(b) for Canada: 

the Dominion income taxes, including surtaxes, and excess-profits 
taxes. 

2. In the event of appreciable changes in the fiscal laws of either of the con- 
tracting States, the Goverument of the two contracting States will consult 
together. 

3. As used in this convention: 
(a) the terms "person, " "individual" and "corporation" shall have the 

same meanIngs, respectively, as they have under the revenue laws of the 
taxing State or the State furnishing the information, as the case may be', 

(b) the term "enterprise" includes every form of undertaking, whether 
carried on by an individual, partnership, corporation or any other entity; 

(c) the term "enterprise of one of the contracting States" means, as the 
case may be, "United States enterprise" or "Canadian enterprise"; 

(d) the term "United States enterprise" means an enterprise carried on in 
the United States of A. merica by an individual resident in the United States 
of America, or by a corporation, partnership or other entity created or 
organized in or under the laws of the United States of America, or of any 
of the States or Territories of the United States of America; 

(e) the term "Canadian enterprise" is defined in the same manner mutatis 
mutandis as the term "Unitea States enterprise"; 

(f) the term "permanent establishment" includes branches, mines and oil 
wells, farms, timberlands, p]antations, factories, workshops, warehouses, 

864050' — 56 — 41 



offices, agencies and other fixed places of business of an enterprise, but does 
not include a subsidiary corporation. The use of substantial equipment 
or machinery within one of the contracting States at any. time in any tax 
able year by an enterprise of the other contracting State shall constitute 
a permanent establishment of such enterprise in the former State for such 
taxable year. " 

&Vhen an enterprise of one of the contracting States carries on business in 
the other contracting State through an employee or agent established there, 
who has general authority to contract for his employer or principal or has 
a stock of merchandise from which he regularly fills orders which he re- 
ceives, such enterprise shall be deemed to have a permanent establishment 
in the latter State. 

The fact that an enterprise of one of the contracting States has business 
dealings in the other contracting State through a commission agent, broker 
or other independent agent or maintains therein an ofilce used solely for 
the purchase of merchandise shall not be held to mean that such enterprise 
has a permanent establishment in the latter State. 

4. The term "Minister, " as used in this convention, means the Minister of 
National Revenue of Canada or his duly authorized representative. The term 
"Commissioner, " as used in this convention, means the Commissioner of Internal 
Revenue of the United States of America, or his duly authorized representative. 
The term "competent authority, " as used in this convention, means the Com- 
missioner and the Minister and their duly authorized representatives. 

5. The term "United States of America, " when used in a geographical sense, 
includes only the States, the Territories of Alaska and Hawaii, and the District 
of Columbia. The term "Canada" when used in a geographical sense means the 
Provinces, 'the Territories and Sable Island. 

6. The term "subsidiary corporation" as used in Article XI of this Convention 
means a corporation 95 percent of whose shares (other than directors' qualifying 
shares) having full voting rights are beneficially owned by another corporation, 
provided that (except in the ease of corporation the chief business of which is 
the making of loans) ordinarily not more than one-quarter of the gross income 
of such subsidiary corporation is derived from interest and dividends other 
than interest and diviclends received from its subsidiary corporations. » 

7. (a) The term "rentals and royalties" referred to in Article II of this con- 
vention shall include rentals or royalties arising from leasing real or immovable 
or personal or movable property or from any interest in such property, including 
rentals or royalties for. the use of, or for the privilege of using, patents, copy- 
rights, secret processes and formulae, good will, trade marks, trade brands, fran- 
chises and other like property; 

(b) the term "interest, " as used in this convention, shall include income aris- 
in from interest-bearing securities, public obligations, mortgages, hypothecs, 
corporate bonds, loans, deposits, and current accounts; 

(c) The term "dividends, " as used in this convention, shall include all dis- 
tributions of the earnings or profits of corporations. 

8. The term "pensions" referred to in Article VI A of this convention means 
periodic payments made in consideration for services rendered or by way of 
compensation for injuries received. " 

9. The term "life annuities" referred. to in Article VI A of this convention 
means a stated sum payable periodically at stated times, during life, or during 
a specified number of years, under an obligation to make the payments in con- 
sideration of a gross sum or sums paid by the recipient or under a contributory 
retirement plan. " 

» The last scntcnce of th'e first paragraph 8(f) was added by supplementary convention 
signed June 12, 1950. » Prior to amendment by the supplementary convention signed Junc 12, 1950, par. 6 road 
as follows: 

"b. The term "subsidiary corporation" referred to in Article XI of this convention 
means a corporation all of whose shares (less directors' quallfvlng shares) having full 
voting rights are beneficially owned by another corporation, provided that ordinarily not 
more than one-quarter of the gross income of such subsidiary corporation is derived from 
Interest and dividends other than interest and dividends received from its subsidiary 
corporations. " 

» The supplementary convention signed June 12, 1050, adds "A" to "VI" in par. 8 of the 
protocol. 

"The supplementary convention signed June 12, 1050, adds "A" to "VI" in par. 9 
of the protocol, 



10. The term permanent establishment as used in Article XI of this convention, 
shall not be deemed to include an office used solely for the purchase of mer- 
chandise. 

]I. The provisions of the present convention shall not be construed to restrict 
ln any manner any exemption, deduction, credit or other allowance accorded 
by the laws of one of the contracting States in the determination of the tax im- 
posed bv such State. 

12. The citizens of one of the contracting States residing within the other 
contracting State shall not be subjected to the payment of more burdensome 
taxes than the citizens of such other State. 

DONE in duplicate, at Washington, this 4th day of March, 1942 (Original 
Convention). 

DoNE in duplicate, at Ottawa, this 12th day of June, 1950 (Supplementary 
Convention) . 

For the Government of the United States of America: 
SUHNER WELLEs (Original Convention) 
JIILIAN F. HARRINGTON (Supplementary Convention) 

For the Government of Canada: 
LEIGHTON McCARTHT (Orig'inal Convention) 
D. C. Assorr (Supplementary ( oiivention) 

UNITED STATES — CANADA INCOME TAX. CONVENTION 

T. D. 6047, SECTION 7. 40: Natural resources. 
royalties, real property rentals, salaries, 
wages, emoluments, etc. 

(Also Part I, Section 1441. ) 

Rev. Rul. 55 — 000 

The earnings from within the United States of a trust created or 
organized in Canada as a part of a stock bonus, pension, or profit- 
sharing plan of a United States subsidiary of a Canadian corpora- 
tion for the employees (including those rendering services only in 
the United States) of such subsidiary are subject to tax in the 
United States, and to the withholding of tax at source thereon as 
required by sections 871 and 1441 of the Internal Revenue Code of 
1954, subject to the income tax convention between the United States 
and Canada, notwithstanding that such earnings are received on 
behalf of, and disbursed to, the beneficiaries of the trust by a United 
States bank acting as agent for the Canadian trustee. See incoine 
tax convention as modified and supplemented; T. D. 6047, C. B. 
1958-2, 59. 

The question has been raised as to whether earnings from sources 
within the United States of a Canadian trust forming part of a United 
States employer's pension plan for its United States employees are 
subject to the withholding of income tax at, source, as required by sec- 
tion 1441 of the Internal Revenue Code of 1954, where such earnings 
are received on behalf of the trust, held on its behalf, and ultimately 
disbursed to its beneficiaries in the United States by a United States 
bank acting as agent for the Canadian trustee. 

The i')l company, a United States employer and subsidiary of a 
Canadian parent corporation, adopted on behalf of its employees the 
pension plan and trust previously established in Canada by its Ca- 
nadian parent corporation. All contributions to the trust by the 
United States subsidiary on behalf of its employees are made in United 

~Prior to amendment by the supplementary convention signed June 12, 1000, par, 10 
read as follows: 

"10. The terms "engaged fn trade or business" snd "office or place of business" as used 
in Article XI of this convention shall not be deemed io include an ofhce used solely for the 
purchase of merchandise. " 
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States dollars to a United States bank acting as agent for the Canadian 
trustee. Such United States bank, at all times acting as agent of its 
princiyal (the Canadian trustee), holds and invests such contribu- 
tions in the United States, receives the earnings on such investments, 
and ultimately dist, ributes the contributions of the United States 
employer, and earnings thereon, to its United States employees or 
their designated beneficiaries. The United States bank does not 
constitute~a permanent establishment in the United States of the 
Canadian trustee. 

Section 401(a) of the Internal Revenue Code of 1954 provides, as a 
requirement for tile qualification of a pension trust for exemption 
from tax in the United States under section 501(a) of the Code, that 
such trust shall be "created or organized in the United States. " 

Section 1441 of the Code provides, in general, that all persons having 
the control of income of any nonresident alien individual, to the extent 
that such income constitutes gross income from sources within the 
United States, shall deduct and withhold from such income a tax 
equal to 80 per~cent thereof. Article XI of the income tax convention 
between the United States and Canada, C. B. 1948, 526, as last modified 
and supplemented, page 697, this Bulletin provides, in part, that the 
rate of income tax imposed by one of the contracting States, in respect 
of income derived from sources therein, upon individuals residing in, or 
corporations organized under the law of, the other contracting~State, 
and not having a permanent establishment in the former State, shall 
shall not exceed 15 percent for each taxable year. See T. D. 6047, 
C. B. 1958 — 2, 59. 

On the basis of the facts herein set forth, since a trust created in 
Canada as a part of an employer's pension plan for employees will 
not qualify for exemption from tax in the United States, it is held that 
the income of such a trust from sources within the United States is 
subject to withholding of income tax at source in the United States, 
as required by section 1441 of the 1954 Code, at the. rate of 15 percent 
thereof as provided by the income tax convention between the United 
States and Canada, notwithstanding such income is derived only from 
the investment in the United States of funds contributed to the trust 
on behalf of the United States employees by a United States employer 
and is received, held, and ultimately distributed to United States bene- 
ficiaries of the trust by a United States bank acting as resident agent 
of the nonresident trust. 

UNITED STATES — CANADA. INCOME TAX CONVENTION 

Rev. Rul. 55-982 T. D. 6047, SzcTioN 7. 45: Introductory. 
(Also Part I, Section 882. ) 

A Corporation organized under the laws of Canada as an invest- 
ment company with an agent in the United States who has a discre- 
tionary power of. attorney to purchase and sell securities in the 
United States, will be treated as a resident foreign corporation 
under section 882 of the Internal Revenue Code of 1954 and no 
reduction of the tax rate under the income tax convention between 
the United States and Canada, page 624, this Bulletin, is permissible. 

Advice has been requested whether a Canadian corporation 
organized as an investment company, which has an agent in the United 



States with a discretionary power of attorney to purchase and sell 
United States securities and to keep records of the Canadian corpora- 
tion in this country, is a resident foreign corporation subject to the 
provisions of section 882 of the Internal Revenue Code of 1954, and, 
if so, v. hether it is entitled to be taxed at the reduced rate provided 
for in the income tax convention between the United States and 
Canada, page 624, this Bulletin. 

Section 882 of the Code provides in part tliat a foreign corporation 
engaged in trade or business in tlie United States shall be taxable as 
provided in section 11 of the Cocle on income from sources ivithin tlie 
United States, that foreign corporations shall not be allowed credits 
against tax for the taxes of foreign countries and United States 
possessions allowed by section 901, and that if any foreign corporation 
has no o(fice or place of business in the United States, the return re- 
quired by section 6012 of the Code shall be made by its agent. 

The income tax convention between the United States and Canada, 
supra, provides that the rate of tax on income derived from sources 
within the United States shall not exceed 15 percent if the corporation 
has no permanent establishment in the United States. The protocol 
which accompanies the convention states that the term "permanent 
establishment" includes an agency and that if business is carried on 
in the United States through an employee or agent established there 
who has general authority to contract for the corporation, such enter- 
prise shall be deemed to have a permanent establishment in the United 
States. 

Accordingly, it is held that a Canadian corporation which has an 
agent in the United States with a discretionary power of attorney to 
purchase and sell United States securities, will be treated as a resident 
foreign corporation subject to the provisions of section 882 of the 1954 
Code and that no reduction of the tax rate under the income tax con- 
vention is permissible. See 6. C. M. 21219, C. B. 1939-1, Part 1, 201. 

UNITED STATES — FEDERAL REPUBI. IC OF GERMANY 
IXCOME TAX COXVENTION 

A convention between the United States and the Federal Republic of 
Germany for the avoidance of double taxation with respect to income 
taxes was signed at Al ashington on July 22, 1954. The convention 
was approved for ratification by the United States Senate on August 
20, 195, and was ratified by the President on September 22, 1954. 
The convention was ratified by Germany on December 19, 1954. The 
ratifications were exchanged at Bonn on December 20, 1954, and the 
President proclaiined the convention on December 24, 1954. It is 
e6'ective for the taxable years beginning on and after January 1, 1954. 
The convention reads as follows: 

ARTICLE I 
(I) The taxes referred to in this convention are: 

(a) In the case of the United States of America: The Federal incoiue 
taxes, includiug surtaxes and excess-profits taxes; 

(b) In the case of the Federal Republic: The income tax, the corporation 
tax and the Berlin emergency contribution (Notopfer) . 

(2) The present convention shall also applv to any other income or profits 
tax of a substantially similar character which may be imposed by one of tlie 
contracting States after the date of si nature of the preseut convention. 
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AarrCLE II 
(1) As used in this convention: 

(a) The term "United States" means the United States of America, and 
when used in a geographical sense means the States, the Territories of 
Alaska and Hawaii, and the District of Columbia; 

(b) The term "Federal Republic" means the Federal Republic of Ger 
many and when used in a geographical sense means the territory over which 
the Basic Law for the Federal Republic of Germany is in effect; 

(c) The term "permanent establishment" means a branch, oifice, factory, 
worl-shop, warehouse, mine, stone quarry or other place of exploitation of 
the ground or soil, permanent display and sales oifice, or a construction or 
assembly project or the like the duration of which exceeds or will likely 
exceed twelve months, or other fixed place of business; but does not include 
the casual and temporary use of mere storage facilities, nor does it include 
an agent or employee unless the agent or employee has full power for the 
negotiation and concluding of contracts on behalf of the enterprise and also 
habitually exercises this power, or has a stock of merchandise from which he 
regularly fills orders on behalf of the enterprise. An enterprise of one of 
the contracting States shall not be deemed to have a permanent establish- 
meut in the other State merely because it carries on business dealings in 
such other State through a commission agent, broker, custodian or other in- 
dependent agent, acting in the ordinary course of his business as such. The 
fact that an enterprise of one of the contracting States maintains in the 
other State a fixed place of business exclusively for the purchase of goods 
and merchandise shall not of itself constitute such fixed place of business a 
permanent establishment of the enterprise. The fact that a corporation of 
one contracting State has a subsidiary corporation which is a corporation 
of the other State or which is engaged in trade or business in the other 
State shall not of itself constitute that subsidiary corporation a permanent 
establishment of its parent corporation. The maintenance within the terri- 
tory of one of the contracting States by an enterprise of the other contracting 
State of a warehouse for. convenience of delivery and not for purposes of 
display shall not of itself constitute a permanent establishment within that 
territory; 

(d) The term "enterprise of one of the contracting States" means, as the 
case may be, "United States enterprise" or "German enterprise"; 

(e) The term "United States enterprise" means an industrial or com- 
mercial enterprise or undertaking carried on in the United States by a 
resident (including an individual in his individual capacity or as a member 
of a partnership) or a fiduciary of the United States or by a United States 
corporatiou or other entity; the term "United States corporation or other 
entity" means a corporation or other entity created or organized under the 
law of the United States or of any State or Territory of the United States; 

(f) The term "German enterprise" means an industrial or commercial 
enterprise or undertal-ing carried on in the Federal Republic by a natural 
person (including an individual in his individual capacity or as a member 
of a partnership) resident in the Federal Republic or by a German company; 
the term "German company" means juridical persons together with entities 
treated as juridical persons for tax purposes under the laws of the Federal 
Republic; and 

(g) The term "competent authorities" means, in the case of the United 
States, the Commissioner of Internal Revenue as authorized by the Secretary 
of the Treasury; and in the case of the Federal Republic, the Federal 
Ministry of Finance. 

(2) In the application of the provisions of this convention by one of the con- 

tracting States any term not otherwise defined shall, unless the context otherwise 
requires, have the meaning which the term has under its own applicable laws, 

For the purposes of this convention "residence" in the Federal Republic shall 

include the customary place of abode therein. 

AarrcLK III 
(1) Industrial or commercial profits of an enterprise of one of the contracting 

States shall not be subject to tax by the other State unless the enterprise is 

engaged in trade or business in such other State through a permanent establish- 

ment situated therein. If it is so engaged, such other State may impose its tax 



upon the entire income of such enterprise from sources within such State and 
will limit its taxation of the enterprise to income from such sources. 

(2) No account shall be taken in determining the tax in one of the contracting 
States of the mere purchase of merchandise therein by an enterprise of the 
other State. 

(g) Where an enterprise of one of the contracting States is engaged in trade 
or business in the territorv of the other contracting State through a permanent 
establishment situated therein, there shall be attributed to such permanent 
establishment the industrial or commercial profits which it mi ht be expected 
to derive if it were an independent enterprise engaged in the same or similar 
activities under the same or similar conditions and dealing at arm's length with 
the enterprise of which it is a permanent establishment. 

(4) In the determination of the industrial or commercial profits of the per- 
manent establishment there shall be allowed as deductious all expenses which 
are reasonably allocable to the permanent establishment, including executive 
and general administrative expenses so allocable. 

(5) The competent authorities of the two contracting States may lay down 
rules by agreement for the apportionment of industrial or commercial profits. 

ARTIcLE IV 

Where an enterprise of one of the contracting States, by reason of its par- 
ticipation in the management or the financial structure of an enterprise of the 
other contracting State, agrees to, or imposes on the latter enterprise, commercial 
or financial conditions differing from those which would be made with an 
independent enterprise, any profits which would normally have accrued to one 
of the enterprises, but bv reason of those conditions have not so accrued, may 
be included in the profits of that enterprise and taxed accordinglv. 

ARTICLE V 

Profits derived by an enterprise of one of the contracting States from the 
operation of ships or aircraft, shall be exempt from tax by the other State. 

ARTIGLE VI 

(1) The rate of tax imposed by the United States shall not exceed 15 percent 
in the case of dividends from sources within the United States derived by a 
German company not having a permanent establishment in the United States 
and owning at least 10 percent of the voting stock of the corporation paying such 
dividend. 

(2) The rate of tax imposed by the Federal Republic shall not exceed lfi per- 
cent in the case of dividends from sources within the Federal Republic derived 
by a United States corporation not having a permanent establishment in the 
Federal Republic and owning at least 10 percent of the voting stock of the Ger- 
man company paying such divider. d. 

(3) If, subsequent to the date of signature of this Convention, the percentage 
of stock ownership provided in section 181(f) (1) of the Internal Revenue Code 
is reduced, the percentage of stock ownership provided in paragraphs (1) and 
(2) of this Article shall likewise be deemed to be simultaneously reduced. 

ARTICLE VII 
Interest on bonds, notes, debentures, securities or on any other form of in- 

debtedness (exclusive of interest on debts secured by mortgages on farms, tim- 
berlands or real property used wholly or partly for housing purposes) derived, 
bona fide as interest, 

(A) by a natural person resident in the Federal Republic, or by a German 
company, not having a permanent establishment in the United States, shall 
be exempt from tax by the United States; or 

(B) by a resident, or corporation or other entity of the United States, 
not having a permanent establishment in the Federal Republic, shall be 
exempt from tax by the Federal Republic. 

ARTICI. E VIII 

Royalties and other amounts derived as bona fide consideration for the right 
to use copyrights, artistic and scientific works, patents, designs, plans, secret 
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processes and formulae, trade-marks and other like property and rights (in- 
cluding rentals and like payments in respect to motion picture films or for the 
use of industrial, commercial or scientific equipment), derived 

(A) by a natural person resident in the Federal Republic, or by a German 
compauy, not having a permanent establishment in the United States, shall 
be exempt from tax by the United States; or 

(B) by a resident, or corporation or other entity of the United States, 
not ha. ving a permanent establishment in the Federal Republic, shall be 
exempt from tax by the Federal Republic. 

AETTcLE IX 
(1) Income from real propertv situated in one of the contracting States (in- 

cluding gains derived from the sale or exchange of such property and interest 
on debts secured by mortgages on farms, timberlands, or real property used 
wholly or partly for housing purposes) and royalties in respect of the opera- 
tion of mines, stone quarries or other natural resources derived by a resident 
or corporation or other entity or company of the other contracting State, shall 
be taxable only by the former State. 

(2) (a) A natural person resident in the Federal Republic or a German com- 
pany deriving from sources within the United States any item of income coming 
within the scope of paragraph (1) of this Article, may, for any taxable year, 
elect to be subject to tax bv the United States on a net income basis as if such 
resident or company vi ere engaged in trade or business within the United States 
through a permanent establishment therein. 

(b) A resident or corporation or other entity of the United States deriving 
from sources in the Federal Republic any item of income coming within the scope 
ot paragraph (1) of this Article, may, for anv taxable year, elect to be subject 
to tax by the Federal Republic on a net income basis as if such resident or 
corporation or other entity were engaged in trade or business within the Federal 
Republic through a permanent establishment therein. 

AETIcLE X 

(1) An individual resident of the Federal Republic shall be exempt from 
United States tax upon compensation for labor or personal services performed 
in the United States (including the practice of the liberal professions and rendi- 
tion of services as director) if he is temporarily present in the United States for 
a period or periods not exceeding a total of 182 days duriug the taxable year and 
either of the following conditions is met: 

(a) his compensation is received for such labor or personal services per- 
formed as an employee of, or under contract with, a natural person resi- 
dent in the Federal Republic, or a German company and such compensa- 
tion is borue by such resident or company, or 

(b) his compensation received for such labor or personal services does not 
exceed $3, 000. 

(2) The provisions of paragraph (1) of this Article shall apply mtttatts 
mtttandts, to an individual resident of the United States with respect to com- 

pensation for such labor or personal services performed in the Federal Republic. 

AETICLE XI 
(1) (a) 0 ages, salaries and similar compensatiou and pensions paid by the 

United States or by its states, territories or political subdivisions, to an m- 

dividual (other than a German citizen) shall be exempt from tax by the Federal 
Republic. 

(b) Wages, salaries and similar compensation and pensions paid by the Fed- 
eral Republic, Laender or municipalities, or by a public pension fund, to an in- 

dividual (other than a citizen of the United States and other than an individual 

who has been admitted to the United States for permanent residence thereiu) 
shall be exempt from tax by the United States. 

(c) For the purposes of this paragraph the term "pensions" shall be deemed 

to include annuities paid to a retired civilian government employee. 
(2) Private pensions and private life annuities which are from sources within 

one of the contracting States and are paid to individuals residing in the other 

contracting State shall be exempt from taxation by the former State. 



(3) The term "pensions", as used in this Article, means periodic payments 
Iuade in consideration for services rendered or by way of compensation for 
injuries received. 

(4) The term "life annuities", as used in this Article, means a stated sum 
payable periodically at stated times during life, or during a specified number 
of years, under an obligation to make the payments in return for adequate and 
full consideration in money or money's worth. 

ARTIcLE XII 
A professor or teacher, a resident of one of the contracting States, who 

temporarily visits the other contracting State for the purpose of teaching for a 
period not exceeding 2 years at a university, college, school or other educational 
institution in the other contracting State, shall be exempted by the other con- 
tracting State from tax on his remuneration for such teaching during that 
period. 

ARTIGLE XIII 

(1) A resident of one of the contracting States who is temporarily present in 
the other contracting State solely as a student at a university, college, school or 
other educational institution in the other contracting State, shall be exempt 
from tax by the latter State with respect to remittances from abroad for study 
and maintenance. 

(2) An apprentice (inclusive of Volontaere and Praktikanten in the Federal 
Republic), a resident of one of the contracting States, who is temporarily pres- 
ent in the other contracting State exclusively for the purposes of acquiring busi- 
ness or technical experience shall be exempt from tax by the latter State in re- 
spect of remittances from abroad for study and maintenance. 

(3) A resident of one of the contracting States who is a recipient of a grant, 
allowance or award from a nonprofit religious, charitable, scientific, literary or 
educational organization, shall be exempt from tax by the other State on such 
payments from such organization (other than compensation for personal serv- 
ices). 

(4) A. resident of one of the contracting States who is an employee of an 
enterprise of such State or an organization described in paragraph (3) of this 
Article, and who is temporarily present in the other contracting State for a period 
not exceeding one year solely to acquire technical, professional or business expe- 
rience from any person other than such enterprise or organization, shall be ex- 
empt from tax by such other State on compensation from abroad paid by such 
enterprise or organization if his annual compensation for services wherever per- 
formed does not exceed 310, 000. 

ARTIcLE XIV 

(1) Dividends and interest paid by a German company (other than a United 
States corporation) shall be exempt from United States tax where the recipient 
is a nonresident alien or a foreign corporation. 

(2) Dividends and interest paid by a United States corporation shall be ex- 
empt from tax by the Federal Republic where the recipient is not a resident or 
company of the Federal Republic. 

ARTICLE XV 

(1) It is agreed that double taxation shall be avoided in the following manner: 

(a) The United States, in determining its taxes specified in Article I of this 
convention in the case of its citizens, residents or corporations, may, regard- 
less of any other provision of this convention, include in the basis upon 
which such taxes are imposed all items of income taxable under the revenue 
laws of the United States as if this convention had not come into effect. The 
United States shall, however, subject to the provisions of section 131, In- 
ternal Revenue Code, as in effect on the date of the entry into force of this 
convention, deduct from its taxes the amount of Federal Republic taxes speci- 
fied in Article I of this convention. It is agreed that by virtue of the pro- 
visions of subparagraph (b) of this paragraph the Federal Republic satis- 
fies the similar credit requireruent set forth in section 131(a) (3), Internal 
Revenue Code. 



(b) The Federal Republic, in determining its taxes specified in Article I 
of this convention in the case of residents of the Federal Republic or Ger- 
man companies, shall exclude from the basis upon which its taxes are 
imposed such items of income as are dealt with in this convention, derived 
from the United States and not exempt from United States tax; but in 
the case of a citizen of the United States resident in the Federal Republic 
there shall be excluded from the tax base all items of income derived from 
the United States provided that the items are taxed by the United States. 
The Federal Republic, however, reserves the right to take into account in 
the determination of the rate of its taxes the income excluded as provided 
in this subparagraph. 

(2) The provisions of this Article shall not disturb the exemptions from tax 
of the United States or of the Federal Republic granted by Article XI (1) of 
the present convention. 

ARTrcLE XVI 

(1) The competent authorities of the contracting States shall exchange such 
information (being information available under the respective taxation laws 
of the contracting States) as is necessary for carrying out the provisions of 
the present convention or for the prevention of fraud or the like in relation 
to the taxes which are the subject of the present convention. Any information 
so exchanged shall be treated as secret and shall not be disclosed to any persons 
other than those concerned with the assessment and collection of the taxes 
which are the subject of the present convention. No information shall be ex- 
changed which would disclose any trade, business, industrial or professional 
secret or any trade process. 

(2) Each of the contracting States may collect such taxes imposed by the 
other contracting State as though such taxes were the taxes of the former 
State as will ensure that any exemption or reduced rate of tax granted under 
the present convention by such other State shall not be enjoyed by persons not 
entitled to such benefits. 

(3) In no case shall the provisions of this Article be construed so as to 
impose upon either of the contracting States the obligation to carry out adminis- 
trative measures at variance with the regulations and practice of either con- 
tracting State or which would be contrary to its sovereignty, security or public 
policy or to supply particulars which are not procurable under its own legisla- 
tion or that of the State making application. 

ARTIcLE XVII 

(1) AVhere a taxpayer shosvs proof that the action of the tax authorities of 
the contracting States has resulted or will result in double taxation contrary 
to the provisions of the present convention, he shall be entitled to present his 
case to the State of which be is a citizen or a resident, or, if the taxpayer is a 
company or a corporation of one of the contracting States, to that State. Should 
the taxpayer's claim be deemed worthy of consideration, the competent au- 
thority of the State to which the claim is made shall endeavor to come to au 
agreement with the competent authority of the other State with a view to 
avoidance of double taxation. 

(2) For the settlement of dif5culties or doubts in the interpretation or appli- 
cation of the present convention or in respect of its relation to conventions of the 
contracting States with third States the competent authorities of the contract- 
ing States shall reach a mutual a reemeut as quickly as possible. 

ARTTCLE XVIII 

(1) The provisions of this convention shall not be construed to deny or affect 
in any manner the ri ht of diplomatic aud cousular officers to other or additional 
exemptions now enjoyed or which may hereafter be granted to such officers. 

(2) The provisions of the present convention shall not be construed to restrict 
in any manner any exemption, deduction, credit or other allowance now or here- 
after accorded by the laws of one of the contracting States in the determination 
of the tax imposed by such State, or by any other agreement between the con- 
tracting States. 
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(3) The citizens of one of the contracting States shall not, while resident in 
the other contracting State, be subject therein to other or more burdensome taxes 
than are the citizens of such other contracting State residing in its territory. 
The term "citizens" as used in this Article includes all juridical persons, partner- 
ships and associations created or organized under the laws in force in the re- 
spective contracting States. In this Article the word "taxes" meaus taxes of 
every kind or description, whether Federal, State, Laender or municipal. 

ARTICLE XIX 

(1) The competent authorities of tbe two contractiug States may prescribe 
regulations necessary to carry into efiect the present convention within the 
respective States. 

(2) The competent authorities of the two contracting States may communi- 
cate with each other directly for the purpose of giving effect to the provisions of 
this convention. 

ARTICLE XX 

(1) The present convention shall also apply from the date specified in para- 
graph (1) of Article XXI to Land Berlin which for tbe purposes of this conven- 
tion comprises those areas over which the Berlin Senate exercises jurisdiction. 

(2) It is a condition to the application of this convention to Berlin in accord- 
ance with the preceding paragraph that the Government of the Federal Republic 
shall previously have furnished to the Government of tbe United States of Amer- 
ica a notification that all legal procedures in Berlin necessary for the application 
of this convention therein have been complied with. 

(3) After application of this convention to Land Berlin in accordance with 
paragraphs (1) and (2) of this Article, references in this convention to the Fed- 
eral Republic shall also be considered references to Land Berlin. 

ARTICLE XXI 

(1) The present convention shall be ratified and the instruments of ratifica- 
tion shall be exchanged at Bonn as soon as possible. It shall have effect for the 
taxable years beginning on or after the first day of January of the year in which 
such exchange takes place. 

(2) The present convention shall continue effective for a period of 3 years 
beginning with the calender year in which the exchange of the instruments of 
ratification takes place and indefinitely after that period, but may be terminated 
by either of the contracting States at the end of the 6-year period or at any time 
thereafter, provided that at least 6 months' prior notice of termination has been 
given and, in such event, the present convention shall cease to be effective for 
the taxable years beginning on or after the first day of January next following the 
expiration of the 6-month period. 

DONE at Washington, in duplicate, in the English and German languages, each 
text having equal authenticity, this twenty-second day of July, 10"4. 

For the United States of America: 
JOHN FOSTER T)CLLES 

For the Federal Republic of Germany: 
ALBREcHT V. EEssEL 

[SEAL] 

[SEAL] 

UNITED STATES-FEDERAL REPUBLIC OF GERMANY 
INCOME TAX CONVENTION 

Also Part I, Sections 1441, 1442. ) 
Also Part II, Sections 148, 144; 
Regulations 118, Sections 89. 148 — 1, 
89. 144 — 1. ) 

TITLE 25 — INTERNAL RZVENUF CHAPTER I, SUBCHAPTER G. PART 5OB. — 
INCOME TAX WITHHOLDING; FEDERAL REPUBLIC OF GERMANY 

Release of excess tax withheld, and exemption from, or reduction 
in rate of, withholding of tax at source in the case of residents 
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of the Federal Republic of Germany and of German companies, as 
affected by the income tax convention between the United States 
and the Federal Republic of Germany proclaimed by the President 
of the United States on December 24, 1954. 

TREAsIIRF DEPARTMENT, 
OFFIcE oF CQMMIssIQNER oF INTERNAL REVENIIE, 

Washington 88, D. C, 
I'o Officers and Employees of the Internal Revenue Service and Others 

Concerned: 
TABLE or CONTENTS 

Section 
503. 1 Introductory. 
503. 2 Dividends. 
503. 3 Interest. 
503. 4 Patent and copyright royalties and film rentals. 
503. 5 Private pensions and private life annuities. 
503. 6 Release of excess tax withheld at source. 
503. 7 Information to be furnished in ordinary course. 
503. 8 Beneficiaries of a domestic estate or trust. 
503. 9 Land Berlin. 

SEOTION 508. 1 INTRomrcTORF. — (a) The income tax convention 
between the United States and the Federal Republic of Germany, 
signed on J uly 22, 1954, and proclaimed by the President of the United 
States on December 94, 1954, hereinafter referred to as the conven- 
tion, provides in part as follows, effective for taxable years beginning 
on or after January 1, 1954: 

ARTICLE I 
(1) The taxes referred to in this Convention are: 

(a) In the case of the United States of America: The Federal income 
taxes, including surtaxes and excess profits taxes; 

(b) In the case of the Federal Republic: The income tax, the corpora- 
tion tax and the Berlin emergency contribution (Notopfer). 

(2) The present Convention shall also apply to any other income ur profits 
tax of a substantially similar character which may be imposed by one of the 
contracting States after the date of signature of the present Convention. 

ARTIGLE II 

(1) As used in this Convention: 
(a) The term "United States" means the United States of America, and 

when used in a geographical sense means the States, the Territories of 
Alaska and IIawaii, and the District of Columbia; 

(b) The term "Federal Republic" means the Federal Republic of Ger- 
many and when used in a geographical scuse means the territory over which 
the Basic Law for the Federal Republic of Germany is in effect; 

(c) The term "permanent establishment" means a branch, oifice, factorv, 
workshop, warehouse, mine, stone quarry or other place of exploitation of 
the ground or soil, permanent display and sales oflice, or a construction or 
assembly project or the like the duration of which exceeds or will likely 
exceed twelve months, or other fixed place of business; but does not include 
the casual and temporary use of mere storage facilities, nor does it include 
an agent or employee unless the agent or emplovee has full power for the 
negotiation and concluding of contracts on behalf of the enterprise and a!so 
habitually exercises this power, or has a stock of merchandise from which 
he regularly fills orders on behalf of the enterprise. An enterprise of one 
of the contracting States shall not be deemed to have a permanent establish- 
ment in the other State merely because it carries on business dealings in 
such other State through a commission agent, broker, custodian or other, 
independent agent, acting in the ordinary course of his business as such ' 

The fact that an enterprise of one of the contracting States maintains in 



the other State a fixed place of business exclusively for the purchase of goods 
and merchandise shall not of itself constitute such fixed place of business 
a permanent establishment of the enterprise. The fact that a corporation 
of one contracting State has a subsidiary corporation which is a corpora- 
tion of the other State or which is engaged in trade or business in the 
other State shall not of itself constitute that subsidiary corporation a per- 
manent establishment of its parent corporation. The maintenance within 
the territory of one of the contracting States by an enterprise of the other 
contracting State of a warehouse for convenience of delivery and not for 
purposes of display shall not of itself constitute a permauent establishment 
within that territory; 

(d) The term "enterprise of one of the contracting States" means, as the 
case may be, "I. nited States enterprise" or "German enterprise"; 

(e) The term "United States enterprise" means an industrial or com- 
mercial enterprise or undertaking carried on in the United States by a 
resident (including an individual in his individual capacity or as a member 
ot a partnership) or a fiduciary of the United States or by a United States 
corporation or other entity; tbe term "United States corporation or other 
entity" means a corporation or other entity created or organized under the 
law of the United States or of any State or Territory of the United States; 

(f) The term "German enterprise" means an industrial or commercial 
enterprise or undertal-ing carried on in the Federal Republic by a natural 
person (including an individual in his individual capacity or as a member 
of a partnership) resident in the Federal Republic or by a German company; 
the term "German company" rueans juridical persons together with entities 
treated as juridical persons for tax purposes under the laws of the Federal 
Republic; and 

(g) The term "competent authorities" means, in the case of the United 
States, the Commissioner of Infernal Revenue as authorized by the Secre- 
tary of tbe Treasury; and in the case of the Federal Republic, the Federal 
5linistry of Finance. 

(2) In the application of the provisions of this Convention by one of the 
contracting States any term not otherwise defined shall, unless the context 
otherwise requires, have the meaning which the term has under its own appli- 
cable laws. For the purposes of this Convention "residence" in the Federal 
Republic shall include the customary place of abode therein. 

ARTICLE VI 

(1) The rate of tax imposed by the United States shall not exceed lfi percent 
in the case of dividends from sources within the United States derived by a 
German companv not having a permanent establishment in the United States 
and owning at least 10 percent of the voting stock of the corporation paying 
such dividend. 

t 
(3) If, subsequent to the date of signature of this Convention, the percentage 

of stock ownership provided in section 131 (f) (1) of the Internal Revenue Code 
[of 1939] is reduced, the percentage of stock ownership provided in paragraphs 
I and ~ ~ ' of this Article shall likewise be deemed to be simuftaneou~qy re- 
duced. 

ARTIGLE VII 

Interest on bomls, notes, debentures, securities or on anv other form of indebted- 
ness (exclusive of interest on debts secured by mortgages on farms, timberlands 
or real property used wholly or partly for housing purposes) derived, bona fide 
as interest, 

(A) by a natural person resident in the I'ederal Republic, or by a German 
company, not having a permanent establishment in the United Stat. es, shall 
be exempt from tax by the United States; or 

ARTrcLE VIII 

Royalties and other amounts derived as bona fide consideration for the right 
to use copyrights, artistic and scientific works, patents, designs, plans, secret 
processes and formulae, trade-marks and other like property and rights (in- 



eluding rentals and like payments in respect to motion picture films or for the 
use of industrial, commercial or scientific equipment), derived 

(A) by a natural person resident in the Federal Republic, or by a German 
company, not having a permanent establishment in the United States, shall 
be exempt from tax by the United States; or 

4r 

ARTIcLE IX 

(1) Income from real property situated in one of the contracting States (in- 
cluding gains derived from the sale or exchange of such property and interest 
on debts secured by mortgages on farms, timberlands, or real property used 
wholly or partly for housing purposes) and royalties in respect of the operation 
of mines, stone quarries or other natural resources derived by a resident or 
corporation or other entity or company of the other contracting State, shall be 
taxable only by the former State. 

(2) (a) A natural person resident in the Federal Republic or a German com- 
pany deriving from sources within the United States any item of income coming 
within the scope of paragraph (1) of this Article, may, for any taxable year, 
elect to be subject to tax by the United States on a net income basis as if such 
resident or company were engaged in trade or business within the United States 
through a permanent establishment therein. 

IP III 

ARTIcLE XI 
(1) (a) Wages, salaries and similar compensation and pensions paid by the 

United States or by its states, territories or political subdivisions, to an indi- 
vidual (other than a German citizen) shall be exempt from tax by the Federal 
Republic. 

(b) Wages, salaries and similar compensation and pensions paid by the 
Federal Republic, Laender or municipalities, or by a public pension fund, to an 
individual (other than a citizen of the United States and other than an indi- 
vidual who has been admitted to the United States for permanent residence 
therein) shall be exempt from tax by the United States. 

(c) For the purposes of this paragraph the term "pensions" shall be deemed 
to include annuities paid to a retired civilian government employee. 

(2) Private pensions and private life annuities which are from sources within 
one of the contracting States and are paid to individuals residing in the other 
contracting State shall be exempt from taxation by the former State. 

(3) The term "pensions", as used in this Article, means periodic payments 
made in consideration for services rendered or by way of compensation for 
injuries received. 

(4) The term "life annuities", as used in this Article, means a stated sum 
payable periodically at stated times during life, or during a specified number of 
years, under an obligation to make the payments in return for adequate and 
full consideration in money or money's worth. 

III 

ARTIcLE XIV 

(1) Dividends and interest paid by a German company (other than a United 
States corporation) shall be exempt from United States tax where the recipient 
is a nonresident alien or a foreign corporation. 

IIC 

ARTIcLE XVI 

(1) The competent authorities of the contracting States shall exchange such 
information (being inforruation available under the respective taxation laws of 
the contracting States) as is necessary for carrying out the provisions of the 
present Convention or for the prevention of i'raud or the like in relation to the 
taxes which are the subject of the present Convention. A. ny information so ex- 
changed shall be treated as secret and shall not be disclosed to any persons 
other than those concerned with the assessment and collection of the taxes 
which are the subject of the present Convention. No information shall be 
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exchanged which would disclose any trade, business, industrial or professional 
secret or any trade process. 

(2) Each of the contracting States may collect such taxes imposed by the 
other contracting State as though such taxes were the taxes of the former 
State as will ensure that any exemption or reduced rate of tax granted under 
the present Convention by such other State shall not be enjoyed by persons not 
entitled to such benefits. 

(3) In no ease shall the provisions of this Article be construed so as to 
impose upon either of the contracting States the obligation to carry out admin- 
istrative measures at variance with the regulations and practice of either con- 
tracting State or which would be contrary to its sovereignty, security or public 
policy or to supply particulars which are not procurable under its own legislation 
or that of the State Inaking application, 

ARTIGLE XVII 

(2) For the settlement of difiiculties or doubts in the interpretation or appli- 
cation of the present Convention or in respect of its relation to Conventions of 
the contracting States with third States the competent authorities of the con- 
tractinE States shall reach a mutual agreement as quickly as possible. 

ARTICLE XVIII 

(1) The provisions of this Convention shall not be construed to deny or 
affect in any manner the right of diplomatic and consular officers to other or 
additional exemptions now enjoyed or which may hereafter be granted to such 
ofiicers. 

(2) The provisions of the present Convention shall not be construed to 
restrict in any manner any exemption, deduction, credit or other allowance now 
or hereafter accorded, by the laws of one of the contracting States in the 
determination of the tax imposed by such State, or by any other agreemeut 
between the contracting States. 

ARTIGLE XIX 

(1) The competent authorities of the two contracting States may prescribe 
regulations necessary to carry into effect the present Convention within the 
respective States. 

(2) The competent authorities of the two contracting States may communicate 
with each other directly for the purpose of giving effect to the provisions of 
this Convention. 

ARTICLE XX 

(1) The present Convention shall also apply from the date specified in para- 
graph (1) of Article XXI to Land Berlin which for the purposes oi' this Con- 
vention comprises those areas over which the Berlin Senate exercises jurisdiction. 

(2) It is a condition to the application of this Convention to Berlin in 
accordance with the preceding paragraph that the Government of the Federal 
Republic shall previously have furnished to the Government of the United States 
of America a notification that all legal procedures in Berlin necessary for the 
application of this Convention therein have been complied with. 

(8) After application of this Convention to Land Berlin in accordance with 
paragraphs (1) and (2) of this Article, references in this Convention to the 
Federal Republic shall also be considered references to Land Berlin. 

ARTIcLE XXI 
(1) The present Convention shall be ratified and the instruments of ratification 

shall be exchanged at Bonn as soon as possible. It shall have effect for the 
taxable years beginning on or after the first day of January of the year in which 
such exchange tal-es place. 

(2) The present Convention shall continue ef'fective for a period of five years 
beg'inning with the calendar year in which the exchange of the instruments of 
ratification takes place and indefinitely after that period, but may be terminated 
by either of the contracting States at the end of the five-vear period or at any 



time thereafter, provided that at least six months' prior notice of termination 
has been given and, in such event, the present Convention shall cease to be eifec- 
tive for the taxable years beginning on or after the first day of January next 
foliowing the expiration of the six-month period. 

(b) As used in this Treasury Decision, any term defined in the 
convention shall have the meaning so assigned to it; any term not so 
defined shall, unless the context otherwise requires, have the meaning 
which such term has under the Internal Revenue Laws. 

/ 

Src. 5%. 2 Drvn)zivns — (a) CeneraL — (1) Dividends paid by a 
German company (other than a United States corporation) and re- 
ceived in taxable years beginning on or after January 1, 1954, by a 
nonresident alien or a foreign corporation are exempt from United 
States tax under the provisions of Article XIV of the convention. 
Such dividends are, therefore, not subject to the withholding of 
United States tax at source. 

(2) The rate of United States tax imposed by the Internal Revenue 
Code upon dividends (other than dividends falling ivithin the scope 
of subparagraph (1) ) derived from sources within the United States 
in taxable years beginning on or after January 1, 1954, by a German 
company (other than a United States corporation) shall not exceed 
15 percent under the provisions of Article VI of the convention if (i) 
such company at no time during the taxable year in which such divi- 
dends are derived has a permanent establishment in the United States 
and (ii) such company owns, at the time the dividends are paid, 10 
percent or more of the voting stock of the paying corporation. 

(b) AppHeation of reduced rate of withholding. — (1) To secure 
withholding of United States tax at the rate of 15 percent at source 
in the case of dividends to which paragraph (a) (2) is applicable, the 
German company shall notify the withholding agent bv letter in 
duplicate that such income is subject to the reduced rate of United 
States tax under the provisions of Article VI of the convention. 
The letter of notification shall be signed by an oKcer of the company 
and shall show the name and address of the corporation paying the 
dividend, the name and address of the German company receiving the 
dividend, and the ofiicial title of the ofiicer signing the letter. It 
shall contain a statement (i) that the owner of the dividend is a Ger- 
man company (other than a United States corporation), (ii) that the 
owner at no time during the current taxable year had a permanent 
establishment in the United States, and (iii) that the German com- 

pany owns 10 percent or more of tile voting stock of the corporation 
paying such dividend. 

(o) This letter of notification, which shall constitute authorization 
for application of the reduced rate of withholding of United States 
tax at source, shall be filed with the withholding agent for each suc- 
cessive 8-calendar-year period during which such income is paid. For 
this purpose, the first such period shall commence with the beginning 
of the calendar year in which such income is first paid on or after 
January 1, 1954. Each such letter filed with any withholding agent 
shall be filed not later than 20 days preceding the date of the first 
payment within each successive periocl, or, if that is not possible be- 

cause of special circumstances, as soon as possible after such first 
payment. 
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(8) If such letter is also to be used as authorization for the release, 
pursuant to section 503. 6 (a) (3), of excess tax withheld from divi- 
dends, it shall also contain a statement (i) that, at the time when the 
dividends were derived from which the excess tax was withheld, the 
owner was a German company (other than a United States corpora- 
tion), (ii) tliat the owher at no time during the taxable year in which 
such dividends were derived harl a pernianent establishment in the 
United States, and (iii) that the Gerniany company owned, at the tiine 
when such dividends were paid, 10 percent or more of the voting stock 
of the corporation paying such dividends. 

(4) Once a letter has been filed in respect of any 8-calendar-year 
period, no additional letter need be filed. in respect tliereto unless the 
Commissioner of Internal Revenue notifies the withholding agent 
that an additional letter shall be filed by the taxpayer. If, after 
filing a letter of notification, the taxpayer ceases to be eligible for 
the reduction in rate of United States tax granted by the convention 
in respect to such dividends, such taxpayer shall promptly notify 
the withholding agent by letter in duplicate. When any change occurs 
in the ownership of the stock as recorded on the books of the payer, 
the reduction in the rate of withholding of United States tax shall 
no longer apply unless the new owner of. record is entitled. to and 
does properly file a letter of notification with the witliholding agent, . 

(5) Each letter of notification, or the duplicate thereof, shall be 
immediately forwarded by the withholding agent to the District 
Director of Internal Revenue, Audit Division, Alien Returns Section, 
Baltimore 2, Maryland. 

(c) Dividends paid to German company uhere degree of stocl& 
ownership uncertain. — (1) In any case in which a German company 
(other than a United States corporation) anticipates the receipt of 
dividends described in paragraph (a) (2) and the relationship exist- 
ing between the German company and the paying corporation. is 
such as to render uncertain whether, by reason of the requirement as 
to stock ownership, the reduction in rate of United States tax granted 
by article VI of the convention will apply to such dividends, the 
German company shall not undertake to file the letter of notification 
prescribed by paragraph (b) (1) unless it has, prior to such filing, 
applied for and received from the Commissioner of Internal Revenue, 
Washington 25, D. C. , a determination that such German company 
owns 10 percent or more of the voting stock of the paying corporation. 
The application to the Commissioner shall contain a full statenient 
of all the facts pertinent to a determination of the question. 

(2) As soon as practicable after the application has been filed, 
the Commissioner of Internal Revenue will determine whether the 
German company owns su%cient voting stock of the paying corpora- 
tion to permit it to claim the benefit of article VI of the convention 
in the case of such dividends and shall notify the German company 
of his determination. The German company shall forthwith file with 
the paying corporation a copy of the Commissioner's letter of notifica- 
tion. 

(8) If the Commissioner's determination is that the German com- 
pany does own 10 percent or more of the voting stock of the paying 
corporation, the German company may thereafter, if otherwise quali- 
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fied, secure the reduced rate of withholding at the source with re- 
spect to subsequent payments of such dividends, by filing the letter 
of notification in accordance with paragraph (b). 

(4) A determination by' the Commissioner that the German com- 
pany does own suScient voting stock of the paying corporation to 
permit it to claim the benefit of article VI of the convention will 
apply until such time as the stock ownership of the paying corpora- 
tion has changed to the extent that, because of such change, dividends 
to be received from the paving corporation by the German company 
no longer qualify for the reduced rate of United States tax under 
article VI of the convention. If such change in stock ownership 
occurs, the German company shall promptly. notify both the Com- 
missioner of Internal Revenue and the paying corporation of the 
then existing facts with respect to such stock ownership. 

(5) In any case in which a German company (other than a United 
States corporation) has received on or after January 1, 1954, divi- 
dends described in paragraph (a) (9) and the relationship existing 
between the German coinpany and the paying corporation was, at the 
time the dividends were paid, such as to render uncertain whether, 
by reason of the requirement contained in article VI of the con- 
vention as to stock ownership, such dividends qualified for the reduced 
rate of United States tax, the German company shall apply to the 
Commissioner of Internal Revenue for a similar determination as 
to the degree of stock ownership at the time tlie dividends were paid. 
If the Commissioner's determination is that at such time tlie degree 
of stock ownership was such as to permit the application of the 
reduced rate of United States tax granted by article VI of the con- 
vention, his letter of notification may, subject to the provisioiis of 
section 503. 6(b), authorize the release of excess tax withheld with 
respect to such dividends. 

SEc. 503. 3 INTEREsT — (a) General. — (1) Interest paid by a Ger- 
man company (other than a United States corporation) and received 
in taxable years beginning on or after January 1, 1%4, by a nonresi- 
dent alien or a foreign coiporation is exempt froin United States tax 
under tlie provisions of article Xl l of the convention. Such interest 
is, therefore, not subject to tlie withholding of United States tax at 
soll i. "ce. 

(o) Interest (other than interest falling within the scope of sub- 
paragraph (1) ) on bonds, debentures, securities, or on any other form 
of indebtedness, including interest on obligations of the United States 
and of instrunientalities of the United States, which is derived, bona 
fide as interest, in taxable years beginniiig on or after January 1, 1N4, 
by a natural person (other than a, citizen or resident of the United 
States) resident in the Federal Republic of Germany, or by a Ger- 
man company (other than a United States corporation), is exempt 
from United States tax under the provisions of article VII of the 
convention if such person or company at no time during the taxable 
year in w hich such iiiterest is derived has a permanent establishment 
in the United States. Such interest is, therefore, not subject to the 
withholding of United States tax at source. 

(3) The provisions of subparagraph (2) shall hare no application 
to interest on debts secured by mortgages on farms, timberlands, or 
real property used wholly or partly for housing purposes. 
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(b) AppLication of exemption from mithhoLCkng. — (1) To avoid 
withholding of United States tax at source in the case of coupon bond 
interest to which paragraph (a) (2) is applicable, the resident of the 
Federal Republic of Germany or the German company shall, for each 
issue of bonds, file Form 1001 — GER in duplicate when presenting the 
interest coupons for payment. This forin shall be signed by the oivuer 
of the interest, trustee, or agent and sliall show the name aud address 
of the obligor, the naine and address of the owner of the interest, and 
the amount of the interest. It shall contain a statement (i) tliat the 
o~ner is neither a citizen nor a resident of the United States but is a 
resident of the Federal Republic of Germany, or, in the case of a com- 
pany, the owner is a German company (other than a United. States 
corporation), and (ii) that the oivuer has no permanent establishmeut 
in the United States. 

(2) The exemption from United States tax contemplated by article 
VII of the convention, insofar as it concerns coupon bond interest, 
is applicable only to the owner of the interest. The person presenting 
the coupon or on whose behalf it is presented shall, for the purpose of 
the exemption from tax, be deemed to be the owner of the interest only 
if he is, at the time the coupon is presented for payment, the owner 
of the bond from which the coupon has been detached. If. the person 
presenting the coupon or on whose behalf it is presented is not the 
owner of the bond& Form 1001, and not, Form 1001 — GER, shall be 
executed. 

(8) The original and diiplicate of Form 1001 — GER shall be for- 
warded by the withholding agent to the District Director of Internal 
Revenue, Audit Division, Alien Returns Section, Baltimore 2, Mary- 
land, with the quarterly return on Form 1012. Forui 1001 — GER need 
not be listed on Form 1012. 

(4) To avoid withholding of United States tax at source in the 
case of interest, other than coupon boud interest, to which paragraph 
(a) (2) is applicable, the resident of the Federal Republic of Germany 
or the German company shall notify the withholding agent by letter 
in duplicate that such income is exempt froni United States tax under 
the provisions of article VII of the convention. The letter of notifi- 
cation shall be signed by the owner of the interest, trustee, or agent, 
and shall show the nance and address of the obligor and the name and 
address of the owner of the interest. It shall coutain a statement (i) 
that the owner is neither a citizen nor a resident of tlie United. States 
but is a, resident of the Federal Republic of Germany, or, in the case 
of a conipany, the owner is a, German conipany (other than a United 
States corporation), and (ii) that the owner has at no time during 
the current taxable p ear had a permanent establishment iu. the United 
States. 

(5) This letter of notification, which shall constitute authorization 
for the payment of such interest v ithout witholding of United States 
tax at source, shall be filed with the v-ithholding agent for each suc- 
cessive 3-calendar-year period during which such income is paid. 
For this purpose, the first such period shall commence with the begin- 
ning of the calendar year in which such income is first paid on or after 
January 1, 1954. Each such letter field with any withholding agent 
shall be filed not later than 20 days preceding the date of the first 
paymeut within each successive period, or, if that is not possible be- 
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cause of special circumstances, as soon as possible after such first 
payment. 

(6) If such letter is also to be used as authorization for the release, 
pursuant to section 508. 6 (a) (8), of excess tax withheld from interest, 
other than coupon bond interest, it shall also contain a statement (i) 
that, at the time when the interest was derived from which the excess 
tax was withheld, the owner was neither a citizen nor a resident of 
the United States but was a resident of the Federal Republic of 
Germany, or, in the case of a company, the owner was a German com- 
pany (other than a United States corporation), and (ii) that the 
owner at no time during the taxable year in whicli such interest was 
derived had a permanent establishment in the United States. 

(7) Once a letter has been filed in respect of any 8-calendar-year 
period& no additional letter need be filed in respect thereto unless the 
Commissioner of Internal Revenue notifies the withholding agent that 
an additional letter shall be filed by the taxpayer. If, after filing a 
letter of notification, the taxpayer ceases to be eligible for the exemp- 
tion from United States tax granted by the convention in respect to 
such interest, such taxpayer shall promptly notify the withholding 
agent by letter in duplicate. When any change occurs in the ownership 
of the interest as recorded on the books of the payer, the exemption 
from withholding of United States tax shall no longer apply unless 
the new owner of record is entitled to and does properly file a letter 
of notification with the withholding agent. 

(8) Each letter of notification, or the duplicate thereof, shall be 
iminediately forwarded by the withholding a~ent to the District 
Director of Internal Revenue, Audit Division, Alien Returns Section, 
Baltimore 2, Maryland. 

SEc. 508. 4 PATPNT AND CQPYRIGHT RGYALTIEs AND FILM RENT- 
Ai, s — (a) General. — (1) Royalties and other amounts derived in tax- 
able years beginning on or after January 1, 1954, by a natural person 
(other than a~citizen or resident of the United States) resident in the 
Federal Republic of Gerpany, or by a German company (other than 
a United States corporation), as bona fide consideration for the right 
to use copyrights, artistic and scientific works, patents, designs, plans, 
secret processes and formulae, trade-marks, and other like property 
and rights, are exenipt from United States tax under the provisions 
of article Vill of the convention if such person or company at no 
time during the taxable year in which such income is derived has a 
permanent establishment in the United States. Such items of income, 
are, therefore, not subject to the ivithliolding of United States tax at 
source. 

(P. ) The provisions of this section shall apply to rentals and like 
payments in respect to motion picture films or for the use of industrial, 
commercial, or scientific equipment. 

(b) Application of exemption from ~cithhoMing. — (1) To avoid 
withholding of United States tax at source in the case of the income 
to which this section is applicable, the resident of the Federal Republic 
of Germany or the German company shall notify the withholdin~ 
agent by letter in duplicate that such income is exempt from Unite~ 
States tax under the provisions of article VIII of the convention. The 
provisions of section 508. 8(b) relating to the execution, filing, and 
efi'ective period of the letter of notification prescribed therein with 
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respect to interest, including its use for the release of excess tax with- 
held, are equally applicable ivith respect to the income falling within 
the scope of this section. 

(2) Each letter of notification, or the duplicate thereof, shall be 
immediately forwarded by the withholding agent to the District Di- 
rector of Internal Revenue, Audit Division, Alien Returns Section, 
Baltimore 2, Maryland. 

SEc. 508. 5 PRivATE PENsIoNs AND PRIvATE LIFE ANNUITIEs — (a) 
GeneraL — Private pensions and private life annuities, as defined in 
article XI (8) and (4) of the convention, which are received from 
sources within the United. States in taxable years beginning on or 
after January 1, 1954, by a nonresident alien individual who is a 
resident of the Federal Republic of Germany are exempt from United 
States tax under the provisions of article XI (2) of the convention. 
Such items of income are, therefore, not subject to the withliolding 
of. United States tax at source. 

(b) AppZieation of exemption from mithhoZo7ing. — (1) To avoid 
withholding of United States tax at source in the case of the items 
of income to which paragraph (a) is applicable, the nonresident alien 
individual who is a resident of the Federal Republic of Germany 
shall notify the withliolding agent by letter in duplicate that such 
income is exempt from United States tax under the provisions of 
article XI of the convention. The letter of notification shall be signed 
by the owner of the income, shall show tlie name and address of both 
the payer and the owner of the income, and shall contain a statement 
that the owner, an individual, is neither a citizen nor a resident of 
the United States but is a resident of the Federal Republic of Germany. 

(2) If such letter is also to be used as authorization for the release, 
pursuant to section 508. 6(a) (8), of excess tax withheld from such 
items of income, it shall also contain a statement that the owner was, 
at the time when the income was received from which the excess tax 
was withheld, neither a citizen nor a resident of the United States 
but was a resident of the Federal Republic of Germany. 

(3) This letter shall constitute authorization for the payment of 
such items of income without withholding of United States tax at 
source unless the Commissioner of Internal Revenue subsequently 
notifies the withholding agent that the tax shall be withheld with 
respect to payments of such itenis of income made after receipt of 
such notice. If, after filing a letter of notification, the owner of the 
income ceases to be eligible for the exemption from United States 
tax granted. by the convention in respect to such income, he shall 
promptly notify the withholding agent by letter in duplicate. When 
any change occurs in the ownership of such income as recorded on the 
books of Fhe payer, the exemption from witliholding of United States 
tax shall no longer apply unless the new owner of record is entitled 
to and does properly file a letter of notification with the withliolding 
agent. 

(4) Each letter of notification, or the duplicate thereof, shall be im- 
mediately forwarded by the withholding agent to the District Direc- 
tor of Internal Revenue, Audit Division, Alien Return Section, 
Baltimore 2, Maryland. 

SEc. 508. 6 RELEAsE QF ExcEss TAx WITHHELD AT SoURcE. — (a) 
GeneraL — (1) In order to give tlie convention eft'ective application at 
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the earliest practicable date, the exemptions from, and reduction in 
the rate of, withholding of United States tax at source granted by 
this Treasury Decision are hereby made effective beginning January 
1, 1954-, contingent upon compliance with the applicable provisions 
of sections 503. 2 through 508. 5. 

(2) In the case of dividends and interest paid by a German com- 
pany (other than a United States corporation) to a nonresident alien 
or to a foreign corporation, if United States tax at the statutory rate 
has been withheld on or after January 1, 1954, there shall be released 
by the withholding agent and paid over to the person from whom it 
was withheld, an amount equal to the tax so withheld from such items. 

(8) In the case of every taxpayer whose address at, the time of pay- 
ment was in the Federal Republic of Germany and who furnishes to 
the withholding agent the letter of notification prescribed in sections 
503. 2(b), 508. 8 (b), 503. 4(b), and 503. 5(b) as authorization for the re- 
lease of excess tax withheld, if United States tax at the statutory rate 
has been withheld on or after January 1, 1954, from the items of in- 
come in respect of which such letter is prescribed in such sections, 
there shall be released (except as provided in paragrapli (b) ) by the 
withhold. ing agent and paid over to the person from whom it, was 
withheld- 

(i) In the case of dividends, the diR'erence between the tax so 
v ithheld and the tax required to be withheld pursuant to section 
503. 2(b) ) and 

(ii) In the case of interest (other than coupon bond interest), 
copyright royalties and other itenis to which section 508. 4 is ap- 
plicable, and private pensions and private life annuities as de- 
fined in article XI of the convention, an amount equal to the tax 
so withheld from such items. 

(4) In the case of every taxpayer whose address at the time of pay- 
rnent was in tlie Federal Republic of Germany and who furnishes to 
the withholding agent Form 1001 — GER clearly marked. "Substitute" 
and executed in accordance with section 508. 8(b), if United States tax 
at, the statutory rate has been withheld from coupon bond interest on 
or after January 1, 1954, there shall be released by the withholding 
agent and paid over to the person from whom it was withheld an 
ainount equal to the tax so withheld from such interest. One sucli 
substitute form shall be filed in duplicate with respect to each issue of 
bonds and will serve with respect to that issue to replace all Forms 1001 
previously filed' by the taxpayer in the calendar year in which the ex- 
cess tax was withheld and with respect to which such excess is released. 

(5) The original and duplicate of substitute Form 1001 — GER shall 
be forwarded by the withholding agent to the District Director of 
Internal Revenue Audit Division, Alien Returns Section, Baltimore 
2, Maryland, witIi the quarterly return on Form 1012. Substitute 
Form 1001 — GER need not be listed on Form 1012. 

(b) Interest paid where degree of stock ownership is determinecL- 
If United States tax at the statutory rate has been withheld on or after 
January 1, 1954, from dividends described in section 503. 2(a) (2) and 
paid to a German company (other than a United States corporation), 
and if the relationship existing between the German company and the 
paying corporation was, at the time the dividends were paid, such as 

to render uncertain whether, by reason of the requirement contained in 



article VI of the convention as to stock ownership, such dividends 
qualified for the reduced rate of United States tax, the withholding 
agent shall release and pay over to the Gernian company the difi'erence 
between the tax so withheld and the tax required to be withheld pur- 
suant to section 503. 2(b), only if the German company (1) furnishes 
to the withholding agent a, copy of the Commissioner's authorization of 
release prescribed iii section 503. 2(c) (5) and. (2) files the letter of 
notification prescribed in section 503. 2(b) (1). 

Sec. 503. 7 IVFORMATroN TO BE FURNlsrrED IN ORDINARY Cor)RSE— 
(a) genera/. — In compliance with the provisions of article XVI of 
the convention the Coinmissioner of Internal Revenue will transmit to 
the Federal Ministry of Finance, as soon as practicable after the close 
of the calendar year 1955 and of each subsequent calendar year during 
which the convention is in eA'ect, the folio)ving information relating to 
such preceding calendar year: 

(1) The duplicate copy of. each available Form 1042 Supple- 
ment field pursuant to paragraph (b); and 

(2) The duplicate copy of eacli available ownership certificate, 
Form 1001-GER, filed pursuant to section 503. 8 (b) and substi- 
tute Form 1001 — GER, filed pursuant to section 503. 6 (a), in 
connection with coupon bond interest. 

(b) Informafion return. — (1) To facilitate compliance with article 
XVI of the convention, every United States withholding agent shall 
make and file in duplicate with the District Director of' Internal 
Revenue, Baltimore 2, Maryland, an information return on korm 
1042 Supplement, )vith respect to persons having addresses in the 
Federal Republic of Germany, v, hich shall be filed for the calendar 
year 1955 and subsequent calendar years. This return shall be filed 
simultaneously with Form 1042. 

(2) There shall be reported on such Form 1042 Supplement all 
items of fixed or determinable annual or periodical income (and 
amounts described in section 402 (a) (2), section 681 (b) and (c), and 
section 1235 of the Internal Revenue Code of 1054, which are con- 
sidered to be gains from the sale or exchange of capital assets) derived 
from sources )vithin the United States and paid to nonresident aliens 
and to nonresident foreign corporations, whose addresses at the time 
of paynient were in the Federal Republic of Germany, including such 
items of income upon which, in accordance with this Treasury de- 
cision, no withholding of United States tax is required; except that 
any of such items )vhich constitute interest in respect of which Form 
1001 — GER or substitute Form 1001 — GER has been filed in duplicate 
with the )vitldmlding agent are not required to be reported on such 
Form 1042 Supplement. 

SEc. 503. 8 BENKFIcIARIEs oF A D03rEsTIG ESTATE oR TMTsT. — A 
nonresident alien who is a resident of the Federal Republic of Ger- 
many and ivho is a beneficiary of a domestic estate or trust, shall be en- 
titled to tire exemption from United States tax granted by articl s VII, 
VIII and XIV of the convention with respect to dividends, interest, 
and copyright royalties and the lil'e, to the extent, such item or items 
are included in that, portion of the inconie of such estate or trust 
which is (or would, but for such exemption, be) includible in the gross 
income of the beneficiary, provided that he otherwise satisfies the 
requirements of these respective articles. In order to be entitled 
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in such instance to the exemption from withholding of United States 
tax such beneficiary must otherwise satisfy such requirements and 
shall, where applicable, execute and submit to the fiduciary of such 
estate or trust in the United States the appropriate letter of notifica- 
tion prescribed in sections 503. 8(b) and 503. 4(b). 

SEc. 508. 9 LAND BERLIN. The convention shall also apply to Land 
Berlin efFective for taxable years beginning on or after January 1, 
1954, but only if the notification has been furnished to the United 
States Government in accordance with article XX (2) of the con- 
vention. After application of the convention to Land Berlin in 
accordance with article XX, references in the convention and in this 
Treasury Decision to the Federal Republic of Germany shall also be 
considered references to Land Berlin. 

Because it is necessary to bring into efFect at the earliest prac- 
ticable date the rules of this Treasury Decision respecting release of 
excess tax withheld, and exemption from, or reduction in the rate of, 
withholding of tax, it is hereby found that it is impracticable to issue 
this Treasury Decision with notice and public procedure thereon under 
section 4 (a) of the Administrative Procedure Act, approved June 11, 
1946& or subject to the efFective date limitation of section 4(c) of that 
Act. 

(This Treasury Decision is issued under the authority contained in 
section 7805 of the Internal Revenue Code of 1954 (68A Stat. 917; 
26 U. S. C. 7805) and in Article XIX of the convention. ) 

O. GORDON DELK, 
Acting Contmissioner of Internal Revenme. 

Approved January 28, 1955. 
M. B. For. soM, 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register January 28, 1955, 2: 55 p. RL) 

UNITED STATES-JAPAN ESTATE, INHERITANCE AND 
GIFT TAX CONVENTION 

A convention between the United States and Japan for the avoid- 
ance of double taxation and the prevention of fiscal evasion with 
respect to taxes on estates, inheritances and gifts was signed at Wash- 
ington, D. C. , on April 16, 1954. The convention was approved for 
ratification by the United States Senate on February 25, 1955, and 
was ratified by the President on March 7, 1955. The convention was 

duly ratified by Japan. The instruments of ratification were ex- 
changed at Tokyo on April 1, 1955, and the President proclaimed the 
convention on April 8, 1955. It is efFective with respect to estates or 
inheritances in the case of persons who die on or after April 1, 1955, 
and to gifts made on or after that, date. The convention reads as 
follows: 

ARTIGLE I 
(1) The taxes referred to in the present convention are: 

(a) In the case of the United States of America: The Federal estate aud 
gift taxes. 

(b) In the case. of Japan: The inheritance tax (including the gift tax). 
(2) The present couvention shall also apply to any other tax on estates, in- 



beritances or gifts which has a character substantially similar to those referred 
to iu paragraph (1) of this A. rticle and which may be imposed by either cou- 
tracting State after the date of signature of the present convention. 

ARTICLE II 
(1) As used in the present convention: 

(a) The term "United States" means the United States of America, and 
when used in a geographical sense means the States, the Territories of 
Alaska and Hawaii, and the District of Columbia. 

(b) The term "Japan, when used in a geographical sense, means all the 
territory in which the laws relating to the tax referred to in paragraph 
(1) (b) of Article I are enforced. 

(c) The term "tax" means those taxes referred to in paragraph (1) (a) 
or (b) of Article I, as the coutext requires. 

(d) The term "competent authorities" Iueans, in the case of the United 
States, the Commissiouer of Interual Revenue as authorized by the Secretary 
of the Treasury; and, in the case of Japan, the Minister of Finance or his 
authorized representative. 

(2) In the application of the provisions of the present convention by either 
contracting State any term not otherwise defined shall, unless the context other- 
wise requires, have the meaning which such term has under the laws of such 
State relating to the tax. 

(8) For the purposes of the present convention, each contracting State may 
determine in accordance with its laws whether a decedent at the time of his 
death or a beneficiary of a decedent's estate at the time of such decedent, 's death, 
or a donor at the time of the gift or a beneficiary of a gift at the time of the gift, 
was domiciled therein or a national thereof. 

A. RTICLE III 
(1) If a decedent at the time of his death or a donor at the time of the gift 

was a national of or domiciled in the United States, or if a beneficiary of a 
decedent's estate at the time of such decedent's death or a beneficiary of a gift 
at the time of the gift was domiciled in Japan, the situs at the time of the trans- 
fer of any of the followiug property or property rights shall, for the purpose of 
the imposition of the tax and for the purpose of the credit authorized by Article 
V, be determined exclusively in accordance with the following rules: 

(a) Immovable property or rights therein (not including any property 
for which specific provision is otherwise made in this Article) shall be 
deemed to be situated at the place where the land involved is located. 

(b) Tangible movable property (including currency and any other form 
of money recognized as legal tender in the plane of issue and excepting such 
property for which specifi provision is otherwise made in this Article) shall 
be deemed to be situated at the place where such property is physically lo- 
cated, or, if in transitu, at the place of destination. 

(c) Debts (including bonds, promissory notes, bills of exchange, bank 
deposits and insurance, except bonds or other negotiable instruments in 
bearer form and such debts for which specific provision is otherwise made 
in this Article) shall be deemed to be situated at the place where the debtor 
resides. 

(d) Shares or stock in a corporation shall be deemed to be situated at the 
place under the laws of which such corporation was created or organized. 

(e) Ships and aircraft shall be deemed to be situated at the place where 
they are registered. 

(f) Goodwill as a trade, business or professional asset shall be deemed 
to be situated at the place where the trade, business or profession to which 
it pertains is carried on. 

(g) Patents, trade-marks, utility models and designs shall be deemed to 
be situated at the place where they are registered (or used in case they are 
not registered). 

(h) Copvrights, franchises, rights to artistic and scientific works and 
rights or licenses to use any copyrighted material, artistic and scientific 
worl-s, patents, trade-marks, utility models or designs shall be deemed to be 
situated at the place where they are exercisable. 

(i) Mining or quarrying rights or mining leases shall be deemed to be 
situated at the place of such ruining or quarrying. 
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(j) Fishing ri hts shall be deemed to be situated in the country in whose 
government's jurisdiction such rights are exercisable. 

(k) Any property for which provision is not hereinbefore made shall be 
deemed to be situated in accordance with the laws of the contracting State 
imposing the tax solely by reason of the situs of property within such State, 
but if neither of the contracting States imposes the tax solely by reason of 
the situs of property therein, then any such property shall be deemed to be 
situated in accordance with the laws of each contracting State. 

(2) The application of the provisions of paragraph (1) of this Article shall 
be limited to the particular property, and any portion thereof, which without 
such provisions would be subjected to the taxes of both contracting States or 
would be so subjected except for a specific exemption. 

ARTrcr. E IV 

Where one of the contracting States imposes the tax solely by reason of the 
situs of property within such State, in the case of a decedent who at the time 
oi his death, or of a donor who at the time of the gift, was a national of or 
domiciled in the United States, or in the case of a beneficiary of a decedent's 
estate who at the time of such dec dent's death, or a beneficiary of a gift who 
at the time of the gift, was domici'ed in Japan, the contracting State so imposing 
the tax: 

(a) shall allow a specific exemption which would be applicable under its 
laws if the decedent, donor, or beneficiary, as the case may be, had been a 
national of or don, iciled in such State, in an amount not less than the 
proportion thereof which (A) the value of the property, situated according 
to Article III in such State and subjected to the taxes of both contracting 
States or which would be so subjected except for a specific exemption, bears 
to (B) the value of the total property which would be subjected to the tax 
of such State if such decedent, donor, or beneficiary had been a national of or 
domiciled in such State; and 

(b) shall (except for the purpose of subparagraph (a) of this paragraph 
and for the purpose of any other proportional allowance otherwise provided) 
take no account of property situated according to Article III outside such 
State iu determining the amourt of the tax. 

Anrrcnz V 

(1) Where either contracting State imposes the tax by reason of the nationality 
thereof or the domicile therein of a decedent or a donor or a beneficiary of a 
decedent's estate or of a gift, such State shall allow against its tax (computed 
without application of this Article) a credit for the tax imposed by the other 
contracting State with respect to property situated at the time of the transfer in 
such other State and included for the taxes of both States (but the amount of 
the credit shall not exceed that portion of the tax imposed by the crediting State 
vrhich is attributable to such propertv). The provisions of this paragraph shall 
not apply with respect to any property referred to in paragraph (2) of this 
Article. 

(2) IVhere each contracting State imposes the tax by reasons of the nationality 
thereof or the domicile therein of a decedent or a donor or a beneficiary, with 
respect to any property situated at the time of the transfer outside both con- 
tracting States (or deemed by each contracting State to be situated in its terri- 
tory, or deemed by one contracting State to be situated in either contracting 
State and deemed by the other contracting State to be situated outside both 
contracting States or deemed by each contracting State to be situated in the 
other contracting State), each contracting State shall allow against its tax 
(computed without application of this Article) a credit for a part of the tax 
imposed by the other contracting State attributable to such property. The total 
of the credits authorized by this paragraph shall be equal to the amount of 
the tax imposed with respect to such property by the contracting State impos- 
ing the smaller amount of the tax with respect to such property, and shall be 
divided between both contracting States in proportion to the amount of the tax 
imposed by each contracting State with respect to such property. 

(8) The credit authorized by this Article, if applicable, shall be in lieu of any 
credit for the same tax authorized by the laws of the crediting State, the credit 
applicable for the particular tax being either credit authorized by this Article 
or credit authorized by such laws, whichever is the greater. For the purposes of 
this Article, the amount of the tax of each contracting State attributable to 



any designated property shall be ascertained after taking into account any ap- 
plicable diminution or credit against its tax with respect to such property (other 
than any credit under paragraph (1) or (2) of this Article), provided, however, 
in case another credit for the tax of any other foreign State is allowable with 
respect to the same property pursuant to any other convention between the credit- 
ing State under the present convention and such other foreign State, or pursuant 
to the laws of the creditin" State, the total of such credits shall not exceed the 
amount of tax of the crediting State attributable to such property computed be- 
fore allowance of such credits. 

(4) Credit against the tax of one of tlic contracting States for the tax of the 
other contracting State shall be alloived under. this Article only where both 
such taxes have been simultaneously iuiposed at tlie time of a decedent's death 
or at the time of a gift. 

(5) No credit resulting from tlie applicatiou of this Article shall be allowed 
atter more than five years from the due date of the tax agaiust which credit 
would otherivise be allowed, unless claim therefor was filed within such five- 
year period. Any refund resulting from tbe application of this Article shall 
be made without payment of interest on the amount so refunded, unless other- 
wise specifically authorized by the crediting State. 

(6) Credit against the tax of one of the contracting States shall not be finally 
allowed for the tax of the other contractiug State until the latter tax (reduced 
by credit authorized under this Article, if any) has been paid. 

ARTIcLE VI 

(1) The competent authorities of both contracting States shall exchange such 
information available under the respective tax laws of both contracting States 
ss is necessarv for carrying out the provisions of the present convention or for 
the prevention of fraud or for the administration of statutory provisions against 
tax avoidance in relation to the tax. Any iuforruation so exchanged shall be 
treated as secret and shall not be disclosed to any person other than those, 
including a court, concerned with the assessment and collection of the tax or the 
determination of appeals in relation thereto. No information shall be exchan ed 
which would disclose any trade, business, industrial or professional secret or any 
trade process. 

(2) Each of the contracting States may collect the tax imposed by the other 
contractiug State (as though such tax were the tax of the former State) as will 
ensure that the credit or any other benefit granted under the present convention 
by such other State shall not be enjoyed by persons not entitled to such ben. fits. 

ARTIcLL' VII 

Where a representative of the estate of a decedent or a beneficiary of such 
estate or a donor or a beneficiary of a gift shows proof that the action of the tax 
authorities of either contracting State has resulted, or will result, in double 
taxation contrary to the provisions of the present convention, such representative, 
donor or beneficiarv shall be entitled to present the facts to the competent 
authorities oi the contracting State of which the decedeut was a national at the 
time of his death or of which the donor or beueficiary is a national, or if the 
decedeut vvas not a national of either of the contracting States at the time oi 
his death or if the donor or the beneliciary is not a national of either of the 
contracting States, to tbe competent authorities of the contracting State iu 
which the decedent i~ as domiciled or resident at the time of his death or in wliich 
the donor or beueficiary is domiciled or resident. Should the claim be decmecl 
worthy of cousideration, the competent aui. liorities of such State to which the 
facts are so presented shall undertal-e to conic to an agreement with the com- 
petent authorities ot the other contracting State with a view to equit«ble 
avoidance of the double taxatiou iu question. 

A. RTIcLE VIII 
(1) Tbe provisions of the present convention shall uot be coustrucd to deny 

or affect in any mauner the right of diplomaiic aud cousular ofiicers to other or 
additional exemptions now enjoyed or which may hereafter be granted to such 
officers. 

(2) The provisions of the present convention shall not be construed so as to 
increase the tax imposed by either contractiug State. 

(3) Should any difficulty or doubt arise as to the interpretation or applica- 
tion of the preseut convention, or its relationship to conventions betv een one of 



the contracting States and any other State, the competent authorities of the 
contracting States may settle the question by mutual agreement; it being under- 
stood, however, that this provision shall not be construed to preclude the con 
tracting States from settling by negotiation any dispute arising under the preseni 
convention. 

(4) The competent authorities of both contracting States may prescribe rem- 
lations necessary to interpret and carry out the provisions of the present con- 
vention and may communicate with each other directly for the purpose of giving 
effect to the provisions of the present convention. 

ARTICLE IX 

(1) The prese~t convention shall be ratified and the instruments of ratification 
shall be exchanged at Tokyo as soon as possible. 

(2) The present convention shall enter into force on the date of exchange of 
instruments of ratification and shall be applicable to estates or inheritances in 
the case of persons who die on or after the date of such exchange and to gifts 
made on or after that date. 

(9) Either of the contracting States may terminate the present convention 
at any time after a period of five years shall have expired from the date on which 
the convention enters into force, by giving to the other contractiu State notice 
of termination, provided that such notice is given on or before the 90th day of 
June and, in such event, the present convention shall cease to be effective for 
the taxable years beginning on or after the first day of January of the calendar 
vear next following that in which such notice is given. 

IN wITNEss wHEREoF, the undersigned Plenipotentiaries have signed the present 
convention. 

DoNE at Washington, in duplicate, in the En lish and Japanese languages, each 
text having equal authenticity, this sixteenth day of April, 1954. 

For the United States of America: 
WALTER BEDELL SMITH 

For Japan: 
S. IGUUHI 

UNITED STATES — JAPAN INCOME TAX CONVENTION 

A convention between the United States and Japan for the avoid- 
ance of double taxation and the prevention of fiscal evasion with re- 
spect to taxes on income was signed at B~ashington, D. C. , on April 16, 
1954. The convention was approved for ratification by the United 
States Senate on February 25) 1955, and was ratified by the President 
on March F, 1955. The convention was duly ratified by Japan. The 
instruments of ratification were exchanged at Tokyo on April 1, 1955, 
and the President proclaimed the convention on April 8, 1955. . It is 
efFective for the taxable years beginning on and after January 1, 1955. 
The convention reads as follows: 

ARTICLE I 
(1) The taxes referred to in the present convention are: 

(a) In the case of the United States of America: The Federal income 
taxes, including surtaxes. 

(b) In the case of Japan: The income tax and the corporation tax. 
(2) The present convention shall also apply to any other tax on income or 

profits which has a character substantially similar to those referred to in para- 
graph (1) of this A. rticle and which may be imposed by either contracting State 
after the date of signature of the present convention. 

ARTICLE II 
(1) As used in the present convention: 

(a) The term "United States" means the United States of America, and 
when used in a geographical sense means the States, the Territories of Alaska 
and Hawaii, and the District of Columbia. 
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(b) The term "Japan", when used in a geographical sense, means all thc 
territory in which the laws relating to the taxes referred to in paragraph 
(1) (b) of Article I are enforced. 

(c) The term "permanent establishment" means an oifice, factory, work- 
shop, branch, warehouse or other fixed place of business, but does not include 
the casual and temporary use of merely storage facilities. It also includes 
an agency if the agent has and habitually exercises a general authority to 
negotiate and conclude contracts on behalf of an enterprise or has a stock of 
merchandise from which he regularly fills orders on its behalf. An enter. - 

prise of one of the contracting States shall not be deemed to have a perma- 
nent establishment in the other contracting State merely because it carried 
on business dealings in such other State through a bona fide commission 
agent, brol-er, custodian or other independent agent acting in the ordinary 
course of his business as such. The fact that an enterprise of one of the 
contracting States maintains in the other contracting State a fixed place of 
business exclusivelv for the purchase for such enterprise of goods or mer- 
chandise shall not of itself constitute such fixed place of business a perma- 
nent establishment of such enterprise. The fact that a corporation of one 
of the contracting States has a subsidiary corporation which is a corpora- 
tion of the other contracting State or which is engaged in trade or business in 
the other contracting State shall not of itself constitute that subsidiary cor- 
poration a permanent establishment of its parent corporation. 

(d) The term "enterprise of one of the contracting States" means, as the 
case may be, United States enter prise or Japanese enterprise. 

(e) The term "United States enterprise" means an industrial or corn- 
mercial enterprise or undertaking carried on in the United States by a resi- 
dent (including an individual, a fiduciary and partnership) of the United 
States or by a United States corporation or other entity; and the term 
"I'nited States corporation or other entity" means a corporation or other 
entity created or organized under the law of the United States or of any 
State or Territory of the United States. 

(f) The term "Japanese enterprise" means an industrial or commercial 
enterprise or undertaking carried on in Japan by an individual resident in 
Japan or by a Japanese corporation or other entity; and the term "Japanese 
corporation or other entity" means a corporation or other association hav- 
ing juridical personality, or a partnership or other association without 
juridical personality, created or organized under the laws of Japan. 

(g) The term "tax" means those taxes referred to in paragraph (1) (a) 
or (b) of Article I, as the context requires. 

(h) The term "competent authorities" means, in the case of the United 
States, the Commissioner of Internal Revenue as authorized by the Secre- 
tary of the Treasury; and, in the case of Japan, the Minister of Finance or 
his authorized representative. 

(i) The term "industrial or commercial profits" includes manufacturing, 
mercantile, amicultural, fishing, mining, financial and insurance profits, but 
does not include income in the form of dividends, interests, rents or royal- 
ties, or remuneration for personal services. 

(2) In the application of the provisions of the present convention by either 
contracting State any term not otherwise defined shall, unless the context other- 
wise requires, have the meaning which such term has under the laws of such 
State relating to the tax. 

AETICLE III 
(1) An enterprise of one of the contracting States shall not be subject to 

the tax of the other contracting State in respect of its industrial or commercial 
profits unless it has a permanent establishment situated in such other State. If 
it has such permanent establishment such other State may impose its tax upon 
the entire income of such enterprise from sources within such other State. 

(2) In determining the tax of one of the contracting States no account shall 
be taken of the mere purchase of merchandise therein by an enterprise of the 
other contracting State. 

(8) %here an enterprise of one of the contracting States has a permanent 
establishment situated in the other contracting State, there shall be attributed 
«such permanent establishment the industrial or commercial profits which it 
might be expected to derive if it were an independent enterprise engaged in 
ihe same or similar activities under the same or similar conditions and dealing on 
an independent basis with the enterprise of which it is a permanent estab- 
lishment. 
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(4) In determining the industrial or commercial profits of a permanent estab- 
lishment there shall be allowed as deductions all expenses wherever incurred, 
reasonably allocable to such permanent establishment, including executive and 
general administrative expenses so allocable. 

(5) The competent authorities of both contracting States may, consistent 
with other provisions of the present convention, arrange details for the appor- 
tionment of industrial or commercial profits. 

ARTIcLE IV 

Where an enterprise of one of the contracting States, by reason of its partici- 
pation in the management or the financial structure of an enterprise of the other 

contracting State, makes with or imposes on the latter enterprise, in their com- 
Inercial or financial relations, conditions dii'ferent from those which would be 
made with an independent enterprise, any profits which would normally have 
been allocable to one of the enterprises, but by reason of such conditions have 
not been so allocated, may be included in the profits of such enterprise and taxed 
accordingly. 

ARTICI. E V 

(1) Notwithstanding the provisions of Article III and Article IV of the pres- 
ent convention, income which an enterprise of one of the contracting States 
derives from the operation of ships or aircraft registered 

(a) in such State, or 
(b) in a third country which exempts (A) such enterprise and (B) an 

enterprise of the other contracting State, from its tax on earnings de- 
rived from the operation of ships or aircraft, as the ease may be, registered 
in the respective States 

shall be exempt from the tax of such other contracting State. 
(2) The present convention shall not be construed to affect the arrangement 

between the Government of tbe United States and the Government of Japan 
providing for relief from double taxation on shipping profits effected by the 
exchange of notes at Washington dated March 61, 1026 and June 8, 1026. 

ARTICLE VI 

The rate of tax imposed by one of the contracting States on interest on bonds, 
securities, notes, debentures or any other form of indebtedness (including mort- 
gages or bonds secured by real property) received from sources within such 
State by a resident or corporation or other entity of the other contracting State 
not having a perman. nt establishment in the former State shall not exceed 
15 percent. 

A. RTIcLE VII 

The rate of tax imposed bV one of the contracting States on royalties aud 
other amounts received as consideration for the right to use copyrights, artistic 
and scientific worl-s, patents, designs, secret processes and formulae, trade-marks 
and other like property (including in such royalties and other amounts, rentals 
and like payments in respect of motion-picture films or for the use of industrial, 
commercial, or scientific equipment) from sources within such State by a 
resident or corporation or other entity of the other contracting State not having 
a permanent establishment in the former State shall not exceed 15 percent. 

ARTICLE VIII 

A resident or corporation or other entity of one of the contracting States 
deriving 

(a) income from real property (including gains derived from the sale 
or exchange of such property, but not including interest from mortgages or 
bonds secured by real property), or 

(b) royalties in respect of the operation of mines, quarries or other natu- 

ral resources 
situated within the other contracting State may elect, for any taxable year, to be 

subject to the tax of such other State on a net basis as if such resident or corpora- 
tion or other entity had a permanent establishment in such other State during 

such taxable year. 
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ARTICLE IX 
An individual resident of one of the contractiiig States shall be exempt from 

the tax of the other contracting State upon compensation for I;ibor or personal 
services (including the practice of liberal professions) performed in such other 
State in any taxable year if such resident is teinporarily present in such other 
State: 

(a) for a period or periods not exceeding a total of 180 days during such 
taxable vear and his compensation is received for such labor or personal 
services perforined as an ofiicer or employee of a resident or corporation or 
other entity of the former State, or 

(b) for a period or periods not exceeding a total of 00 days during such 
taxable year and his compensation received for such labor or personal serv- 
ices does not exceed 8, 000 United States dollars, or the equivalent smn in 
yen as computed at the official basic rate of exchange in eRect at the time 
such compensation is paid. 

ARTICLE X 

(1) (a) Salaries, wages and similar compensation paid by the United States 
to an individual who is a citizen of the United States (oiher than an individual 
who has been admitted to Japan for permanent residence therein) shall be 
exempt froru tax by Japan. 

(b) Salaries, vragcs and similar compensation paid by Japan to an individual 
who is a national of Japan (other than an individual who has been admitted 
to the United States for permanent residence therein) shall be exempt from tax 
by the United States. 

(2) The provisions of this article shall not apply to salaries, wages or similar 
compensation paid in respect of services rendered in connection with any trade 
or business carried on by either of the contracting States for purposes of profit. 

ARTICLE XI 
A resident of one of the contracting States, who, in accordance with agreements 

betiveen the Governments of the contracting States or between educational estab- 
lishments in the contracting States for the exchange of professors and teachers, 
or at the invitation of the Government of the other contracting State or of an 
educational establishment in such other State, temporarily visits such other 
State for the purpose of teaching for a period not exceeding two years at a 
university, college, school or other educational institution in such other State, 
shall be exempt from the tax of such other State on his remuneration for such 
teaching for such period. 

ARTICLE XII 
(1) A resident of oue of the contracting States ivho is temporarily present 

in the other contracting State solely as a student at a recognized university, 
college or school in such other State, shall be exempt from the tax of such 
other State with respect to remittances from abroad (including payments, if 
any, by his employer abroad). 

(2) A resident of one of the contracting States who is a recipient of a grant, 
allowance or award from a religious, charitable, scientific, literary or educational 
organization of such State and who is temporarily present in the other contract- 
ing State, shall be exempt from the tax of such other State on such grant, alloiv- 
ance or award remitted from abroad (other than compensation for persoual 
services). 

(3) A. resident of one of the contracting States who is an emplovee of, or 
under contract ivith, an enterprise of such State or an organization referred 
to in paragraph (2) of this Article, and who is temporarily present in the 
other contracting State for a period not exceeding one year solely to acquire 
technical, professional or business experience from a person other than such 
enterprise or organization, shall be exempt from the tax of such other State on 
compensation from abroad paid by such enterprise or organiaztion for his serv- 
ices rendered during such period, if the amount of compensation paid by such 
enterprise or organization for his services during such period, when computed 
on the anual basis, does not exceed 6, 000 United States dollars, or the equivalent 



sum in ven as computed at the oflicial basic rate of exchange in effect at the 
time such compensation is paid. 

ARTICLE XIII 
For the purpose of the present convention: 
(a) Dividends paid by a corporation of one of the contracting States shall 

be treated as income from sources within such State. 
(b) Interest paid by one of the coni. racting States including local Govern. 

ment thereof or by an enterprise of one of the contracting States not hiving a 
perruanent establishment in the other contracting State shall be treated as income 
from sources within the former State. 

(c) Gains, profits and income derived from the purchase and sale of personal 
property shall be treated as derived from the country in which such property is 
sold. 

(d) Gains, profits and income derived from the sale by a taxpayer in one of the 
contracting States of goods manufactured in the other contracting State in whole 
or in part by such taxpayer shall be treated as derived in part from the country 
in which manufactured and in part from the country in which sold, and to the 
extent such gains, profits and income are not allocable under other provisions of 
the present convention they shall be allocated between both contracting States in 
accordance with such taxpayer's relative sales and property in the respective 
countries. 

(e) Income from real property (including gains derived from the sale or ex- 
change of such property, but not including interest from mortgages or bonds 
secured by real property) and royalties in respect of the operation of mines, 
quarries, or other natural resources shall be treated as income derived from the 
country in which such real property, mines, quarries or other natural resources 
are situated. 

(f) Compensation for labor or personal services (including the practice of 
liberal professions) shall be treated as income from sources within the country 
where are rendered the services for which such compensation is paid. 

(g) Royalties for using, or for the right to use, in one of the contracting States, 
patents, copyrights, designs, trademarks and like property shall be treated as in- 
come from sources within such State. 

AETLoLE XIV 

It, is agreed that double taxation shall be avoided in the following manner: 
(a) The United States, in determining the tax of its citizens, residents or cor- 

porations or other entities may, regardless of any other provision of the present 
convention, include in the basis upon which such tax is imposed all items of 
income taxable under the revenue laws of the United States as if the present con- 
vention had not come into eKect. The United States shall, however, subject to 
the provisions of section 131 of the Internal Revenue Code as in effect on the first 
day of January 1954, deduct from its tax the amount of the tax of Japan. In 
determining the credit under the said section 131 of the Internal Revenue Code, 
any interest received from an enterprise of the United States with a permanent 
establishment in Japan shall be treated as income from sources within Japan to 
the extent so treated under the laws of Japan, if the debt with respect to which 
such interest is paid is made in connection with the business of such permanent 
establishment of such enterprise. 

(b) Japan, in determining the tax of its residents or corporations or other 
entities may, regardless of any other provision of the present convention, include 
in the basis upon which such tax is imposed all items of income taxable under 
the tax laws of Japan as if the present convention had not come into eifect. 
Japan shall, however, deduct from its tax so calculated the amount of the tax 
of the United States upon income from sources within the United States and 
included for the taxes of both contracting States, but in an amount not exceeding 
that proportion of the tax of Japan which such income bears to the entire income 
subject to the tax of Japan. 

(c) In determining the taxes of the contracting States of a recipient, who is a 
citizen, resident or corporation or other entity of the United. States, of a dividend 
from a Japanese corporation, in so far as the tax of Japan imposed on income 
or profits of a corporation out of which a dividend is paid is deemed under the 
tax lairs of Japan to have been iinposed on a recipient of such dividend: 



(i) The United States shall deem that such recipient has paid with respec( 
to such dividend the tax of Japan in an amount equal to 25 percent of the 
amount of such dividend, and deduct, under the provisions of parag&aph (a) 
of this Article, from its tax the amouut of the tax of Japan so deemed to 
have been paid provided the recipient includes in gross income the ainount 
of tax thus deemed to have been paid, and 

(ii) Japan shall impose with respect to such dividend received by such 
recipient (ezcept as such recipient is a resident of or has a permanent 
establishment iu Japan) no taz other than the taz imposed on income or 
profits of the corporation out of ivhich such dividend is paid. 

ARTICLE XV 

(1) Organizations organized under the laws of Japan and operated ezclusively 
for religious, charitable, scientific, literary or educational purposes shall, to the 
eztent and subject to conditions provided in the United States Internal Revenue 
Code, be exempt from the tax of the United States, 

(2) Organizations organized under the laivs of the United States and operated 
exclusively for religious, charitable, scientific, literary or educational purposes 
shall, to the extent and subject to conditions provided in the taz laws of Japan, 
be exempt from the tax of Japan. 

ARTICLE XVI 

(1) There shall be allowed, for the purposes of the tax of the United States, in 
the case of a resident of Japau who is a nonresident of the United Si. ates (oti&er 
than an oificer or employee of the Government of Japan), in addition to the 
ezemption provided in section 214 of the l. 'sited States Internal Revenue C&&de 

as in effect on the first day of January 1054, a credit against net income, subject 
to the conditions prescribed in section 25 of the Internal Revenue Code as in 
effect on the said date, for the spouse of the taxpayer and for each child of the 
taxpayer who are present in tbe United States and residing with him in the 
United States at any time during the taxable year, but such additi&mal credit 
shall not exceed that proportion thereof which the taxpayer's gross income from 
sources within the I. nited States for the taxpayer's taxable year bears to his 
entire income from all sources for the fiscal or calendar year iuwbich ends such 
taxable year. 

(2) For the purposes of the tax of Japan, there shall be allowed in the case 
of a citizen of the United States who is a resident of Japan the same exemptions 
for a dependent or dependents as those granted to a national of Japan who is a 
resident of Japan. 

ARTICI. E XVII 

(1) The competent authorities of both contracting States shall exchange such 
information available under the respective tax lairs of both contracting States 
as is necessary for carrying out the provisions of the present convention or for 
the prevention of fraud or for tbe administration of statutory provisions against 
tax avoidance in relation to the tax. Any information so exchanged shall be 
treated as secret and shall not be disclosed to any person other than those, in- 
cluding a court, concerned with the assessment and collection of the tax or the 
determination of appeals in relation thereto. Xo information shall be ezchan ed 
which would disclose any trade, business, industrial or professional secret or any 
trade process. 

(2) Each of the contracting States may collect the tax imposed by the other 
contracting State (as though such tax were the tax of the former State) as 
will ensure that the exemptions, reduced rates of tax or any other benefit granted 
under the present convention by such other State shall not be enjoyed by persons 
not entitled to such benefits. 

ARTICLE XVIII 
&here a taxpayer shows proof that the action of the tax authorities of either 

contracting State has resulted, or will result, in double taxation contrary to the 
pro visions of the present convention, he shall be entitled to present the facts 
to the competent authorities of the contracting State of which he is a national 
or a resident, or, if the taxpayer is a corporation or other entity, to those of tbe 
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contracting State under the laws of which it is created or organized. Should 
the taxpayer's claim be deemed worthy of consideration, the competent authori- 
ties of such State to which the facts are so presented shall undertake to come 
to an agreement with the competent authorities of the other contracting State 
with a view to equitable avoidance of the double taxation in question. 

ARTICI. E XIX 

(1) The provisions of the present convention shall not be construed to deny 
or affect in any manner the right of diplomatic and consular officers to other or 
additional exemptions now enjoyed or which may hereafter be granted to such 
oificers. 

(2) The provisions of the present convention shall not be construed to restrict 
in any manner any exemption, deduction, credit or other allowance now or 
hereafter accorded by the laws of one of the contracting States in determining 
the tax of such State. 

(3) Should any difficulty or doubt arise as to the interpretation or application 
of the present convention, or its relationship to conventions between one of the 
contracting States and any other State, the competent authorities of the con- 
tracting States may settle the question by Inutual agreement; it being understood, 
however, that this provision shall not be construed to preclude the contracting 
States from settling by negotiation any dispute arising under the present 
convention. 

(4) The competent authorities of both contracting States may prescribe regu- 
lations necessary to interpret and carry out the provisions of the present conven- 
tion and may communicate with each other directly for the purpose of giving 
effect to the provisions of the present convention. 

ARTICLE XX 

(1) The present convention shall be ratified and the instruments of ratification 
shall be exchanged at Tokyo as soon as possible. 

(2) The present convention shall enter into force on the date of exchange of 
instruments of ratification and shall be applicable to income or profits derived 
during the taxable vears beginning on or after the first day of January of the 
calendar year in which such exchange takes place. 

(3) Either of the contracting States may terminate the present convention 
at any time after a period of five years shall have expired from the date on which 
the present convention enters into force, by giving to the other contracting State 
notice of termination, provided that such notice is given on or before the 30th 
day of June and, in such event, the present conventiou shall cease to be effective 
for the taxable years beginning on or after the first day of January of the calendar 
year next following that in which such notice is given. 

Ilv wlTÃEss wHEREQF, the undersigned Plenipotentiaries have signed the present 
convention. 

Does at Washington, in duplicate, in the English and Japanese languages, each 
text having equal authenticity, this sixteenth day of April, 1954. 

For the United States of America: 
WALTER BEDELL SMITH 

For Japan: 
S. IGIIOHI 

3IKIIORAiWDUM 

It is understood that in the application of Article XIV and Articles XI and XII 
of the convention between Japan and the United States of America for the 
Avoidance of Double Taxation and the prevention of Fiscal Evasion with respect 
to Taxes on Income 

(1) the provisions of Article XIV shall not be construed to deny the 
exemptions from the Japanese tax or the United States tax, as the case may 
be, granted by Article X (1), Article XI and Article XII; 

(2) neither of the contracting States shall be precluded from taxing 1ts 
own nationals or citizens with respect to income coming within Article XI 
or A. rticle XII. 
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UNITED STATES-JAPAN INCOME TAX CONVENTION 

(Also Part I, Sections 1441, 1442. ) T. D. 6130 

TITLE 20 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER G, PART 500. — 
JAPAN 

Release of excess tax withheld, and exemption from, or reduction 
in rate of, withholding of tax at source in the case of residents of 
Japan and of Japanese corporations or other entities, as affected 
by the income tax convention between the United States and Japan 
signed on April 16, 1954. 

TREASURV DFPARThIENT& 
OFFICE OF CohihiISSIONER OF INTERNAL REVENUE& 

8'ashington 85, D. C. 
To Officers and Ernpto~ees of the Interna/Eevenue Service and Others 

Concerned: 
TARLE CF CONTElvTs 

Section 
506. 1 Introductory. 
506. 2 Dividends. 
506. 8 Interest. 
506. 4 Patent and copyright royalties and film rentals. 
506. 5 Release of excess tax withheld at source. 
506. 6 Information to be furnished in ordinary course. 
506. 7 Beneficiaries of a domestic estate or trust. 
506. 8 Sources of income. 
506. 9 Effective date. 

SEGTIoN 506. 1 INTROBUOTCRT. — (a) Pertinent provisions. — The in- 
come tax convention between the United States and Japan which was 
signed on April 16, 1954, hereinafter referred to as the convention, 
provides in part as follows, effective with respect to income or profits 
derived during taxable years beginning on or after January 1, 1955. 

ARTICLE I 
(1) The taxes referred to in the present convention are: 

(a) In the ease of the United States of America: The Federal income 
taxes, including surtaxes. 

(b) In the case of Japan: The income tax and the corporation tax. 
(2) The present convention shall also apply to any other tax on income or 

profits which has a character substantially similar to those referred to in para- 
graph (1) of this Article and which may be imposed by either contracting State 
after the date of signature of the present convention, 

ARTICLE II 

(1) As used in the present convention: 
(a) The term "United States" means the United States of America, and 

when used in a geographical sense means the States, the Territories of 
Alaska and Hawaii, and the District of Columbia. 

(b) The term "Japan, " when used in a geographical sense, means all 
the territory in which the laws relating to the taxes referred to in paragraph 
(1) (b) of Article I are enforced. 

(c) The term "permanent establishment" means an ofilce, factory, work- 
shop, branch, warehouse or other fixed place of business, but does not in- 
clude the casual and temporary use of merely storage facilities. It also 
includes an agency if the agent has and habitually exercises a general au- 
thority to negotiate and conclude contracts on behalf of an enterprise or 
has a stock of merchandise from which he regularly fills orders on its behalf. 
An enterprise of one of the contracting States shall not be deemed to have 
a permanent establishment in the other contracting State merely because 
it carried on business dealings in such other State through a bona fide com- 



mission agent, broker, custodian or other independent agent acting in the 
ordinary course of his business as such. The fact that an enterprise of 
one of the contracting States maintains in the other contracting State a 
fixed place of business exclusively for the purchase for such enterprise of 
goods or merchandise shall not of itself constitute such fixed place of bus- 
ness a permanent establishment of such enterprise. The fact that a corpo- 
ration of one of the contracting States has a subsidiary corporation which 
is a corporation of the other contracting State or which is engaged in trade 
or business in the other contracting State shall not of itself constitute 
that subsidiary corporation a permanent establishme~t of its parent cor- 
por tion. 

(d) The term "enterprise of one of the contracting States" means, as the 
case may be, United States enterprise or Japanese enterprise. 

(e) The term "United States enterprise" means an industrial or commer- 
cial enterprise or undertaking carried on in the United States by a resident 
(including an individual, a fiduciary and partnership) of the United States 
or by a United States corporation or other entity; and the term "Uniteil 
States corporation or other entity" means a corporation or other entity 
created or organized under the law of the United States or of any State or 
Territory of the United States. 

(f) The term "Japanese enterprise" means an industrial or commercial 
enterprise or undertaking carried on in Japan by an individual resident in 
Japan or by a Japanese corporation or other entity; and the term "Japanese 
corporation or other entity" means a corporation or other association having 
juridical personality, or a partnership or other association without juridical 
personality, created or organized under the laws of Japan. 

(g) The term "tax" means those taxes referred to in paragraph (1) 
(a) or (b) of Article I, as the context requires. 

(h) The term "competent authorities" means, in the ease oi' the United 
States, the Commissioner of Internal Revenue as authorized by the Secretary 
of the Treasury; and, in the case of Japan, the Minister of Finance or his 
authorized representative. 

(i) The term "industrial or commercial profits" includes manufacturing, 
mercantile, agricultural, fishing, mining, financial and insurance profits, 
but does not include income in the form of dividends, interest, rents or 
royalties, or remuneration for personal services. 

(2) In the application of the provisions of the present Convention by 
either contracting State any term not otherwise defined shall, unless the 
contest otherwise requires, have the meaning which such term has under 
the la. ws of such State relating to the tax. 

~ I 

ARTICLE VI 

The rate of tax imposed by one of the contracting States on interest on 
bonds, securities, notes, debentures or any other form of indebtedness (in- 
cluding mortgages or bonds secured by real property) received from sources 
within such State by a resident or corporation or other entity of the other 
contracting State not having a permanent establishment in the i'ormer State 
shall not exceed 15 percent. 

ARTICLE VII 

The rate of tax imposed by one of the contracting States on royalties and 
other amounts received as consideration for the right to use copyrights, 
artistic and scientific works, patents, designs, secret processes and formulae, 
trade-marks and other like property (including in such royalties and other 
amounts, rentals and like payments in respect of motion-picture films or 
for the use of industrial, commercial, or scientific equipment) from sources 
within such State by a resident or corporation or other entity of the othei' 
contracting State not having a permanent establishment in the former State 
shall not exceed 15 perce~t, . 

ARTICLE VIII 

A resident or corporation or other entity of one of the contracting States 
deriving 

(a) income from real property (including gains derived from the sale or 
exchange of such property, but not including interest from mortgages or 
bonds secured by real property), or 
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(b) royalties in respect of the operation of mines, quarries or other 
natural resources situated within the other contracting State may elect, 
for any taxable year, to be subject to the tax of such other State on a net 
basis as if such resident or corporation or other entity had a permanent 
establishment in such other State during such taxable year. 

III 

ARTIGLE XIII 
Por the purpose of the present convention: 
(a) Dividends paid by a corporation of one of the contracting States shall 

be treated as income from sources within such State. 
(b) Interest paid by one of the contracting States including local Gov- 

ernment thereof or by an enterprise of one of the contracting States not 
having a permanent establishment in the other contracting State shall be 
treated as income from sources within the former State. 

(e) Income from real property (including gains derived from the sale 
or exchange of such property, but not including interest from mortgages or 
bonds secured by real property) and royalties in respect of the operation 
of mines, quarries, or other natural resources shall be treated as income 
derived from the country in which such real property, mines, quarries or 
other natural resources are situated. 

(g) Royalties for using, or for the right to use, in one of the contracting 
States, patents, copyrights, designs, trade-marks and like property shall be 
treated as income from sources within such State. 

A. RTICLE XV 

(1) Organizations organized under the laws of Japan and operated exclusively 
for religious, charitable, scientidc, literary or educational purposes shall, to the 
extent and subject to conditions provided in the United States Internal Reve- 
nue Code, be exempt from the tax of the United States. 

ARTICLE XVII 

(1) The competent authorities of both contracting States shall exchange such 
information available under the respective tax laws of both contracting States 
as is necessary for carrying out the provisions of the present convention or for 
the prevention of fraud or for the administration of statutory provisions against 
tax avoidance in relation to the tax. Any information so exchanged shall be 
treated as secret and shall not be disclosed to any person other than those, in- 
cluding a court, concerned with the assessment and collection of the tax or the 
determination of appeals in relation thereto. No information shall be exchanged 
which would disclose any trade, business, industrial or professional secret or any 
trade process. 

ARTICI. E XIX 
(1) The provisions of the present convention shall not be construed to deuy 

or aifect in any manner the right of diplomatic and consular officers to other 
or additional exemptions now enjoyed or which may hereafter be granted to 
such oiBcers. 

(2) The provisions of the present convention shall not be construed to restrict 
in any manner any exemption, deduction, credit or other allowance now or here- 
after accorded by the laws of one of the contracting States in determining the 
tax of such State. 

(8) Should any diEculty or doubt arise as to the interpretation or application 
of the present convention, or its relationship to conventions between one of the 
contracting States and any other State, the competent authorities of the con- 
tracting States may settle the quesion by mutual agreement; it being under- 
stood, however, that this provision shall not be construed to preclude the contract- 
ing States from settling by negotiation any dispute arising under the present 
convention. 



(4) The competent authorities of both contracting States may prescribe reg- 
ulations necessary to interpret and carry out the provisions of the present conven- 
tion and may communicate with each other directly i'or the purpose of giving 
effect to the provisions ef the present convention. 

ABTICLE XX 

(1) The present convention shall be ratified and the instruments of ratification 
shall be exchanged at Tokyo as soon as possible. 

(2) The present convention shall enter into force on the date of exchange 
of instruments of ratificatio and shall be applicable to income or profits derived 
during the taxable years beginning on or after the first day of January of the cal- 
endar year in which such exchange takes place. 

(8) Either of the contracting States may terminate the present convention at 
any time after a period of 5 years shall have expired from the date on which the 
present convention enters into force, by giving to the other contracting State 
notice of termination, provided that such notice is given on or before the 30th 
day of June and, in such event, the present convention shall cease to be effective 
for the taxable years beginning on or after the first day of January of the calen- 
dar year next following that in which such notice is given. 

II! !v 

(b) 3feammg of term8. — As used in this Treasury Decision, any 
term defined in the convention shall have the meaning so assigned to 
it; any term not so defined shall, unless the context otherwise requires, 
have the meaning which such term has under the internal revenue 
laws. 

Szc. 506. 2; Driznz~~s. — Dividends paid by a Japanese corporation 
shall, in accordance with Article XIII (a) of the convention, be treated 
as income from sources within Japan. Dividends paid by such a cor- 
poration, and derived in taxable years beginning on or after January 
1, 1955, by a nonresident alien individual or a foreign corporation are, 
therefore, exempt from United States tax and are not subject to the 
withholding of United States tax at source, since the gross income of 
such persons includes only the gross income from sources within the 
United States. 

Szc. 506. 8. IlvvzRzs1'. — (a) Exempt from tax. — Interest paid by a 
Japanese enterprise not having a permanent establishment in the 
United States at any time during its taxable year shall, in accordance 
with Article XIII(b) of the convention, be treated as income from 
sources within Japan. Interest paid by' such an enterprise, and de- 
rived in taxable years beginning on or after January 1, 1955, by a 
nonresident alien individual or a foreign corporation is, therefore, 
exempt from United States tax and is not subject to the withholding 
of United States tax at source, since the gross income of such persons 
includes only the gross income from sources within the United States 

(b) Eeduced rate. — The rate of United States tax imposed upon 
interest (other than interest falling within the scope of paragraph 
(a) of this section) on bonds, securities, notes, debentures& or on any 
other form of indebtedness, including interest on obligations of the 
United States, obligations of instrumentalities of the United. States& 
and mortgages and bonds secured by real property, which is received 
from sources within the United States in taxable years beginning on 
or after January 1, 1955, by a nonresident alien individual who is a 
resident of Japan, or by a Japanese corporation or other entity, shall 
not exceed 15 percent under the provisions of Article VI of the con- 
vention if such alien, corporation, or other entity at no time during the 
taxable year in which such interest is received has a permanent estab- 
lishment in the United States. 
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(c) Trade or business. — If& in the case of interest described in para- 
graph (b) of this section, a nonresident alien individual who is a resi- 
dent of Japan performs personal services within the United States 
during the taxable year, but has at no time during such year a per- 
manent establishment in the United States, he is entitled to the reduced 
rate of tax with respect to interest received in that year from United 
States sources, as provided in Article VI of the convention, even 
though under the provisions of section 871(c) of tlie Internal Revenue 
Code of 1954 he has engaged in tra. de or business within the United 
States during such year by reason of his having perforined personal 
services therein. 

(d) Eeduction in rate of withholding at source. — (1) Coupon bond 
interest. — (i) Form to use. — To secure withholding of United States 
tax at the rate of 15 percent at source in the case of coupon bond in- 
terest to which paragraph (b) of this section applies, the nonresident 
alien individual who is a resident of Japan, or the J'apanese corpora- 
tion or other entity, shall, for each issue of bonds, file Form 1001 — J 
in duplicate when presenting the interest coupons for payment. This 
form shall be signed by the owner of the interest, trustee, or agent and 
shall show the name and address of the obligor, the name and address 
of the owner of the interest, a description of the obligations, the 
amount of interest and its due date, and the date upon which the 
interest coupons were presented for payment. It shall contain a 
statement that the owner (A) is a resident of Japan, or is a Japanese 
corporation or other entity, and (B) has no permanent establishment 
iu the United States. 

(ii) Reduction applicable only to owner. — The reduction in the rate 
of United States tax contemplated by Article VI of the convention, 
insofar as it concerns coupon bond interest, is applicable only by the 
owner of the interest. The person presenting the coupon, or on whose 
behalf it is presented, shall, for the purpose of the reduction in tax, 
be deemed to be the owner of the interest only if he is, at the time the 
coupon is presented for payment, the owner of the bond from which 
the coupon has been detached. If the person presenting the coupon, 
or on whose behalf it is presented, is not the owner of the bond, Form 
1001, and not Form 1001 — J, shall be executed. 

(iii) Disposition of form. — The original and duplicate of Form 
1001 — J shall be forwarded by the witliholding agent to the District 
Director of Internal Revenue, Audit Division, Alien Returns Section, 
Baltimore 9, Maryland, with the quarterly return on Form 1019. 
Form 1001 — J shall be listed on Form 1019. 

(9) Interest not payable by coupons — (i) Form to use. — To secure 
withholding of United States tax at the rate of 15 percent at source in 
the case of interest (other than coupon bond interest) to which para- 
g aph (b) of this section applies, the nonresident alien individual who 
is a resident of Japan, or the Japanese corporation or other entity, 
shall file Form 1001A — J in duplicate with the withholding agent in the 
Umted States. This form shall be signed by the owner of the interest, 
trustee, or agent and shall show the name and address of the obligor 
and the name and address of the owner of the interest. It shall con- 
tain a statement that the owner (A) is a resident of Japan, or is a 
Japanese corporation or other entity, and (B) has no pei. manent 
establishment in the United States. 
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'(ii) 3Eanner of fling. — Form 1001A-J shall be filed with the with- 
holding agent for each successive 8-calendar-year period during which 
such interest is paid. For this purpose, the first such period shall 
commence with the beginning of the calendar year in which such in- 
come is first paid on or after January 1, 1955. Each such form 
filed with any withholdin~ agent shall be filed not later than 20 
days preceding the date oF the first payment within such successive 
period, or, if that is not possible because of special circumstances, as 
soon as possible after such first payment. Once such a form has been 
filed in respect of any 8-calendar-year period, no additional Form 
1001A — J need be filed in respect thereto unless the Commissioner of 
Internal Revenue notifies the withholding agent that another such 
form shall be filed by the taxpayer. If, after filing such form, the 
taxpayer ceases to be eligible for the reduced rate of United States tax 
granted by Article VI of the convention in respect to such interest, he 
shall promptly notify the withholding agent by letter in duplicate. 
9%en any change occurs in the ownership of the interest as recorded 
on the books of the payer, the reduction in rate of withholding of 
United States tax shall no longer apply unless the new owner of record 
is entitled to and does properly file a Form 1001A — J with the with- 
holding agent. 

(iii) Disposition of form, — The duplicate of each Form 1001A-J 
(and letter) shall be immediately forwarded by the withholding agent 
to the District Director of Internal Revenue, Audit Division, Alien 
Returns Section, Baltimore 2, Maryland. 

SEc. 506. 4. PATENT AND COPYRIGHT ROYALTIES AND Frr. M RENTALs. — 
'(a) Eeduoed rate. — Under Article VII of the convention, the rate 
of United States tax imposed upon royalties and other amounts re 
ceived from sources within the United States in taxable years begin- 
ning on or after January 1, 1955, by a nonresident alien individual 
who is a resident of Japan, or b~y a Japanese corporation or other 
entity, as consideration, for the right to use copyrights, artistic and 
scientific works, patents, designs, secret processes and formulae, trade- 
marks, and other like property, shall not exceed 15 percent if such 
alien, corporation, or other entity at no time during the taxable year 
in which such items are received has a permanent establishinent in 
the United States. 

(b) Fihn rentals. — The provisions of this section shall apply to 
rentals and like payments in respect of motion picture films or for 
the use of industrial, commercial& or scientific equipment. 

(c) Rednctionin rate of withholding at source. — (1) Form to nse. — 
To secure withholding of United States tax at the rate of 15 percent at 
source in the case of the items of income to which this section applies, 
the nonresident alien individual who is a resident of Japan, or the 
Japanese corporation or other entity, shall file Form 1001A — J in 
du licate with the withholding agent in the United States. g g 

2) 3fanner of Ping. — The provisions of section 506. 8(d) (2) relat- 
ing to tl-, e execution, filing, eRective period, and disposal of Form 
1001A-J are equally applicable with respect to the income falling 
within the scope of this section. 

SEc. 506. 5. REr. EAsE oz ExcEss TAx WrTrrriELD AT SorracE. — (a) 
Amounts to be released. — (1) — Interest end royalties. — In the case 
of every taxpayer ivhose address at the time of payment was in 
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Japan and who furnishes to the withholding agent I&'orm 1001A — J in 
accordance with sections 506. 3(d) (2) and 506. 4(c), if United States 
tax at the statutory rate has been withheld on or after January 1, 
1955, from the interest, and royalties and other like amounts, in respect 
of which such form is prescribed, the withholding agent shall release 
and pay over to the person from whom the tax was withheld an 
amount which is equal to the difi'erence between the tax so withheld 
and the tax required to be withheld pursuant to such sections. 

(2) Coupon bond interest. — (i) Substitute form. — In the case of 
every taxpayer whose address at the tinie of payment was in Japan 
and who furnishes to the withholding agent I&orm 1001 — J clearly 
marked "SvnsTEEUYE' and executed in aco~rdance with section 506. 8 
(d) (1), if United States tax at the statutory rate has been withheld 
from coupon bond interest on or after January 1, 1955, the withhold- 
ing agent shall release and pay over to the person from whom the tax 
was withheld an ainount which is equal to the difFerence between the 
tax so withheld and the tax required to be withheld pursuant to such 
section. One such substitute form shall be filed in duplicate with 
respect to each issue of bonds and will serve with respect to that issue 
to replace all Forms 1001 previously filed by the taxpayer in the cal- 
endar year in which the excess tax was withheld and with respect to 
which such excess is released. 

(ii) Disposition of form. — The original and duplicate of substitute 
Form 1001 — J shall be forwarded bv the withholding agent to tlie 
District Director of Internal Revenue, Audit Division, Alien Returns 
Section, Baltimore 2, Marvland, with the quarterly return on Form 
1012. Substitute Form 1001 — J shall be listed on Form 1012. 

(8) Dividends derii;ed from, Japanese corporation. — If United 
States tax at the statutory rate has been withheld on or after January 
1, 1955, from dividends paid to a nonresident alien individual or a 
foreign corporation by a Japanese corporation, the withholding agent 
shall release and pay over to the person from whom the tax was 
withheld an amount which is equal to the tax so withheld. 

(4) Interest paid by Japanese enterprise. — If United States tax at 
the statutory rate has been withheld on or after January 1, 1955, 
from interest paid to a nonresident alien individual or a foreign 
corporation by a Japanese enterprise not having a permanent, estab- 
lishment in the United States at any time during its taxable year, 
the withholding agent shall release and pay over to the person from 
whom the tax was withheld an amount which is equal to the tax so 
withheld. 

(b) Amounts not to be released. — The provisions of this section 
shall have no application to excess tax withheld at source which lias 
been paid by the withholding agent to the District Director of 
Internal Revenue. 

SEc. 506. 6. INEoa~rATzoN To BE FURNIsHED IN ORDINARY CovnsE. — 
(a) Documents to Japan. — In compliance with the provisions of. 
Article XVII of the convention the Commissioner of Internal Revenue 
will transmit to the Minister of- Finance of Japan, as soon as prac- 
ticable after the close of the calendar year 1955 and of each subsequent 
calendar year during which the convention is in efFect, the following 
information relating to such preceding calendar year: 
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(1) The duplicate copy of each available Form 1042 Supplement 
filed pursuant to paragraph (b) of this section; and 

(2) The duplicate copy of each available ownership certificate, 
Form 1001 — J, filed pursuant to section 506. 8(d) (1), and substitute 
Form 1001 — J, filed pursuant to section 506. 5(a) (2), in connection 
with coupon bond interest. 

(b) Informationreturn bywithholding acremt. — (1) Form tome. — 
To facilitate compliance with Article XVII of the convention, every 
United States withholding agent shall make and file in duplicate 
with the District Director of Internal Revenue, Baltimore 2, Mary- 
land, an information return on Form 1042 Supplement, with respect 
to persons having addresses in Japan, which shall be filed for the 
calendar year 1955 and subsequent calendar years. This return shall 
be filed simultaneously with Form 1042. 

(2) Information to be given. — There shall be reported on such Form 
1042 Supplement all items of fixed or determinable annual or periodi- 
cal income (and amounts described in section 402(a) (2), section 681 
(b) and (c), and section 1285 of the Internal Revenue Code of 1954, 
which are considered to be gains from the sale or exchange of capita] 
assets) derived from sources within the United States and paid to 
nonresident aliens (including nonresident alien individuals, fiduciaries, 
and partnerships) and to no~nresident foreign corporations, whose ad- 
dresses at the time of payment were in Japan, including such items 
of. income upon which, in accordance with this Treasury Decision, no 
withholding of United States tax is required; except that any of such 
items which constitute interest in respect of which Form 1001 — J or 
substitute Form 1001 — J has been filed in duplicate with the withhold- 
ing agent is not required to be reported. on such Form 1042 
Su plement. E. zc. 506. 7. BrxzziciAans oF A DoMzsTic Esr&Tz oz TzzsT. — If he 
otherwise satisfies the requirements of the respective articles con- 
cerned, a nonresident alien individual who is a resident of Japan and 
who is a beneficiary of a doinestic estate or trust shall be entitled to 
the exemption from, or reduction in rate of, United States tax granted 
by Articles VI, VII, and XIII of the convention with respect to divi- 
dends, interest, and~ patent royalties and other like amounts, to the 
extent such item or items are included in that portion of. the income of 
such estate or trust which, without regard to the convention, ~ould be 
includible in his gross income. In order to be entitled in such instance 
to the exemption from, or reduction in rate of, withholding of United 
States tax such beneficiary must otherwise satisfy such requirements 
and shall, where applicable, execute and submit to the fiduciary of 
such estate or trust in the United States the Form 1001A — J prescribed 
in section 506. 8(d) (2) and section 506. 4(c). 

Szc. 506. 8. Souzczs oz Ii-co~rz. — For determining the sources of 
income for purposes of this Treasury Decision, see sections 861 to 
864-, inclusive, of the Internal Revenue Code of 1954 and Article XIII 
of the convention. 

Szc. 506. 9. Erzzcrnw D&Tz — (a) General. — In order to give the 
convention effective application at the earliest practicable date, the 
exemptions from, and reductions in the rate of, withholding of United 
States tax at source granted by this Treasury Decision are hereby made 
effective beginning January 1, 1955, contingent upon compliance with 
the applicable pro~visions liereof. 
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(b) F&iscal years. — Since the convention is efFective with respect to 
income or profits derived during taxable years beginning on or after 
January 1, 1955, the fact that the exemption from, or reduction in the 
rate of, withholding of United States tax at source granted by this 
Treasury Decision is made efi'ective beginning January 1, 1955, in 
respect of the item of income concerned is not a determination in 
itself that such item of income is entitled to the benefit of the exemp- 
tion from, or reduced rate of& United States tax granted by the 
convention. 

Because it is necessary to bring into eIFect at the earliest practicable 
date the rules of this Treasury Decision respecting release of excess 
tax withheld, and exemption from, or reduction in the rate of, with- 
holding of tax, it is hereby found that it is impracticable to issue this 
Treasury Decision with notice and public procedure thereon under 
section 4(a) of the Admin strative Procedure Act, approved June 11, 
1946, or subject to the ejfective data limitation of section 4(c) of 
that Act. 

(This Treasury Decision is issued under the authority contained in 
sec. 7805 of. the Internal Revenue Code of 1954 (68A. Stat. 917; 96 
U. S. C. 7805) and in Article XIX of the income tax convention be- 
tween the United States and Japan which was signed on April 16, 
1954. ) 

O. GoanoN DELE, 
Acting Coinniissioner of Internal Revenue. 

Approved April o9, 1955. 
M. B. FoLso&r, 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register April 28, 19M, 8: 51 a. m. ) 

UNITED STATES-REPUBI. IC OF IRELAND 
INCOME TAX CONVENTION 

T. D. 5897, SEoTiox 7. 1002: Interest. Rev. Rul. 55 — 856. 
Interest on United States Savings Bonds Series E held as surviving 

coowner by a citizen and resident of Ireland not engaged in business 
in the United States and subject to Irish tax on such interest is 
exempt from Federal income tax under Article VII (I) of the 
income tax convention between the United States and the Republic 
of Ireland. 

Advice has been requested whether accrued interest received upon 
redemption of United States Savings Bonds Series E which were 
purchased with funds of a citizen of the United States is subject to 
Federal income tax in a case where the bonds are registered in the 
name of such citizen and a citizen and resident of the Republic of 
Ireland as coowners and the U'nited States citizen dies prior to the 
redemption of the bonds. 

Section 691 of the Internal Revenue Code of 1954 provides that 
all items of gross income in respect of a decedent which are not prop- 
erly includible in respect of the taxable period in which falls the 
date of his death or a prior period shall be included in gross income, 
for the taxable year when received, by the one acquiring the right 
to receive such income. . 
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Ilowever, Article VII(1) of the income tax convention between 
the United States and the Republic of Ireland, T. D. 5897, C, B. 
1952 — 1, 89, provides in part as follows: 

Interest (on boncls, securities, notes, debentures, or any other form of in- 
debtedness) derived from sources within the United States by a resident of 
Ireland who is subject to Irish tax on such interest and not engaged in trade 
or business in the United States, shall be exempt from United States tax * * *. 

In view of the foregoing, it is held that when United States Savings 
Bonds Series E are presented for redemption by a resident and citi- 
zen of Ireland who is not engaged in trade or business in the United 
States and who is subject, to Irish tax, the accrued interest thereon will 
not be subject to United States tax. 

To obviate withholding at the source in the case of such interest 
the withholding agent should be notified by letter in duplicate signed 
by the owner of the bonds stating that such income is exempt from 
United States tax under the provisions of Article VII(1) of the 
convention. The letter should also contain a statement that the United 
States Government is obligator, that the owner is resident in Ireland, 
not a citizen of the United States, has no permanent establishment 
in the United States, and is subject to Irish tax on such interest. See 
section 7. 1002(b) of the withholding regulations pertaining to the 
tax convention between the United States and the Republic of Ire- 
land, T. D. 5897, supra. Such a letter shall constitute authorization 
for the payment of such interest without deduction of the tax at 
source. 

UNITED STATES-UNITED KINGDOM DEATH TAX 
CONVENTION 

T. D. 5565, SzcTloN 82. 104: Situs of property. 
(Also Part II, Section 868; Regulations 105, 

Section 81. 50. ) 
Where trust funds held by a New York trust company under a re- 

vocable deed of trust executed by a resident and national of Great 
Britain are invested by the trustee in participating units of a common 
trust fund, the situs of the participating units is in the United States for 
Federal estate tax purposes. 

Advice has been requested whether the participating units of a 
common trust fund purchased with funds held by a New York trust 
company under a revocable deed of trust executed by a resident and 
national of Great Britain have a situs in the United States for Fed- 
eral estate tax purposes. 

The decedent, a resident and national of Great Britain executed 
a revocable deed. of trust naming a trust company in New York as 
trustee. The funds of this trust were invested by the trustee in par- 
ticipating units of a common trust fund established and operated 
under the provisions of section 100 — c of the New York Banking Law. 

The object of a common trust fund is not to hold and. conserve par- 
ticular property, with incidental powers~ as in the traditional type 
of trust. This type of. trust is a legal business entity designed to pro- 
vide a medium for the sharing of profits, capital gains, losses and 
expenses by constituent trusts in proportion to their contribution. 
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While each participating trust shares ratably in the common trust 
fund, the exclusive management and control is vested in the trust 
company as trustee and neither a fiduciary nor any beneficiary of a 
participating trust shall have or be deemeil to have any ownership in 
any particular asset or investment held in the common trust fund. 
The trust company is required to keep the assets of the common trust 
fund separate from its own, and in its fiduciary capacity may not 
deal with itself or any a6iliate. 3futlane v. Central Hanover Banlc 
cf, Trust Co. , et aL, 839 U. S. 806. 

The situs of an equitable interest in a conventional private trust is 
determined by reference to the underlying assets. Cornrnissioner v. 
David Barclay Eevius, 76 Fed. (2d) 109, Ct. D. 1049, C. B. XIV — 2, 
650 (1%5). In the instant case the participating units constitute the 
underlying assets of the trust established by the decedent. Such units 
are also evidence of the rights of the trust against the trustee of the 
common trust fund. 

Inasmuch as the relationship of debtor and creditor between the 
settlor and the administrator of the common trust fund does not exist, 
the participating units do not constitute a "debt" within the meaning 
of Article II(2) (c) of the United States — United Kingdom Death 
Tax Convention, C. B. 1M7 — 1, 125. In view of the rights to share in 
the profits, losses, capital gains, and expenses, these units are in the 
nature of proprietary interests. Since the situs rules of the conven- 
tion do not cover this type of property, the situs is determined under 
the laws of the United States& the country of nondornicile. See Article 
III(2) of the convention. 

In view of the foregoing, it is held that where trust funds held by 
a New York trust company under a revocable deed of trust executed 
by a resident and national of Great Britain are invested by the trus- 
tee in participating units of a common trust fund, the situs of the 
participating units is in the United States for Federal estate tax 
purposes. 

UNITED STATES — UNITED KINGDOM INCOME TAX 
CONVENTION 

T. D. 5569, SFcTzoN 7. 580: Reciprocal 
administrative assistance. 

(Also Part I, Section 871; Part II, Section. 
211, Regulations 118, Section 69. 211 — 7). 

Rev. Rul. 5o — 9 

The Internal Revenue Service will raise no objection to a domes- 
tic corporation's furnishing data appearing on its Corporation 
Income Tax Return, Form 1120, for the use of a United Kingdom 
bank in behalf of the United Kingdom stockholders of the corpora- 
tion in order to facilitate the recognition of the credit allowed under 
the United Kingdom's tax laws for United States tax withheld or 
paid by the domestic corporation. 

Advice has been requested whether a domestic corporation, which 
has been withholding a tax of 15 percent oui dividends paid to United 
Kingdom stockholders of such domestic corporation, may upon 
request by a United Kingdom bank, provide a statement of data 
appearing on the Corporation Income Tax Return, Form 1120, for 
use by such bank in order to facilitate the recognition of the credit 



676 

allowed under the United Kingdom's tax laws for United States tax 
withheld or paid by the domestic corporation. 

Pursuant to Article VI of the income tax convention between the 
United States and the United Kingdom of Great Britain and 
Northern Ireland, T. D. 5569, C. B. 1947 — 2, 100, a domestic corpora- 
tion has been withholding a tax of 15 percent of the amount of 
dividends paid to United Kingdom stockholders of the corporation. 

Article XIII of such convention provides, in part, as follows: 
(2) Subject to such provisions (which shall not affect the general 

principle hereof) as may be enacted in the United Kingdom, United 
States tax payable in respect of income from sources within the 
United States shall be allowed as a credit against any United King- 
dom tax payable in respect of that income. Where such income is 
an ordinary dividend paid by a United States corporation, such 
credit shall take into account (in addition to any United States 
income tax deducted from or imposed on such dividend) the United 
States income tax imposed on such corporation in respect of its 
profits, and where it is a dividend paid on participating preference 
shares and representing both a dividend at the fixed rate to which 
the shares are entitled and an additional participation in profits, 
such tax on profits shall likewise be taken into account in so far 
as the dividend exceeds such fixed rate. 

Thus, in contrast to the United States system of taxation, the 
British tax law views the tax paid by the domestic corporation as, 
in e6'ect, a tax paid proportionately by the United Kingdom stock- 
holders thereof and a credit is allowed by the United Kingdom not 
only for the United States tax of 15 percent withheld from the 
dividends at the source but also for a portion of the tax paid by such 
domestic corporation. 

In accordance with Article XX of the convention the contracting 
parties adopt the principle of exchange of such information as is 
necessary to the administration of the provisions of the convention 
but not including information which would disclose any trade secret 
or trade process. The practice has existed since the effective date of 
the convention whereby United Kingdom Inland Revenue authorities 
have been furnished. data by the Internal Revenue Service taken 
from Forms 1120 of various named domestic corporations. 

Accordingly, the Internal Revenue Service will raise no objection 
to a domestic corporation's furnishing data appearing on its Corpo- 
ration Income Tax Return, Form 1120, for the use of a United 
Kingdom bank in behalf of the United Kingdom stockholders of the 
corporation in order to facilitate the recognition of the credit allowed 
under the United Kingdom's tax laws for United States tax withheld 
or paid by the domestic corporation. 

T. D. 5569, SEcTmx 7. 526: Visiting profes- 
sors or teachers. 

(Also Part II, Section 22(a) 
& 

Regulations 
118, Section 89. 22(a) — 2. ) 

Where the primary purpose of a professor or teacher from the 
United Kingdom of Great Britain and Northern Ireland in visiting 
the United States on an exchange visitor visa is to teach, lecture or 

Rev. Rul. 55 — 211 

UNITED STATES — UNITED KINGDOM OF GREAT BRITAIN 
AND NORTHERN IRELAND TAX CONVENTION 
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instruct at a university for a period of not more than 2 years from 
the date of arrival, his entire remuneration is exempt from Federal 
income tax by reason of the provisions of Article XVIII of the 
income tax convention between the United States and the United 
Kingdom of Great Britain and Northern Ireland. See Treasury 
Decision 5569, C. B. 1947-2, 100. 

Advise has been requested whether certain grants and fellowships 
received by nationals of the United Kingdom of Great Britain and 
Northern Ireland in this country as fellows on exchange visitor visas 
are exempt from Federal income tax by reason of Article XVIII of 
the income tax convention bet. iveen the United States and the United 
Kingdom of Great Britain and Northern Ireland. 

A number of such nationals of foreign countries are at universities 
in this country on exchange visitor visas as fellows appointed by the 
appropriate government a~gency in charge of administration of t. he 
Fulbright program. These individuals all hold faculty appointments 
in the various universities but there are considerable differences in 
their duties. 

Article XVIII of the Income Tax Convention between the United 
States and the United kingdom of Great Britain and Northern Ire- 
land& Treasury Decision' 5560, C. B. 1N7 — 2, 100, provides: 

A professor or teacher from the territory of one of the contracting parties svho 
visits the territory of the other contracting party for the purpose of teaching, for 
a period not exceeding 2 years, at a university, college, school, or other edu- 
cational institution in the territory of such other contracting party shall be 
exempted by such other contracting party from tax on his remuneration for 
such teaching for such period. 

If the primary purpose of a professor or teacher from the United 
Kingdom is visiting the United States is to teach, lecture or instruct 
at a University for a period of not more than 2 years from the date 
of arrival and a substantial portion of his time is devoted to such 
duties his entire remuneration would be regarded as arising from 
teaching and would be exempt from Federal income tax under Article 
XVIII of the income tax convention even though a portion of his 
(ime is devoted to research or other functions. Where, however, 
the primary purpose of his presence in the United States is the pursuit 
of research and like duties and any teaching is incidental to such 
research it cannot be considered that he is present in the United. 
States "for the purpose of teaching" within the meaning of the exemp- 
tion provided in A. rticle XVIII. 

In applying the above principles to the facts of a particular case, 
it is recognized that the normal duties of a teacher embrace not only 
formal classroom work involving regularly scheduled lectures, dem- 
onstrations or other student-participation activities but also the less 
formal methods of impartino ideas in seminars or other informal 
groups and in efForts undertaken jointly in a laboratory. For exam- 
ple& it is often one of the duties of a teacher in scientific fields to 
supervise the research projects of graduate students. Activities in 
which a teacher engages for the purpose of conferring on students the 
benefit of his knowledge and methods as distinguished from the pur- 
suit of his own projects would be considered a part of his teaching. 

Accordingly, it is held that if the primary purpose of a professor 
or teacher froni the United Kingdom in visiting the United States 
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on an exchange visitor visa is to teach, lecture or instruct at a univer- 
sity for a period of not more than 9 years from the date of arrival, 
his entire remuneration is exempt frofn Federal income tax by reason 
of the provisions of Article XVIII of the income tax convention be- 
tween the United States and the United Kingdom of Great Britain 
and Northern Ireland. 

LIST OF TAX CONVENTIONS TO WHICH TIIE UNITED 
STATES IS A PARTY AS OF APRII 11, 1955 

Conventions relating to taxes on income which are in efFect: 

Country Official text 
symbol Signed Ratificstions Effective date exchanged Citation 

Sweden 
Canada 

Supplemental 
France 

Second Convention 
Supplemental 

United Kingdom 
Denmark 
Netherlands 
New Zealand 
Norway 
Ireland 
Switzerland 
South Africa 

ProtocoL 
Finland 
Belgium. 

Supplemental 
Greece 

Protocol 
Australia 
Germany 
Japan 

~TS 958 
TS 983 
'*TIAS 2347 
TS 885 
TS 988 
TIAS 1982 
TIAS 1546 
TIAS 1854 
TIAS 1855 
TIAS 2360 
TIAS 2357 
TIAS 2356 
TIAS 2316 
TIAS 2510 

TIAS 2510 
TIAS 2596 
TIAS 2833 
TIAS 2833 
TIAS 2902 
TIAS 2902 
TIAS 2880 
TIAS 
TIAS 

Msr. 23, 1939 
Mar. 4, 1942 
June 12, 1950 
Apr. 27, 1932 
July 25, 1939 
Oct. 18, 1946 
Apr. 16, 1945 
May 6, 1948 
Apr. 29, 1948 
Mar. 16, 1948 
June 13, 1949 
Sept. 13, 1949 
May 24, 1951 
Dec. 13, 1946 

July 14, 1950 
Mar, 3, 1952 
Oct. 28, 1948 
Sept. 9, 1952 
Feb. 20, 1950 
Apr. 20, 1953 
May 14, 1953 
July 22, 1954 
Apr. 16, 1954 

Nov. 14, 1939 
June 15, 1942 
Nov. 21, 1951 
Apr. 9, 1935 
Dec. 30, 1944 
Oct. 17, 1949 
July 25, 1946 
Dec. 1, 1948 
Dec. 1, 1948 
Dec. 18, 1951 
Nov. 11, 1951 
Dec. 20, 1951 
Sept. 27, 1951 
July 15, 1952 

July 15, 1952 
Dec. 18, 1952 
Sept. 9, 1953 
Sept. 9, 1953 
Dee. 30, 1953 
Dec. 30, 1953 
Dcc. 14, 1953 
Dec. 20, 1954 
Apr. 1, 1955 

1, 1940 
1, 1941 
1, 1951 
ated) 

1, 1945 
1, 1950 
1, 1945 
1, 1948 
1, 1947 
, 1951 
, 1951 

1& 1951 
1, 1951 
1, 1946 
d 
1& 1948 
, 1952 

1, 1953 
1, 1953 
1, 1953 
1, 1953 
1, 1953 
1, 1954 
1, 1955 

i 

Jan. 
Jan. 
Jan. 
(termin 
Jsn. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 1 
Jan. 1 
Jan, 
Jan. 
July 

July 
Jan. 1 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 

C. B. 1940-2, 43 
C. B. 1943, 526 
P. 624, this Bull. 

C. B. 1946-1, 134 

C. B. 1947-2, 100 
C. B. 1950-1, 76 
C. B. 1950-1, 92 

C. B. 1954-2, 651 

C. B. 1954-2, 655 

C. B. 1954-2, 626 
C. B. 1954-2, 626 

P. 658, this Bull. 

'Treaty Series. 
~ 'Treaties and Other International Agreement Series. 

Conventions relating to taxes on income which are signed but not in 
effect: 

Count» Signed 

United Kingdom Supplemental May 95, 19M 
Italy Mar. SO, 1955 

Besides the above conventions which are in efFect or have been signed, 
formal negotiations leading to the drafting of conventions, the texts 
of which have not yet been settled, have been held with Austria, Colom- 
bia, Cuba, Honduras, Israel, Luxemburg and Uruguay, and explora- 
tory discussions have taken place with representatives of Argentina, 
Brazil, Mexico, Paraguay, the Philippines and Venezuela. Proposals 
have been made for e~xtension of the convention with the Netherlands 
to the Netherlands Antilles and for extension of the convention with 
the United Kingdom to Aden Barbados, British FIonduras, Cyprus, 
Dominica, Falkland Islands, Gambia, Gold Coast, Grenada, Jamaica, 
Iweward Islands, Mauritius, Nigeria, St. Lucia, St. Vincent, Sey- 
chellesr Sierra Leonet and Trinidad and Tobago. 
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Conventions relating to taxes on estates and inheritances which are 
in efFect: 

Country Ofacial text 
symbol 

Signed Ratifications 
exchanged 

Effective 
date 

Optional 
date Citation 

Canada 

Supplemental 

Vni ted Kingdom. 

TS 989 

TIAS 2348 

TIAS 1547 

June 8, 1944 Feb. 6, 1945 

June 12, 1950 Nov. 21, 1951 

Apr. 16, 1945 July 25, 1946 

June 14, 1941 

Nov. 21, 1951 

July 25, 1946 Jan. 1, 1945 

C. B. 1945, 
381 

C. B. 1954- 
2, ii33 

C. B. 1947- 
1, 125 

France 
Protocol 

Norway. 
Ireland 
South Africa 

Protocol 
Switzerland 
Finland 
Greece 

Protocol 
Australia 
Japan 

TIAS 1982 
TIAS 1982 
TIAS 2358 
TIAS 2355 
TIAS 2509 
TIAS 2509 
TIAS 2533 
TIAS 2595 
TIAS 2901 
TIAS 2901 
TIAS 2880 
TIAS 

Oct. 18, 1946 
May 17, 1948 
June 13, 1949 
Sept. 13, 1949 
Apr. 10, 1947 
July 14, 1950 
July 9, 1951 
Mar. 3, 1952 
Feb. 20, 1950 
July 18, 1953 
May 14, 1953 
Apr. 16, 1954 

Oct. 17, 1949 
Oct. 17, 1949 
Dec. 11, 1951 
Dec. 20, 1951 
July 15, 1952 
July 15, 1952 
Sept. 17, 1952 
Dec. 18, 1952 
Dec. 30, 1953 
Dec. 30, 1953 
Jan, 7, 1954 
Apr. 1, 1955 

Oct. 17, 1949 
Oet. 17, 1949 
Dec. 11, 1951 
Dec. 20, 1951 
July 15, 1952 
July 15, 1952 
Sept. 17, 1952 
Dec. 18, 1952 
Dec. 30, 1953 
Dec. 30, 1953 
Jan. 7, 1954 
Apr. 1, 1955 

Jan. 1, 1951 
July 1, 1944 
July 1, 1944 

P. 654, thL9 
Bull. 

Conventions relating to taxes on estates and inheritances which are 
signed but not in efl'ect: 
Country Signed, 

Belgium May 27, 1954 
Italy Mar. 30, 1955 

Besides the above conventions which are in efFects or have been 
signed, forrnal negotiations leading to the drafting of conventions, the 
texts of which still await settlement, have been held with Austria, 
Colombia, Germany, Luxemburg, Mexico, the Philippines, Sweden 
(supplemental convention) and Uruguay, and exploratory discussions 
have taken place with representatives of Argentina, Brazil, Cuba, 
Honduras, India, Israel, Netherlands, New Zealand and Venezuela. 

Conventions relating to taxes on gifts which are in efFect: 
Ogeial fezg Ratid rations 

Courury symbol Signed exchanged Effectiv dote 
Australia TIAS 2879 May 14, 1953 Dec. 14, 1953 Dec. 14, 1953 

The convention with Japan relating to taxes on estates and inheri- 
tances also relates to gift taxes. 

364050' — 56 — 44 
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SUBPART C. — COMMITTEE REPORTS 

REVENUE ACT OF 1955 

[House of Representatives Report No. 69, Eighty-fourth Congress, First Session] 

[February 22, 1%5] 

Mr. Cooper, from the Committee on Ways and Means, submitted the following 
report [to accompany H. R. 4259]: 

The Committee on Ways and Means, to vhom was referred the bill (H. R. 
4259) to provide a 1-year extension of the existing corporate normal-tax rate 
and of certain existing excise-tax rates, and to provide a $20 credit against 
the individual income tax for each personal exemption, having considered the 
same, report favorably thereon without amendment and recommend that the 
bill do pass. ' 

I. GENERAL STATEhrENT 

The principal features of H. R. 4259 are as follows: 
(1) The bill would provide an additional 1-year extension, from April 1, 

1955, to April 1, 1%6, of the existing 52-percent corporate tax rate by continuing 
the present normal tax rate of 80 percent. 

(2) The bill would extend for one additional year, from April 1, 1955, to 
April 1, 1956, existing excise tax rates on certain alcoholic beverages, motor 
vehicles, gasoline, special fuels, and cigarettes. 

(8) The bill would provide a $20 tax credit effective January 1, 1996, with 
respect to each personal exemption claimed by a taxpayer. 

It is expected that the extensions of the corporate income-tax rate and the 
excise-tax rates, which were requested by the President and which otherwise 
would be reduced as of this April, will increase revenues in fiscal year 1955 
by about $191 million and in fiscal year 1956 by about $1, 964 million. The $20 
tax credit would be effective for the calendar year 1956, the year with respect 
to which the President indicated he hoped to make a recoinmendation for a 
tax reduction. In the fiscal year 1%6 the reduction will decrease individual 
tax liability by $815 million. The combined effect of the rate extensions and 
the individual income-tax reduction means a net increase in revenues in the 
fiscal year 1956 of $1, 149 million. 

The individual income-tax reduction granted in this bill is designed primarily 
to aid low-income taxpayers and to balance the stimulants provided for invest- 
ment last year with increased stimulants to consumer purchasing power next 
year. It vill stimulate the demand for consumer products which in turn will 
increase the ma. rket for producers' goods. 

II. REvENEE EFFEcTs 

The revenue effects of your committee's bill for the fiscal years 1%5 and 1956 
and also on a full year's basis are shown in table 1. Total receipts in the 
President's budget are estimated at $59 billion in the fiscal year 1955 and $60 
billion for the fiscal year 1956. These estimates anticipate revenue of approxi- 
mately $200 million in fiscal year 1%5 and approximately $2 billion in fiscal 
year 1956 to be derived from the extension of the present corporate and excise 
tax rates as recommended by the President. Without these recommended 
extensions, receipts under the I'resident's budget would amount to $58. 8 billion 
in the fiscal year 1955 and 57. 7 billion in the fiscal year 1956. Your committee's 
bill will increase revenue over that provided under existing law in the fiscal 
year 1955 bv $191 million and in the fiscal year 1056 by $1, 149 million. 

Only the extension of the excise taxes is expected to have any efiect on budget 
receipts in the fiscal year 1955. Under existing law the excise-tax reductions 
would be effective for April, May, and June in the fiscal year 1%5 and the collec- 
tions for the fiscal year 1955 would reflect most of the reductions for these 
months. The reduction in corporate taxes under existiug law would not be 
refiected in receipts in fiscal year 1955 because of the lag in corporate tax 

i This aot irns npproved by the President on hIarch 80, 1955, and is 1-nown as Pubho 
Law 18, 84th Cong. , 1st Sess. , page 619 of this Bulletin. 



collections. Most of the revenue effect from extending the present corporate 
income-tax rate for 1 year beyond April 1, 1955, would be refiected in collections 
for the fiscal year 1956, but some effect will carry over into the fiscal year 1057. 
The individual income tax reduction resulting from the tax credit of $20 per 
exemption would be effective in the last 6 months of the fiscal year 1956 (i. e. , 
fhe period from January 1 to June 30, 1056). It is estimated that individual 
income taxes collected through withholding or under the declaration system 
will be reduced by $815 million for the fiscal year 1956 as a result of this 
provision. The $20 per exemption tax credit will be fully effective in the fiscal 
year 1957. 

TABIR 1, — Effect of II. R. $259 on receipts 

iIn millions of dollars] 

In the fiscal 
yesr— 

1955 1956 

On a full 
year' s 
basis 

Individual income tax $20 credit 
Extension of 5 percentage points of corporation normal tax 
Extension of certain excise taxes 

. 0 
0 

191 

-815 
1, 075 

889 

2, 093 
1, 750 
1, 080 

Total 191 1, 149 737 

No'rs — Floor stock refunds amounting to about $200 million in 1955 and 1956 will be postponed for 1 year 
ss a result of extending the above-mentioned excise tax rates. 

Source: Prepared by the staff of the Joint Committee on Internal Itcvcnuc Taxation. 

III. TAx CREDIT FoR IrfDIVIDUALB 

Section 4 of your committee's bill allows to a taxpayer a $20 tax credit for 
each exemption claimed by him with respect to himself and any dependents he 
may have. However, in no case is this tax reduction to exceed the tax liability 
as otherwise determined. In the case of a married taxpayer with 2 children, 
this section provides a tax reduction of $80 except where his tax liability is less 
than that amount, in which case his liability would be completely eliminated. 
A taxpayer who qualifies for an extra exemption because he is 65 years of age 
or over or blind will receive an extra $20 credit with respect to each such 
exemption. 

The tax reduction is provided in the form of a credit against the tax liability 
as otherwise computed. To simplify the tax computation for those with in- 
comes below $5, 000 who use the optional tax table, this reduction is refiected 
in the tax liability as shown in this table. 

The $20 tax credit is to be available with respect to years beginning after 
December 81, 1955. Thus taxpavers on a calendar-ye'tr basis will receive the re- 
duction provided by this bill for the entire calendar year 1056. For taxpayers 
on a fiscal-year basis this reduction is available only with respect to years 
beginning in 1956. 

A number of technical amendments were required by the addition of the $20 
credit. These include provision for the allowance of this credit in the case of 
estates (but not trusts), the raising by $100 of the requirement for filing declara- 
tions of estimated tax for those with more than $100 of income not subject to 
withholding, and provision for the prorating of this credit in the case of short 
taxable years. The $20 credit also is reflected in the revised withholding tax 
tables. This will mean that the reduction in taxes due to the credit will provide 
an increase in tal-e-home pay effective January 1, 1056. 

Table 2 shotvs by selected adjusted gross-income classes the number of tax- 
payers under present law and under the bi]l. It also shows by these classes 
the number of individuals relieved of tax under the bill and the amount of the 
tax reduction and its percentage distribution. Table 8 shows the tax burdens 
for a single person, a married couple with no dependents, and a married couple 
with two dependents under present law and under the bill. This indicates the 
amount of tax under present law and the bill for selected income levels, and 
the tax reduction for each level in terms of both dollar amounts and perce»tages. 
Table 4 shows the eftective rates of tax under present law and under the bill 
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for selected income levels for a single person with no dependents, a married 
couple with no dependents, and a married couple with two dependents. 

Your committee believes that tax relief for individual income taxpayers gen- 
erally, and particularly low-income taxpayers, is needed to support an expanding 
economy. The $20 tax credit is equitable in that it benefits all taxpayers and 
is distributed to every taxpayer evenly on a dollar basis with respect to each 
personal exemption. This tax relief will be of particular benefit to those families 
having an adjusted gross income of under $5, 000, as indicated in table 2. 

In order to have expanding production we must have increasing consumption. 
The taxpayers in the income class of $5, 000 and under, and this group includes 
the vast majority of our taxpayers, are the ones who of necessity must spend 
most of their income. Tax savings in this area immediately enters the Nation's 
spending stream. This in turn increases the demand for consumer goods which 
results in greater production. This type of tax relief will have a sustaining and 
dynamic effect on our economy. 

Your committee is particularly concerned that our gross national product 
declined in 1954 to $857 billion from its 1958 level of $365 billion. 'I'his decline 
clearly points out the failure of our economy to refiect the growth that should 
result from our increases in population, labor force, and productivity. 

Moreover, unemployment was 5 percent of the civilian labor force in 1954 
as contrasted to only 2. 5 percent in 1958. This occurred at the same time the 
average workweek in manufacturing decreased from 40. 5 to 89. 7 hours. The 
administration has made optimistic forecasts for the general level of business 
conditions in 1955. However, it appears doubtful that in 1955 we will reach 
the full employment level of 1958 and maintain it thereafter. A. tax reduction, 
effective as of the first of next year, however, should lead to higher consumer 
expenditures in 1956 and thereafter. 

By granting tax relief to the great bulk of our hard-pressed taxpayers who 
are in the low-income area, the $20 credit wiii tend to restore balance to our 
tax structure. The balance was distorted last year with the enactment of the 
Internal Revenue Code of 1954, which primarily gave relief to businesses and 
taxpayers in the higher income levels. 

The present administration sponsored this tax relief last year on the grounds 
that it was necessary to encourage investment. Statistics indicate that these 
tax incentives for investment have not succeeded in halting the decliue in invest- 
ment in plant and equipment. Such investment has continued to decline since 
mid-1958. Your committee believes that tax concessions to investment income 
will not promote capital goods expansion unless such concessions are coupled 
with tax relief designed to bolster demand for consumer goods. The $20 tax 
credit will be effective in accomplishing an expanded consumer demand. 

The $20 tax credit will make a reality out of the hope expressed by the Presi- 
dent in his recent budget message, wherein he stated: 

I hope that tax reductions will be so justified next year. If so, I shall rec- 
ommend a reduction in taxes to spread the relief fairly among all taxpayers 
in a way which will be the most effective to relieve individual tax burdens 
and to increase incentive for effort and investment. 

Not only does the $20 tax credit make a reality out of this hope, it also 
spreads "the relief fairly among all taxpayers in a way which will be the most 
effective to relieve individual tax burdens and to increase incentive for effort 
and investment. " 

The $20 tax credit will insure that those taxpayers referred to bv the President 
will be given the relief which he hopes to give them. At the same time this relief 
will expand private spending and tend to offset the contractive eifect of our 
economy of & eductions in Government expenditures. 

The president's statement seems also to reco. nize the fact that in order to 
reestablish a balanced tax system, relief must be provided generally for all 
individual taxpayers. The relief provided last vear, as the estimates have 
indicated and as many taxpayers have by now discovered, gave selective relief 
to high-bracket taxpayers and small taxpayers beuefited only in exceptional 
cases. Low-income families who comprise the vast majority of our American 
taxpayers received only a token portion of that tax relief. 

The proposed tax credit will tend to more equally distribute the tax burden 
among the various income classes. 

The tax relief provided last year for corporations had a very substantial effect 
on their profits after taxes. Recent staiistics indicate that even v;ith declin- 
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ing sales co11&orate profits have generally increased. This has meant, in turn, 
larger payments of dividends tc shareholders who were also granted tax relief 
last year on such income. 

Efforts last year to provide more equitable tax relief almost succeeded in the 
House. It will also be recalled that practically every Member of the other body 
on I of 3 separate motions voted for a $20 tax credit of one kind or another. 
Your committee believes that these actions by the Congress indicat«1 that both 
Houses recognized even last year that general tax relief was desirable. 

It is estimated that the deficit for fiscal year 1066 will be $2. 4 billion. Tile 
$20 tax credit, since it does Lot become effective until January 1, 1!), &(b would 
add approximately $S15 million to this estimated deficit, making the total $3. 2 
billiou, assuming that there are no reductions in expenditures as presently 
estimated. This total deficit for 10, &6 would be $1. 3 billion less th;m the $4. 6 
billion deficit for fiscal year 1060, which resulted in part from the tax reductions 
provided last year. 

Your committee made the $20 tax credit effective January 1, 1066, because the 
president's budget indicates that the cash budget will show a substantial sur- 
plus in the last half of the fiscal vear 1066, when this relief would first become 
effective. 

' 

On the basis of the foregoing discussion, your. committee believes that the, '$20 
tax credit, which provides relief fairly for all taxpayers, is fully warranted. 
Should, there be a deteriora;ion in worl&i conditions and it becomes necessary to 
substantially increase our mil;tary expenditures, the Congress, as it has done 
in the past under such c rcumstances, would have to review our entire tax 
structure to determine where additional revenues could be equitably obtained. 

TABLE 2. — Estimated distribution of t Jzc number of taapa)fers and total tag reduc- 
tion bg income classes resulting from a $20 tag credit for eac)z coemption 

[N&zmbez of taxpayers in thousands; dollar amounts in millions] 

Number of tax- 
payers Tax reduction 

Adjusted gross income classes 
Present 

law Bi)I 

Number of 
taxpayers 

relieved from 
sll tax lia- 

bility under 
bill Amount 

Percent- 
age of 

the total 
reduction 

going 
to each 
raceme 

class 

Lade& $1, 000 
$1, 000-$2, 000 
$2, 000-83, 000. 
$3, 000 — 84, 000 
$4, 000-$5, 000 

Total under $5, 000 

1, 575 
7, 109 

12, 613 
15, 113 
13, 476 

49, 885 

1, 010 
6, 267 

10, 563 
13, 955 
13, 103 

44, 898 

564 
842 

2, 050 
1, 159 
'372 

4, 987 

$26 
149 
311 
448 
440 

1, 374 

1. 24 
7. 13 

14. 86 
21. 42 
21. 01 

65. 65 

5, 000-$10, 000 
10, 000-$25, 000 
25, 000-$50, 000 
50, 000-$100, 000 
100, 000-$250, 000 
250, 000-$500, 000 
500, 000-$1, 000, 000 
1, 000, 000 snd over 

Total over $5, 000 

Total 

16, 947 
3, 606 

616 
173 

44 
5 
1 

(z) 

21, 394 

71, 279 

16, 947 
3, 606 

616 
173 

5 
1 

P) 

21, 394 

66, 292 4, 987 

504 
125 

22 
6 
1 

P) 
(') 
(') 

719 

2, 093 

26. 95 
5. 95 
1. 06 . 29 
. 07 . 01 

g) 
(') 

34. 23 

z Less than $500, 000. ' Less than 0. 005 percent. 
z Less than 500 taxpayers. 
Nova. — Figures may not add te totals due to rounding. 

Source: Prepared by the staff of the Joint Committee on Internal Revenue Taxation. 
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TABLE 3. — Comparison of the individuat income tax burdens under present tate 
and under a tax credit of tfSO for each exemption 

Amount of tax Tax reduction under bill 
Income after personal deductions but before 

the deductions for personal exemptions 
Present law Bill Amount Percent 

SINGLE PERSON, NO DEPENDENTS 

$7 
$1 
$2 
$3 
$4 
$5 
$8 
$1 
$1 
$2 
$2 
$5 
$1 
$3 
$50 
$1 

00 
, 000 
, 000 
, 000 
, 000 
, 000 
, 000 
0, 000 
5, 000 
0, 000 
5, 000 
0, 000 
00, 000 
00, 000 
0, 000 

, 000, 000 

$20 
80 

280 
488 
708 
944 

1, 780 
2, 436 
4, 448 
6, 942 
9. 796 

26' 388 
66, 798 

247, 274 
429, 274 

r 869, 478 

$60 
260 
468 
6S8 
924 

1, 760 
2, 416 
4, 428 
6, 922 
9. 776 

26, 36S 
66, 778 

247, 254 
429, 254 

s 869, 458 

$20 
20 
20 
20 
20 

20 

20 
20 
20 

20 

20 

100. 0 
25. 0 
7. 1 
4. 1 
2. 8 
2. 1 
1. 1 . 8 . 4 . 3 . 2 . 1 

(') 
(') 
(') 
(') 

LE, NO DE PENDENTS MARRIED COUP 

8 
$ 

$ 
$ 

$ 
$ 
$ 
$ 

$ 
$ 

$ 

1, 400 
2, 000 

$3, 000 
4, 000 
5, 000 

$8, 000 
10, 000 
15, 000 
20, 000 
25, 000 
50, 000 
100, 000 
300, 000 
500, 000 
1, 000, 000 

$40 
160 
360 
560 
760 

1, 416 
1, 888 
3, 260 
4, 872 
6; 724 

19, 592 
52, 776 

222, 572 
403, 548 
858, 548 

$120 
320 
520 
720 

1, 376 
L 848 
3, 220 
4, 832 
6, 684 

19, 552 
52, 736 

222, 532 
403, 508 
858, 508 

100. 0 
25. 0 
11. 1 
7. 1 
5. 3 
2. 8 
2. 1 
1. 2 . 8 . 6 . 2 
. 1 

(') 
(') 
(') 

MARRIED COUPLE, 2 DEPENDENTS 

$ 
8 
$ 
$ 
$8 
$ 
$ 
$ 
$ 
$ 
$ 
$3 
$ 
$ 

2, 800 
3, 000 
4, 000 
5, 000 

, 000 
10, 000 
15, 000 
20, 000 
25, 000 
50, 000 
100, 000 
00, 000 

500, 000 
1, 000, 000 

$80 
120 
320 
520 

1, 152 
1, 592 
2, 900 
4, 464 
6, 268 

18, 884 
51, 912 

221, 504 
402, 456 
857, 456 

$40 
240 
440 

1, 072 
1, 512 
2, 820 
4, 384 
6, 188 

18, 804 
51, 832 

221, 424 
402, 376 
857, 376 

$80 
80 
'80 
80 
80 
80 
80 
80 
80 
80 
80 
80 
80 
80 

100. 0 
66. 7 
25. 0 
15. 4 
6. 9 
5. 0 
2. 8 
1. 8 
1. 3 . 4 
. 2 

0) 
(') 
(') 

r Less than 0. 05 percent. 
s Takes into account the maximum effective rate limitation of 87 percent of taxable income. 

Source: Prepared by the staff of the Joint Committee on Internal Revenue Taxation. 
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TABLE 4. — Comparison of the individual income tax effective rates under present 
law and untler tire committee bill to allow a tax credit of $20 to the taspapcr 
for each of his exemptions 

Income after personal deductions 
but before the deductions for 
persons. exemptions 

Pres- 
ent Bul 
lsw 

Income after personal deductions 
but before the deductions for 
personal exemptions 

Pres- 
ent Bill 
law 

SINQLE PERSON, NO DEPENDENTS 

$700 

$2, 000 

$4, 000 
$5, 000 
88, 000 
$10, 000 

Percent 
2. 9 
8. 0 

14. 0 
16. 3 
17. 7 
18. 9 
22. 3 
24. 4 

Percent 

6. 0 
13. 0 
15. 6 
17. 2 
18. 5 
22. 0 
24. 2 

sl h000 
$20, 000 
$25, 000 
850', 000 
$100, 000 
$300, e00. 
I 500, 000. 
$1, 000, 000 

Percent 
29. 7 
34. 7 
39. 2 
52. 8 
66. 8 
82. 4 
85. 9 

'86. 9 

Percent 
29. 5 
34. 6 
39. 1 
52. 7 
66. 8 
82. 4 
85. 9 

i 86, 9 

XIARRIED COUPLE. NO DEPEVDENTS 

$1, 400 
8 
$, 
$4, , 000 
$5, 000 
$8, 

2. 9 
8. 0 

12. 0 
14. 0 
15. 2 
17. 7 
18. 9 
21. 7 

6. 0 
10. 7 
13. 0 
14. 4 
17. 2 
18. 5 
21. 5 

$20, 000 
$25, 000 
$5&0, 000 
$100, 000 
$300, 000 
$500, 000 
$1, 000, 000 

24. 4 
26. 9 
39. 2 
52. 8 
74. 2 
80. 7 
85. 9 

24. 2 
26. 7 
39. 1 
52. 7 
74. 2 
80. 7 
BR 9 

MARRIED C OUPLE, TWO DEPENDEiVTS 

2, 800. 8, 
$3, , 000. 
$4, 000 
8, 
$8 
$10, 000 
8 

2. 9 
4. 0 
8. 0 

10. 4 
14. 4 
15. 9 
19. 3 

l. 3 
6. 0 
8. 8 

13. 4 
15. 1 
18. 8 

$20, 000 
$25, 000 
$50, 000 
$100, 000 
$300, 000 
$500, 000 
$1, 000, 000 

22. 3 
25. 1 
37. 8 
61. 9 
73. 8 
80. 5 
85. 7 

21. 9 
24. 8 
37. 6 
51. 8 
73. 8 
80. 5 
85. 7 

i Takes into account the maximum elfective rate limitation o. ' 87 percent of taxable incorue. 

Source: Prepared bp the staff of ihe Joint Committee on Internal Revenue Taxation. 

IV. EXTEinsIoN op THE CoRPoRATE IixcoxiE AND CERTAIN Exclss TAX RATEs 

Your committe's bill also extends for 1 year the present 52 percent corporate 
income tax rate (composed of a 30-percent rate on the first $25, 000 of earnings 
and 52 percent on earnings above that amount) otherwise due to revert to 47 
percent as of April 1, 1955. Your committee's bill also extends the present excise 
tax rates due to be automatically reduced as of April 1, 1955. These include the 
excise taxes on distilled spirits, beer, wine, cigarettes, gasoline, automobiles, 
motorcycles, trucks, buses, truck trailers, automobile parts and accessories, and 
diesel and special motor fuel. These excises are described more fully in table 5 
which shows the unit of tax, the rates before and after April 1, 1956, under this 
bill and the reveuue effects of these extensions for the fiscal years 1955 and 1956 
and also on a full-year basis. 



TABLE 5, — Egcise tax rates extended until Apr. 1, 1956, ' under the committee biQ 

Vnii of iax 

Rate ex- 
tended for 

period from 
Apr. 1, 1955, 
to Mar. 31, 

1956 

Rate to be- 
come effec- 
tive Apr. 1, 

1956 i Fiscai Fiscal 
1955 1956 

Puli 
year of 
opera- 

tion 

Effect on revenue 

Liquor taxes: 
Distii ed spirits 
Beer 
Wine: 

Still wine: 
Conte. ning less than 

14 percent a'. cobol. 
Containing 14 to 21 

percent alcohol. 
Containing 21 to 24 

percent alcoho . 
Containing more 

than 24 percent 
alcohol. 

Sparkling wines, li- 
queurs, cordials, etca 

Champagne or 
sparkling wine. 

Liqueurs, cordials, 
etc. 

Artincially carbon- 
ated wines. 

Tobacco taxes: Cigarettes 
Manufacturer's excises: 

Gasoline 
Passenger cars and motor- 

cyc'es. 
Trucks, buses, truck trai:ers 
Auto parts and accessories 

Retailers' excises: Die ei and 
special motor fuel. 

Total excises 

Per proof gallon 
Per barrel. 

Per wine gai!on 

do 

do 

do 

do 

do. 

do 

Per 1, 000 

Per gallon 
Manufacturers' 

sale price. 
do 
do 

Per gallon 

$10. 50 

17 cents 

67 cents 

$2. '5 

$10. 50 

$3. 40 

$1. 92 

$2. 40 . 
$4 

2 cents 
10 percent 

8 percent 
do 

2 cents 

$8 

Mil- 
lions 

$38 
21 

Mil- 
lions 

$89 
64 

15 cents 

60 cents 

2 $---- 
$9 

1ii cents 
7 percent 

5 percent. 
do 

lgz cents 

31 
37 

'l9 
263 

53 
49 
6 

191 
j 

SS9 

$3 

$1. 60 

2 5-- 
$3. 50 46 139 

Mil- 
fioru 

$127 
85 

185 

250 
300 

1, 030 

i These rates were increased by the Revenue Act of 1951 and the increases were schedu ed to fermorate on 
Apr. 1, 1954. The Exc. se Tax Reduction Act o. 1954 extended these ra*e increases to Apr. 1, 1955. 

Source: Prepared by the staff of the Joint Co™ittee on lnternai Rev nue Taxation. 

In addition to extending the rates specified above, your committee's bill also 
postpones for 1 more year the floor stock refunds or credits presently effective 
with respect to stocks of various taxpaid products on hand on April 1, 1955. 
These fioor stock refunds are available in the ease of distilled spirits, ~ines, and 
beer, cigarettes, gasoline, aud automobiles, motoreyeles, truci-s, buses, truck trail- 
ers, and automobile parts and accessories. 

The rate extension provided by the bill in the case of the corporate income 
tax is that cf the 80-percent normal tax, due to be reduced to 25-percent. The 
extension in this case makes the 80-percent rate applicable to taxable years be- 
ginning aud ending before April 1, 1956, and a 25-percent rate appiicabie with 
respect to taxable years beginning and ending thereafter. A proration formula, 
already in the Internal Revenue Code, provides for corporations whose taxable 
vears overlap this date. 

Your committee's bill provides for the extension of the corporate income-tax 
and the excise-tax rates for another year as requested by the President. Some 
E2. 8 billion of revenue is invoived on a full yehr's basis. 

V. DETAILED EXPLANATION OF THE BILL 

The first section provides that the bill, wheri enacted into law, may be cited as 
the "Revenue Act of 1955. " 

Section 2: This section provides for a 1-year extension of the corporate normal- 
tax rate at the 80-percent level. 

Section 11(b) of the Internal Revenue Code of 1954 imposes on corporations 
in general a normal tax equal to 80 percent of the taxable income in the case of 
a taxable year beginning before April 1, 1955, and a normal tax equal to 25 per. 



cent of the taxable income in the case of a taxable year beginning after March 
81, 1955. Under the bill, the reduction from 30 percent to 25 percent would occur 
on April 1, 1956, rather than on April 1, 1955. 

Section 11(c) of the 1954 Code imposes on corporations in general a surtax 
equal to 22 percent of the amount by which the taxable income exceeds $25, 000. 
No change in the surtax rate is provided for in the 1954 Code or in the bill. 
Thus, the effect of the bill is to extend for 1 year the period during which the 
combined normal tax and surtax on taxable income in excess of $25, 000 will be 52 
percent, and to provide that at the expiration of such 1-year period the com- 
bined taxes on such taxable income will be reduced from 52 percent to 47 percent. 

Section 2 of the bill also amends subsections (a) (1) (A) and (b) (1) of section 
821 of the 1954 Code, which contain the tax-imposing provisions for certain 
mutual insurance companies (including such companies which are interinsurers 
or reciprocal underwriters). The effect of the bill is to provide that the reduc- 
tion from 80 percent to 25 percent in the rate of the normal tax on the taxable 
income of such companies would occur on April 1, 1956, rather than on April 1, 
1955. 

The continuation of the existing normal tax rate on corporations for 1 year 
automatically affects computations under certain other provisions o the 1954 
Code. For example, section 511(a) (1) of such Code imposes, on the unrelated 
business taxable income of certain charitable and other organizations, a normal 
tax and surtax computed as provided in section 11. Thus, although the bill 
contains no specific amendment to section 511(a) (1), the reduction in the tax 
imposed by that section would take effect on April 1, 1956, rather than on April 
1, 1955. 

Other examples of computations which would be affected by the extension of 
the 30-percent corporate normal tax rate for 1 year are those under the following 
sections of the 1954 Code; section 244 (relating to the deduction for dividends 
received by corporations on certain preferred stock of public utilities), section 
247 (relating to the deduction for dividends paid on certain preferred stock of 
public utilities), section 522(a) (relating to tax on certain farmers' coopera- 
tives), section 852(b) (1) (relating to tax on regulated investment companies), 
section 922 (relating to special deduction in the case of a Western Hemisphere 
trade corporation), and section 1361(h) (1) (relating to tax on unincorporated 
business enterprises electing to be taxed as corporations). 

Section 3: Subsection (a) of this section would continue without change, 
until April 1, 1956, certain existing excise tax rates. 

For a table showing the types of articles concerned, the units of tax, the 
existing excise tax rates, and the rates which, under the bill, would take effect 
on April 1, 1956, see table 5 on page 9 of this report. 

The first sentence of subsection (b) of this section maLes the technical 
amendments to the 19o4 Code which are necessary to reflect the 1-year exten- 
sion of existing excise tax rates made by subsection (a) of this section. The 
second sentence of subsection (b) makes similar conforming amendments to 
section 497 of the Revenue Act of 1951 (relating to refunds on articles from 
foreign trade zones). 

Section 4: This section would amend the 1954 Code by inserting a new sec- 
tion 38, under which an individual taxpayer would be allowed a credit against 
income tax of $20, multiplied by the number of exemptions (including the 
additional exemptions for age and blindness and for dependents) allowed as a 
deduction under section 151 of the 1954 Code. The credit would applv only in 
the case of taxable years beginning after December 31, 1955. (There would 
be no partial credit for taxable years beginning in 19o5 and ending in 1956. ) 
An estate would be allowed a credit a ainst income tax of $20; a trust would 
not be entitled to any such credit. 

The amount of. the credit allowed to the taxpayer may not exceed the amount 
of the tax imposed by chapter 1 of the 1954 Code, reduced by certain credits 
against tax already allowed by part IV of subchapter A. of chapter 1. These 
credits which must be taken into account in computing the limitation on the 
new credit are: the credit with respect to taxes. of foreign countries and posses- 
sions of the United States, the credit for dividends from certain domestic cor- 
Porations received by individuals, the credit for partially tax-exempt interest 
received by individuals, and the credit for retirement income. 

Section 5: This section contains the technical amendments necessary to 
conform the provisions of the 1954 Code to the new section 38 which would 
be inserted by section 4 of the bill. 
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Subsection (a) of this section contains nine numbered paragraphs. Para- 
graph (1) would amend section 1(d) oi' the 1954 Code to include in the cross 
references for such section 1 (which relates to the rates of income tax for indi- 
viduals) a reference to the new section 88. 

Paragraph (2) would amend section 8 of the 1954 Code (relating to the 
optional tax table if the adjusted gross income is less than $5, 000) so as to insert 
a new tax table. This new table incorporates in its provisions the $20 credit 
against income tax. Thus, if the taxpayer is entitled to one exemption, the 
tax imposed under the new table is $20 less than the tax under the existing 
table; if he is entitled to three exemptions, the reduction is $60. 

Paragraph (8) would amend section 21(d) of the 1954 Code (relating to 
effect of. changes in rates during a taxable year. ) This amendment is necessary 
to make it clear that the change in the optional tax table (which change is, 
in effect, a change in rates) will apply only to taxable years beginning after 
December 81, 1955, and that section 21 will not cause any reduction in the 
optional tax for any taxable year beginning before January 1, 1956. Since this 
amendment to subsection (d) of section 21 of the 1954 Code applies only to 
taxable years beginning before January 1, 1956, and ending after December 
31, 1955, the existing provisions of section 21(d) will continue to apply to 
taxable years beginning before January 1, 1954, and ending after December 31, 
1958. 

Paragraph (4) would amend the table of sections for part IV of subchapter A 
of chapter 1 of the 1954 Code to refiect the insertion of the new section 88, and 
the renumbering of the existing section 88 as section 89. 

Paragraph (5) would amend section 86 of the 1954 Code to provide that an 
individual electing to pav the optional tax under section 3 vill not receive the 
new credit provided by section 88. This amendment is necessary because the 
credit has been fully reflected in the new optional-tax table. 

Paragraph (6) would amend section 151 of the 1954 Code (relating to allow- 
ance of deductions for personal exemptions) to add a new subsection (f). The 
new subsection (f) contains a cross reference to the $20 credit per exemption 
provided by the new section 88. 

Paragraph (7) would amend section 448(c) of the 1954 Code (relating to re- 
turns for less than 12 months by reason of a change in the annual accounting 
period). Under this amendment, a reduction in the new credit would be made 
on the same basis as is provided by existing section 448(c) for reducing the 
amount allowed for each personal exemption. 

Paragraph (8) would amend subsection (a) of section 642 of the 1954 Code 
to add a new paragraph (4). The new paragraph (4) provides in effect that an 
estate (which, under section 642(b) of the 1954 Code, is entitled to one $600 
exeruption in lieu of the personal exemptions allowed by section 151) would be 
allowed oue $20 credit under section 88(a). The amount of this credit would, 
of course, be subject to the limitations set forth in the new section 88(b). 

Paragraph (9) would amend section 6015(a) (2) (A) of the 1954 Code (relating 
to the declaration of estimated income tax by individuals). Under the existing 
terms of this provision, an individual is required to file a declaration of estimated 
tax if his gross income for the taxable year. can reasonably be expected to include 
more than $100 from sources other than wages and can reasonably be expected 
to exceed the sum of (A) the amount obtained by multiplying $600 by the number 
of exemptions to which he is entitled under section 151, plus (B) $400. The bill 
would change the $600 figure referred to in clause (A) of the preceding sentence 
to $700, in order to adjust this filing requirement to the new $20 credit. 

Subsection (b) of section 5 contains two numbered paragraphs which would 
amend the existing withholding tables to reflect the new $20 credit. Paragraph 
(1) would amend ihe table contained in section 8402(b) (1) (relating to the 
percentage method of withholding income tax at source). Paragraph (2) would 
amend the tables contained in section 8402(c) (1) (relating to the wage bracket 
method of withholding income tax at source). 

Subsection (c) of section 5 contains the effective dates for the amendments 
made by subsections (a) and (b) of that section. The technical amendments 
made by subsection (a) would apply only to taxable years beginning after Decem- 
ber 81, 1955; except that the amendment made to section 21(d) of the 1954 Code 
by paragraph (3) of subsection (a) would apply only to taxable years beginning 
before January 1, 1956, and ending after December 81, 1955, The amendments 
to the withholding tables made by subsection (b) of this section would apply 
only with respect to wages paid after December 81, 1955. 
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VI. CHaNGES IN EzrsTING Law 

TAX RATE EXTENSION ACT OF lt)55 

[Senate Report No. 36, Eighty-fourth Congress, First Session, Calendar No. 39l 

[March 1, 1955] 

Mr. Byrd, from the Committee on I&'inance, submitted the following report 
[to accompany H. R, 4250]: 

The Committee on Finance, to whom was referred the bill (H. R. 4259) to 
provide a 1-vear extension of the existing corporate norinal-tax rate and of 
certain existing excise-taz rates, and to provide a $20 credit against the individ- 
ual income tax for ea. ch personal exemption, having considered the same, report 
favorably thereon with amendments and recommend that the bill as amended 
do pass. 

The amendments are as follows: 
1. In the first section, amend the short title of the bill to be the "Tax Rate 

Extension Act of 1955. " 
2. Strike out sections 4 and 5 of the bill (relating to allowance of $20 credit 

for each personal exemption). 
8. Amend the title of the bill so as to read: 

An Act to provide a I-year extension of the existing corporate normal-tax 
rate and of certain ezisting excise-tax rates. 

I. GENERAL STETEMENT 

H. R. 4250, as amended by your committee, like the House bill, provides for 
a 1-year extension of the present corporate income tax rate and the existing 
rates of certain excises. The rates of these taxes otherwise are scheduled for 
reduction on April 1, 1955. However, vour committee's bill eliminates the 
sections of the House bill providing an individual income tax reduction for 
1956. 

The present 52 percent corporate income tax rate, without the 1-year exten- 
sion provided in the bill, would revert to 47 percent as of the 1st of this April. 
The excise tax rates which without this bill also would be decreased this April 
are those on alcoholic beverages, cigarettes, gasoline, automobiles, trucks, auto 
parts, and diesel and special motor fuel. 

The individual income tax reduction which would be provided by the House, 
but not by your committee's, bill is a $20 tax credit for each exemption. This 
would be eftective beginning in the calendar year 1056. 

Your committee agrees with the extensions of the present corporate and excise 
tax rates because the Federal budget is unbalanced for 1055 and 10;ig aml be- 
cause it shows no expenditure reduction in 1956 to oftset further tax reduction. 
Moreover, your committee does not believe that an individual income tax reduc- 
tion for 1956 is justified this far in advance. The committee is not, however, 
closing the door to the future consideration of an individual tax reduction for 
1956 if the financial conditions of the Treasury improve to a sufiicient eztent to 
make the reduction Gf individual taxes possible without adding to the debt. 

II. REVENGE azD BEDGET EEEEcrs 

The revenue effects of your committee's bill and the House bill for the fiscal 
years 1955 and 1056, and also on a full year's basis, are shown in table 1. Only 
the extension of the excise taxes under either bill is expected to have any effect 
on budget receipts in the fiscal year 1955. Under ezisting law the excise tax 
reductions would be eftective for April, May, and June in the fiscal year 1055 
and the collections for the fiscal year 1955 would reflect most of the reductions 
for these months. Under both bills this decrease in revenue is avoided. The 
reduction in corporate taxes under existing law would not be reflected in re- 
ceipts in fiscal year 1955 because of the lag in corporate tax collections. Most 
of the revenue effect from extending the present corporate income tax rate for 1 
year beyond April 1, 1955, will be reflected in collections for the fiscal year 1956, 
but some effect will carry over into the fiscal year 1957. The individual income 

s Not reproduced. 



tax reduction provided by the House bill, but not your committee's bill, would 
be effective in the last 6 months of the fiscal year 1956 (h e. , the period from 
January 1 to June 80, 1956). It is estimated that individual income taxes col- 
lected through withholding or under the declaration system would be reduced 
by $815 million for the fiscal year 1956 as a result of this House provision. The 
$20 per exemption tax credit would be fully effective under the House bill 
in the fiscal year 1957. 

TaBLE 1. — Comparison of effect of Hoffse and, Finance Committee bills on receipts 

'In millions o. ' do'larsl 

1955 

In the ffscal year— 

1956 

On a full year's basis 

Both 
bills 

Committee 
bill 

House 
bill 

Conunittee 
bill 

House 
Ml 

Individual income tax $20 credit (House 
bill only) 

Extension of 5 percentage points of corpo- 
ration normal tax 

Extension of certain excise taxes 

Total 

0 
$191 

191 

$1, 075 
889 

$815 

1, 075 
889 

RI49 
~ 

$1, 750 
1, 080 

2, 830 

-$2, 093 

1, 750 
1, 080 

737 

Source: Staff of the Joint Committee on Internal Revenue Taxation. 

Table 2 shows the effect of your committee's bill on the budget for the fiscal 
years 1955 and 1956. As this table indicates, expenditures in the President's 
budget are estimated at $68. 5 billion and $62. 4 billion, respectively, for the 
fiscal years 1955 and 1956. Receipts in the budget as provided for by existing 
law are estimated at $58. 8 billion and $57. 7 billion for these 2 years. This 
indicates in both years an excess of expenditures over these receipts of $4. 7 
billion. The extensio~ of the excise rates as provided in your committee's 
bill decreases this deficit to $4. 5 billion in the fiscal year 1955. In 1956 the 
combined effect of the excise and corporate income tax extensions reduce the 
deficit to $2. 5 billion. The House income tax cut would increase this deficit 
again to $3. 8 billion. 

Tanf. a 2. — Effect of the Einance Committee bill on the 1965 and 1956 budyets 

[In billions of dollars] 

Piscal year— 

1955 1956 

Expenditures, inc'uding proposed legislation 
Receipts, existing law only 

Difference 
Effect of extending corporate and excise tax rates as in committee bill: 

Increase in tax collection 
Postponement of ffoor-stock refunds 

Budget deficit under existing law, adjusted for extension oi rates 

$63. 5 
58. 8 

+. 2 
0 

$62. 4 
57. 7 

1+2 0 
s+. 2 

i 2. 5 

i The budget estimate of the effect on revenue in the fiscal year 1956 of extending the corporate and excise 
tax rates is $100 million above the joint committee staff estimate. Vsing the budget figures would decrease 
the deficits shown by $100 million. 

& These floor-stock refunds, without the extensions, might affect the 1955 instead oi the 1956 budget. 
They, however, are shown as reported in the President's budget. 

Source: Stafi' of the Joint Committee on Iniernal Revenue Taxation. 



III. REASCNs FoR ELIMINATICN oF $20 INDIvIDUAI. INcoaiE TAx CREDIT 

The House bill would have allowed a taxpaver a $20 tax reduction for each 
exemption claimed by him with respect to himself aml any dependents he might 
have, A taxpayer who was 6o or over or blind would have received an extra 
$20 with respect to each such exemption. The tax reduction was to take the 
form of a credit a ainst the tax liability as otherwise computed but was not to 
exceed this tax liabilitv. The reduction provided by the House bill would have 
been effective for the calendar year 1956 and subsequent years. 

Your committee's bill deletes the provisions relating to this tax reduction. 
This reduction is omitted without intending to imply, hoivever, that subsequent 
events may not justify an individual income tax reduction for 1956. 

The tax reduction provided by the House bill would first become effective 
some 10 months from now and it is estimated that it would decrease revenues 
in the year ending June 30, 1956, by $815 million. The full impact of the re- 
duction, however, would not be felt until the fiscal year 1957. In that year 
it is estimated that revenues would be decreased by $2. 1 billion. Your committee 
is unable to tell this far in advance whether the economy in 1956 and 1957 will 
need such a reduction. Moreover, your committee believes that it would be most 
diificult to remove such a reduction, once granted, even though subsequent 
budgetary and economic conditions should show that such a reduction was 
unwarranted. 

The President's budget presented this last January forecast a deficit of $4. 5 
billion for the fiscal year 1955 and $2. 4 billion for the fiscal year 1956. These 
budget figures already take into account the revenue to be gained from the ex- 
tension of the existing corporate and excise tax rates. Ão forecast is as yet 
available for 1957 when the House reduction would have its principal impact. 

The 1955 budget is not reduced under either the House or your committee's 
bill. The House bill increases the 1956 deficit by $815 million, or to approxi- 
mately $3. 3 billion. Still more important, the House measure would make a 
balanced budget in 19o7 much more difficult to accomplish, because it would 
decrease revenues in that year by $2. 1 billion. 

It is contended by some that despite the budgetary situation, economic con- 
ditions demand a tax reduction for individuals. This has been justified on the 
grounds that the gross national product for the calendar year 1954 fell about 
$8 billion behind the level of 1953. This decline in economic activity last year, 
however, would not appear to require a tax reduction next year. On the con- 
trary, most economic indicators have shown an improvement in the latter part 
of 1954 which is continued in the early data available for 1955. 

Thus, the gross national product increased in the last quarter of 1954, as also 
did the index of industrial production which (on a preliminary basis) showed 
further improvement in January of 1955. The factory workweek was lengthened 
in the latter part of 1954 and declined less than is usual in January of 1955. 
Vnemployment also fell in the latter part of 1954. This same pattern of im- 
provement is repeated in various other economic indicators. Certainly the 
recent improvement suggests that there is no need to rush in now to make an 
individual tax reduction which will not be effective until 10 months from now. 

IV. EXTENSION OF THE CORPORATE INCOME AND CERTAIN EXCISE TAX RATES 

Your committee's bill, like the House bill, extends for 1 year the present 52 
percent corporate income tax rate that otherwise is due to revert to 47 percent 
as of April 1, 19o5. The 5 percentage point reduction would occur in the 30 
percent normal tax to which all corporate taxable income is subject. The 22 
percent surtax, which applies only to income above $25, 000, remains unchanged. 

Your committee's bill, also like the House bill, extends for 1 year the present 
excise tax rates due to be automatically reduced as of April 1, 1955. These in- 
clude the excise taxes on distilled spirits, beer, wine, cigarettes, gasoline, auto- 
mobiles, trucks, automobile parts and accessories, and diesel and special motor 
fuel. These excises are described more fully in table 3 which shows the unit 
of tax, the rates before and after April 1, 1956, under this bill and the revenue 
effects of these extensions for the fiscal years 1955 and 1956 and also on a full- 
vear's basis. 
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TASLE 3. — Excise tax rates eatended until A, pr, I, 1956' under both the IIouse 
committee bills 

Vnit of tax 

Rate ex- 
tended for 

period from 
Apr. 1, 19M, 
to Mar. 31, 

1956 

Rate to be- 
come effec- 
tive Apr. 1, 

1956 s Fiscal 
19M 

Fiscal 
1956 

Full 
year of 
opera- 
tion 

Effect on revenue 

Liquor taxes: 
Distiued spirits. 

Wine: 
St ll wine: 

Containing less than 
14 percent alcohol. 

Containing 14 to 21 
percent alcohol. 

Containing 21 to 24 
percent alcohol. 

Containin more 
than 24 percent 
alcohol. 

Sparkling wines, liquers, 
cordials, etc. : 

Champagne or 
sparkling wine. 

Liquers, cordials, 
etc. 

Artiscially carbon- 
ated wines. 

Tobacco taxes: Cigarettes 
Manufacturer's excises: 

Gasoline 
Passenger cars and motor- 

cycles 
Trucks, buses, truck trailers 
Auto parts and accessories 

Retailers' excises: Diesel and 
special motor fuel. 

Per proof gallon 
Per barreL 

Per wine gallon 

do 

do 

do 

do 

do 

do. 

Per 1, 000 

Per gallon. 
Manufacturers' 

sale price. 
do 
do 

Per gallon 

$10. 50 
$9 

$9 
$8 

17 cents . 15 cents 

67 cents . 60 cents . 
$2. 25 

$10. 50 

$2 

$9 

$3. 40 $3 

$1. 92 $1. 60 

$2. 40 

$4 $3. 50. 

2 cents 1)4 sents 
10 percent 7 percent 

8 percent 5 percent 
do do 

2 cents lit cents 

Mil 
lions 

$38 
21 

3 

46 

31 
37 

Mil 
lions 

$89 
64 

139 

219 
263 

53 
49 
6 

Mil- 
li ons 

$127 
85 

10 

185 

250 
300 

60 
56 
7 

Tots' excises 191 889 1, 080 

' These rates were increased by the Revenue Act of 1951 and the increases were scheduled to terminate on 
Apr. 1, 1954. The Excise Tax Reduction Act of 1954 extended these rate increases to Apr. 1, 1955. 

Source: Prepared by the staff of the Joint Committee on Internal Revenue Taxation. 

In addition to extending the rates specified above, your committee's bill, aud 
the House bill, postpone for 1 more year the iioor stock refunds or credits pres- 
ently eftective with respect to stocl-s of various taxpaid products on hand on 
April 1, 1955. These fioor stock refunds are available in the case of distilled 
spirits, wines, and beer, cigarettes, gasoline, and automobiles, trucks, and auto- 
mobile parts and aeessories. 

The rate extension provided by the bill in the case of the corporate income tax 
mal-es the 52 percent rate applicable to taxable years beginning and ending 
before April 1, 1956, and a 47-percent rate applicable with respect to taxable 
years beginning and ending thereafter. A proration formula, already in the 
Internal Revenue Code, provides for corporations whose taxable years overlap 
this date. 

Your committee has provided for the extension of the corporate income tax 
and the excise tax rates for another year primarily because the present budget 
situation does not justify such reductions at the present time. Some $2. 8 billion 
of revenue is involved on a full year's basis. In this connection, the President 
in his recent budget message stated: 

Because we must keep our existing revenues intact, I have already recom- 
mended to the Congress in my state of the Union message that existing rates 
on both excises and corporate incomes be extended for 1 year Any other 
course of action would result in either (1) inadequate expenditures for 
national security, or (2) infiationary borrowing. 

Your committee is in accord with the President in believing that the budget does 
not permit these reductions to take place in 1955. 
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V. CHANGEs IN EKIsTING LMv 

TAX RATE EXTENSION ACT OF 1055 

[House of Representatives Report No. 305, Eighty-fourth Congress, First Session] 

[March 28, 1955] 

Mr. Cooper, from the committee of conference, submitted the following con- 
ference report [to accompany H. R. 4250]: 

The committee of conference on the disagreeing votes of the two Houses on the 
amendments of the Senate to the bill (H. R. 4259) to provide a 1-year extension 
of the existing corporate normal-tax rate and of certain existing excise-tax rates, 
and to provide a $20 credit against the individual income tax for each personal 
exemption, having met, after full and free conference, have agreed to recommend 
and do recommend to their respective Houses as follows: 

That the House recede from its disagreement to the amendments of the Senate 
numbered 1 and 2 and agree to the same. 

That the House recede from its disagreement to the amendment of the Senate 
to the title of the bill and agree to the same. 

JERK COOPER 
W. D. MII. I. s, 
DANIEL A REED, 
THOMAS A. JENKINS, 

Jfanagers on the Part of the Bouse. 
HARRT F. BTRD, 
WELTER F. GEORGE& 

by H. F. B. 
ROBERT S. KERR& 
E. D. MILLIKIN, 
Enw&RD Ms. RTIN& 

Afasagers on the Part of the Senate. 

STATEMENT OF THE MANAGERS ON THE PART OF THE HOT", SE 

The managers on the part of the House at the cont'erence on the disagreeing 
votes of the two Houses on the amendments of the Senate to the bill (H. R. 
4250) to provide a 1-year extension of the existing corporate normal-tax rate 
and of certain existing excise-tax rates, and to provide a $20 credit against 
the individual income tax for each personal exemption, submit the following 
statement in explanation of the effect of the action agreed upon by the con- 
ferees and recommended in the accompanying conference report: 

Amendment No. 1: The first section of the House bill authorized the bill to 
be cited as the "Revenue Act of 1055. The Senate amendment authorized the 
bill to be cited as the "Tax Rate Extension Act of 1055". The House recedes. 

Amendment No. : Sections 4 and 5 of the House bill provided for a credit 
against the individual income tax in an amount equal to $20 multiplied by the 
number of exemptions allowed as deductions in computing taxable income. 
The credit applied to taxable years beginning after December 31, 1955. The 
Senate amendment struck out sections 4 and 5 of the House bill. The House 
recedes. 

Amendment to the title: The Senate amendment to the title of the bill con- 
formed the title to the amendments made by the Senate to the text of the bill. 
The House recedes. 

Jzuz Coorzz, 
W. D. MILLS, 
DANIEL A. Rrzn, 
THostns A. JENIIINs, 

lilanagets on the Pai t of the Bouse. 

r Not reproduced. 





PART V, 

ADMINISTRATIVE AND MISCELLANEOUS 
MATTERS 

EXECUTIVE ORDER 10588 

Amendment of Executive Order No. 10289, ' relating to the 
performance of certain functions affecting the Department of the 
Treasury. 

13y virtue of the authority vested in me by section 801 of title 8 of 
the United States Code, and as President of the United States, it is 
ordered that Executive Order No. 10289 of September 17, 1951 (16 
F, R. 9499), entitled "Providing for the Performance of Certain Func- 
tions of the President by the Secretary of the Treasury" be, and it is 
hereby, amended as follows: 

1. I'paragraph 1 is amended by adding at the end thereof the follow- 
ing subparagraph (i): 

(i) The authority which is now vested in the President by section 2564(b) of 
the Internal Revenue Code (26 U. S. C. 2564 (b) ), and which on and after January 
1, 1955, will be rested in the President by section 4785(b) of the Internal Revenue 
Code of 1954, to issue, in accordance with the provisions of the said section 
2564(b) or 4785(b), as the case may be, orders providing for the registration and 
the imposition of a special tax upon all persons in the Canal Zone who produce, 
import, compound, deal in, dispeuse, sell, distribute, or give away narcotic drugs. 

S 0 

Dwlalrr D. Ezszxlrowrn, 
Tnr. (IVnrrrb Hot. sr. 

December 18, 1M/. 
(Filed with the Division of the Federal Register December 20, 1954, 10:15 a. m. ) 

As amended by Executive Order 10588, supra, Executive Order 
10289, insofar as it relates to internal revenue afFairs, reads as follows: 

Providing for the performance of certain functions of the Presi- 
dent by the Secretary of the Treasury. 

By virtue of the authority vested in me by section 1 of the act of August 8, 
1950, 64 Stat. 419 (Public Law 678, 81st Congress), and as President of the 
United States, it is ordered as follows: 

1. The Secretary of the Treasury is hereby designated and empowered to per- 
form the following-described functions of the I'resident without the approval, 
ratification, or other action of the President: 

t 
(h) The authority vested in the President by section 8650 of the Internal 

Revenue Code (26 U. S. C. 8650) to establish convenient collection districts (for 
the purpose of assessing, levying, and collecting the taxes provided by the internal 
revenue laws), and frora time to time to alter such districts. 

(i) The authority which is now vested in the President by section 2564(b) of 
the Internal Revenue Code (26 U. S. C. 2564(b) ), and which on and after 
J Il et, tb, tttb t d' tb b ed tbe e tt etb'tb) t tb t t t 

b 16 F. R. 9499; 8 CrR, 1951 Supp. , p. 469. 

(695) 
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Revenue Cocle of 1054, to issue, tn accordance with the provisions of the said 
section 2564(b) or 4735(b), as the case may be, orders providing for the registra- 
tion and the imposition of a special tax upon all persons in the Canal Zone who 
produce, import, compound, deal in, dispense, se11, distribute, or give away 
narcotic drugs. 

2. The Secretary of the Treasury is hereby designated and empowered to per- 
forru without the approval, ratification, or other action of the I'resident the 
following functions which have heretofore, under the respective provisions of 
law cited, required tbc approval of the President in connection with their per- 
formance by the Secretarv of the Treasury: 

(c) '1'he authority vested in the Secretary of the Treasury by section 1805 of 
the Internal Revenue Code (26 U. S. C. 1805) to issue rules and regulations (with 
respect to silver bullion) necessary or proper to carry out the purposes of the 
said section. 

4. As used in this order, the term "functions" embraces duties, powers, respon- 
sibilities, authority, or discretion, and the term "perform" may be construed to 
mean "exercise. " 

5. All actions heretofore taken by the President in respect of the matters 
affected by this order and in force at the time of the issuance of this order, in- 
cluding regulations prescribed by the President in respect of such matters, shall, 
except as they may be inconsistent with the provisions of this order, remain in 
effect until amended, modified, or revoked pursuant to the authority conferred 
by this order. 

EXECUTIVE ORDER 10586 

Designating Certain Ofticers to Act as Secretary of the Treasury 

By virtue of the authority vested in me by section 179 of the Re- 
vised Statutes (5 U. S. C. 6), and section 301 of title 3 of the United 
States Code, it is ordered as follows: 

In case of the death, resignation, absence, or sickness of the Secre- 
tary of the Treasury and the Under Secretary of the Treasury, the 
following-designated oScers of the Treasury Department shall, in the 
order of succession indicated, act as Secretary of the Treasury until a 
successor is appointed or until the absence or sickness of the incumbent 
shall cease: 

1. Under Secretary for Monetary Affairs. 
o. Assistant Secretaries, in the order flxed from time to time by the 

Secretary of the Treasury, 
3. General Counsel. 
Executive Order No. 8714 of March 18, 1941, entitled "Designating 

Certain OKcers To Act as Secretary of the Treasury in Case of Ab- 
sence or Sickness of the Secretary", is hereby revoked. 

DwloIIT D. ZlszNIaowzz. 
Tllz AVHITz FI017sz, 

~ave, ~ry 18, 1955. 
(Filed with the Division of the Federal Register January 13, 1955, 3: 52 p. m. ) 

EXECUTIVE ORDER 10602 

Designating the Secretary of the Interior a. s the Representative of 
the President to approve the obligation and expenditure of certain 
moneys by the Government of the Virgin Islands. 

By virtue of the authority vested in me by section 7650(b) (3) of 
the Internal Revenue Code of 1954 (Public Law 591, 83rd Cong. 

& 
68A 
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Stat. 907), I hereby designate the Secretary of the Interior as the 
representative of the President to approve the obligation and expendi- 
ture by the government of the Virgin Islands of the moneys referred 
fo in the said section 7652(b) (3). 

DWIGII T D. EISENHOWER. 

THE WHITE HOUSE, 
March 23, 1955. 

(Piled with the Division of the Pederal Register March 24, 195. "u 10: 22 a. m, ) 

PROCI AMATION 8089 

Determining 4, 4-Diphenyl — 6-Dimethylamino — 3 — Hexanone to be 
an Opiate. 

BY THE PEFSIDENT OF THE UNITED STETEs OF AMERICA 

A Proclamation 

WHEREAS section 4731(g) of the Internal Revenue Code of 1954 
provides in part as follows: 

Opiate. The word "opiate", as used in this part shall mean any drug (as 
defined in the Federal Pood, Drug, and Cosmetic A. ct; 52 Stat. 1041, section 
201(g); 21 U. S. C. 321) found by the Secretary or his delegate, after due notice 
and opportunity for public hearing, to have an addiction-fo'rming or addiction- 
sustaining liability similar to morphine or cocaine, and proclaimed by the 
President to have been so found by the Secretary or his delegate. * * ~; 

AND WHEREAS, the Secretary of the Treasury, after due notice 
and opportunity for public hearing, has found that the following 
named drug has an addiction-forming or addiction-sustaining lia- 
bility similar to morphine, and that in the public interest this finding 
should be effective immediately: 

4, 4 — diphenyl — 6 — dimethylamino — 8 — hex anon e. 
NOW, THEREFORE, I, DWIGHT D. EISENHOWER, Presi- 

dent of the United States of America, do hereby proclaim that the 
Secretary of the Treasury has found that the aforementioned drug 
has an addiction-forming or addiction-sustaining liability similar to 
morphine and that in the public interest this finding should be effec- 
tive inunediately. 

IN WITNESS WHEREOF, I have hereunto set my hand and 
caused the seal of the United States of America to be affixed. 

DONE at the City of Washington this 28d day of February in 
the year of our Lord nineteen hundred and fifty-five, and of the 
Independence of the United States of America the one hundred and 
seventy-ninth. 

(SEAL) DWIGHT D. EISENIIOWER 

By the President: 
HERBERT HOOVER) Jr. , 

Acting Secretary of State. 
(P. R. Doc. 55 — 1840; Piled with the Division of the Federal Register 

Peb. 2S, 1055; 3: 03 p. m. ) 
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TITLE 26 — INTERNAL REVENUE 
T. D. 6118 

Temporary rules relating to the income tax and administrative 
matters under the Internal Revenue Code of 1954. 

TPEASURV' DEPARTMENT, 
OFFIGE OF COMMIssIONER OF INTERNAL RZVZNUEi 

Washington 85, D. C. 
To 0 fftcers and L&'m ployees of the Internal I/evenue Service and Others 

Concerned: 
On August o7, 1054, notice of proposed rule making with respect to 

temporary rules relating to income tax and administrative matters 
under Internal Revenue Code of 1054 were published in the Federal 
Register (10 F. R. 5400). After consideration of all such relevant 
matter as was presented by interested persons, the proposed rules 
have been modified as set forth below and are hereby adopted: 

TABLE oF CoNTKKTS 
Paragraph 

1 Annuities; certain proceeds of endowment and Hfe insurance contracts; 
actuarial tables. 

2 Income from discharge of indebtedness; special rule of exclusion; time 
and manner of filing consent to adjustment of basis. 

8 Agreements as to useful life and rate of depreciation. 
4 Charitable, etc. , contributions and gifts; limitations for in;]iviiluala: spe- 

cial rule. 
Research and experimental expenditures. 

6 Soil and water conservation expenditures treated as expenses not charge- 
able to capital account. 

7 Organizational expenditures; time and manner of making election. 
8 Prepaid income. 
9 Accrual of real property taxes. 

10 Reserves for estimated expenses. 
11 Undistributed personal holding company income. 
12 Deduction for deficiency dividends. 
16 Undistributed foreign personal holding company income; taxes; election. 
14 Definition of property; special rule as to operating mineral interests; 

election to aggregate under section 614(b). 
15 Definition of property; special rule as to nonoperating mineral interests; 

permission to aggregate separate interests under section 614(c). 
16 Special rules applicable to distributions by trusts in first 65 days of 

taxable year. 
17 I~'oreign tax credit allowed to shareholders of a regulated investment 

company; manner of making election and notifying shareholders. 
18 Adjusted basis; income from discharge of indebtedness. 
19 Definitions; agreements treated as determinations. 
20 Notice of qualification as executor or receiver. 
21 Automatic extension of time for filing corporation income tax returns. 

The following rules, prescribed under the Internal Revenue Code 
of 1054 (Public Law 501, 83d Cong. , approved Aug. 16, 1054), relate 
to certain elections or other action- =by taxpayers under provisions of 
such Code which do not correspond to provisions of the Internal Rev- 
enue Code of 1%0 (as to cases involving corresponding provisions, 
see scc. 7807 of the Internal Revenue Code of 1054 and T. D. 6001, 
approved Aug. 16, 1054). 

The rules set forth herein are designed to inform taxpayers as to 
how, when, and where to perform certain acts required or permitted 
under the Internal Revenue Code of 1054. More comprehensive rules 
with respect to the subjects involved will be incorporated in subse- 
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quent regulations under the Code. The inclusion in this Treasury 
Decision of rules relating to certain acts is intended to assist taxpay- 
ers in the performance of such acts. Rules with respect to other acts 
required or permitted by other provisions of the 1&J54 Code vvill be 
covered in subsequent regulations. 

pARAORRPH 1. ANNUITIEs; CERTAIN pnocEEDs oF ENDowi&&ENT AND LIFE IN- 

svRANcE CONTRsrTs; Aorvxnzxr TeR&us. — (a) Application of paragraph. — The 
computations and rules sct forth in tliis pnrngrnl&h nre to be used to determine 
the extent to which amounts received in installments (to which section 72 ap- 
plies) under annuity, life insurance, or endow&Dent contracts are excludable from 
the gioss income of the recipient, except for those cases where the special rules 
of section 72(d), (e), (g), (h), (j), or (k) apply. 

(b) tic&&eral rulc. — (1) Ez&lusior& ratio. — ID order to determine the amount to 
exclude from gross inconie an exclusion ratio is to be found for the particular 
contract. This exclusion ratio is applied to the total receipts under the contract 
for the tnxable year of the recipient. The diitercnce between the total receipts 
and the result of the computation is to be in&luded in tbe gross income of the 
recipient. The exclusion ratio is determined by dividing the investment in the 
contract nt the annuity starting date by tlie expected return under the contract. 
Such investment in the contract shall consist of the aggregate of premiums and 
other consideration paid less the aggregate of any amount or amounts received 
before the annuity starting date to the extent that such amounts were exclndnble 
from the gross income of tlie recipient. Thus, assuming that the investment in 
the contra~et is $12, &h&0 nnd the expected return is $16, 000, the exclusion ratio is 
$12, 660/$16, 000, or 70. 1 percent (70. 06 rounded to the nearest tenth). If the 
monthly payment is $100, the amount to be excluded from gross income in con- 
nection with ench monthly payment is $70. 10 (70. 1 percent of $100). Thus, if 
12 such monthly payments are received, the total amount to be excluded for 
the taxnl&le year is $040. 20 (12X$70. 10) and $2o0. 80 is the amount to be included 
in the gross inconie of the annuitant. 

(2) Annuity starting date. — The annuity starting date (except in the case 
of an nnnuiiy described in subparagraph (d) (2) ) is the first day of tbe first 
period for wiii«h nn a&Daunt is received as an annuity under the contract, except 
that if such date wns before January I, 1064, then the annuity starting date is 
Jnnunry 1, 1064. In the ease of an annuity described in subparagraph (d)(2), 
the annuity starting date is January 1. 1054, or the first day of the first period 
for ivliich an amount is received as an annuity under the contract by the surviv- 
ing annuitant, whicliever is later. The first day of tbe first period for which an 
a&Donut is received as an annuity shall be whichever is the later of the following: 

(i) The date npon which the obligations of the contract becoine hxed, or 
(ii) Tbe first dny of the period (year, half-year, quarter, or month de- 

pending on whether payments are to be made annually, seniiannually, quar- 
terly, or monthly) which ends on the date of the first annuity payment. 

(8) Expected return for one annuitant. — In the case of an annuity, endow- 
ment, or life insurance contract under which one annuitant is to receive a monthly 
income for life, the expected return is determined by multiplying the annual pay- 
ment by the multiple sho&vn in Table I of subparagraph (f) under the nge and 
sex of the annuitant as of the annuity starting date. Thus, where a male has 
purchased a single-premium-immediate annuity of $100 per month for his life 
nnd at the time of purchase (in this case the annuity starting date) the annui- 
tant's age at his nearest birthday is 66, the expected return is computed as 
follows: 

Monthly payment of $100 X 12 months equals annual payment of $1 200 
Multiple shown in Table I, male, age 66 14. 4 

Expected return ($1 200X14. 4) $17 280 
(4) Adjustment of multiple for early or other than monthly payments. — If 

payments are to be made quarterly, semiannually, or annually, or if the interval 
between the annuity starting date and the date of the first payment is less than 
the interval between future payments, an adjustment of the applicable multiple 
shown in Table I may be required, but no such adjustment is required if the 
payments are to be made more frequently tlmn monthly. The amount of the 
adjustment, if any, is to be found in accordance with the followir&g table: 
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If the number of 
whole months 
from the annuity 
starting date to 
the first payment 
date is— 

Less 
than 

1 
8 0 10 12 

And payments un- 
der the contract 
sre to be made: 

Auuuslly 
Semiannually 
Quarterly 
Monthly 

+0. 5 
+. 3 
+ 2 
+. 1 

+0. 5 
+ 2 
+. 1 
0 

+0. 4 
+. 1 
0 

+0. 3 
0 — . 1 

+0. 2 +0. 1 
0 —. 1 

0 —. 2 
0 — 0. 1 — 0. 2 -0. 4 -0. 5 

'Ihus, at age 66, male, the multiple found in Table I, adjusted for quarterly pay- 
ments the first of which is to be made 1 full month after the annuity starting 
date, is 14. 5 (14, 4+. 1); for semiannual payments the first of which is 6 full 
months from ihe annuity starting date, the adjusted multiple is 14. 2 (14. 4 —. 2); 
for annual payments the first of which is 1 full month from the annuity starting 
date, the adjusted multiple is 14. 9 (14. 4+. 5). If the annuitant in the example 
shown in subparagraph (b) (8) were to receive an annual payment of $1, 200 12 
full months after his annuity starting date, the amount of the expected return 
would be $16, 680 ($1, 200' [14. 4 —. 5=18. 9]). 

(5) Expected return under uniform payment joint and, survivor annuity. — In 
the case of a joint and survivorship contract involving two annuitants which 
provides the first annuitant with a monthly income for life and, after the death 
of the first annuitant, provides an identical monthly income for life to a second 
annuitant, the expected return shall be determined by multiplying the amount of 
the annual payment by the multiple shown in Table II under the ages and sexes 
of the annuitants as of the annuity starting date. For example, a husband 
purchased a joint and survivorship annuity contract providing for payments of 
$100 per month for life and, after his death, for the same amount to his wife 
for the remainder of her life. At the annuity starting date his age at his near- 
est birthday is 70 and that of his wife is 67. The expected return is computed 
as follows: 
Twelve monthly payments of $100 
hlultiple shown in Table II (male, age 70; female, age 67) 

$1, 200 
19. 7 

Expected return ($1, 200' 19. 7) $28, 640 

An adjustment of the applicable multiple shown in Table II is required where 
payments under a joint and survivorship contract are made quarterly, semian- 
nually, or annually, or where the interval between the annuity starting date and 
the date of the first payment is less than the interval between future payments. 
This adjustincnt shall be made in the same manner as described in subparagraph 
(b) (4). 

(6) Empeoted return under variable payment joint and survivor annuities. — 
(i) In the case of a contract which provides that a specified annuitant is to re. 
ceive a certain payment as an annuity for life and after his death a reduced an. 
nuity is to be paid to a specified survivor (but not if the second annuitant 
predeceases the first), the expected return shall be computed in the following 
fnanner. The multiple applicable to the first annuitant is to be found in Table I 
as though the contract were for a single life annuity. The portion of the ex. 
pected return with respect to the first annuitant is then computed by applying the 
multiple so found in Table I to the total payments received annually. See the 
example in subpara raph (b) (8). 

Table II is then used to locate the multiple under both of the nnnuitants' ages 
as of their nearest birthdays on the annuity starting date. The multiple so de. 
termined for both annuitants is reduced by the amount of the single life multiple 
determined for the first annuitant. The difference is then multiplied by the 
amount of the total payment to be received annually by the second annuitant 
Add this result to the portion of the expected return with respect to the first an 
nuitant to obtain the expected return under the contract. These principles may 
bc illustrated by the following example: 

Emampte. A husband purchased a joint and survivorship annuity contraci 
providing for payments of $100 per month ($1, 200 per year) for life and, after 
his death, payinents to his wife of $50 pcr month ($600 per year) for life. 



the annuity starting date, his nearest birthday is 70 and that of his wife 67. The 
expected return under the contract is coinputed as follows: 

Multiple from Table II (male, age 70; female, age 67) 10, 7 
Multiple from Table I (male, age 70) 12, 1 

Difference (multiple applicable to second annuitant) 7. 6 

Portion of expected return (second annuitant), 7. 6X$600 $4; 560 
portion of expected return (first annuitant), 12. 1X$1, 200 $14, 520 

Expected return under the contract $19, 080 

Ihe total expected return (in this example, $19, 080) is to be used in computiug 
the amount to be excluded from gross income. Thus, if the investment in the 
contract in this example is $14, 810, the exclusion ratio is $14, 810/$19, 080, or 7o 
percent. The amount excludable from each monthly paynient maile to the husband 
is 75 percent of $100, or $75, and $25 of each payment received iu his taxable year 
by the annuitant will be included in his gross income. After the husband' s 
death, the amount to be excluded bv the surviving wife would be 75 percent of 
each monthly payment of $50, or $87. 50, and $12. 50 of each paynient received 
in her taxable year would be includible in her gross income. An adjustnient of 
the applicable multiples shown in Tables I and II is required where paymeuts 
under a joint and survivorship contract are made quarterly, semianiiually, or 
annually, or where the interval between the annuity starting date and the date 
of the first payment is less than the interval between future payments. This 
adjustment shall be inade in the same mauner as described in subparagraph 
(b) (4). 

(ii) In the ease of a contract which provides that a certain aniount is to be 
paid as an annuity to a specified annuitant for the joint lives of such annuitant 
and another person, or is to be paid jointly to both during their joint lives, and 
a sinaller amount is to be paid as an annuity to the survivor re ardless of which 
of the annuitants is the first to die, the expected return shall be computed in 
the following manner. Table II is used to locate the multiple uuder both the 
annuitants' ages as of their nearest birthdays on the annuity starting date. The 
multiple so determined is reduced by the multiple under both the annuitants' ages 
found in Table IIA. The difference is then multiplied by the ainount of the 
reduced payment to be received annually by the survivor annuitant. Add this 
result to the portion of the expected return obtained by multiplying the multiple 
found in Table IIA. by the total payment to be received annually while both 
annuitants are alive. These principles may be illustrated by the followiug 
example: 

Example. A husband purchased a joint and survivorship annuity contract pro- 
viding for payments of $100 per month ($1, 200 per year) for as long as both 
be and his wife live, and, after the death of the first to die, payments to the 
survivor of $50 a month ($600 per year) for life. At the annuity starting date, 
his nearest birthday is 70 and that of his wife 67. The expected return under 
the contract is computed as follows: 
Multiple from Table II (male, age 70; female, age 67) 19. 7 
Multiple from Table IIA (male age 70; female, age 67) 9. 8 

Difference 10. 4 

Portion of expected return (reduced paymeut), 10. 4X$600 $6 240 
Portion of expected return (full payment), 9. 8X$1, 200 $11 160 

Expected return under the contract $17, 400 
The total expected return (in this example, $17, 400) is to be used in computing 
the amount to be excluded from gross income. Thus, if the investment in the 
contract in this example is $18, 250, the exclusion ratio is $13, 250/$17, 400, or 
76. 1 percent. The amount excludable from each monthly payinent made while 
both are alive is 76. 1 percent of $100, or $76. 10, and $28. 90 of each payment re- 
ceived in the taxable year will be included in gross income. After tlie death of 
'the first to die, the amount to be excluded by the survivor would be 76. 1 percent 
of each monthly payment of $50, or $88. 05, and $11. 95 of each payment received 
in his or her taxable year (as the ease may be) would be includible in his or 
her gross income. An adjustment of the applicable multiples shown in Tables II 
and IIA is required where payments under a joint and survivorship contract 
are made quarterly, semiannually, or annually, or where the interval between 
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the annuity starting date and the date of the first payment is less than tl 
interval between future payments. This adjustment shall be made in the san 
manner as described in subparagraph (b) (4). 

(7) Earpectert return for term certain. — In the ease of an annuity which . 

to be paid for a. term certain such as a fixed number of months or years, withor 
regard to life expectancy, the expected return is determined by multiplying tl 
fixed number of vears or months, as the case may be, by the amount of the pa; 
zneut provided in the contract for each such period. 

(c) Exclusion u, here there is a refund feature. — If (I) the exyected retur 
under a contract depends to some extent on life expectancy, (2) the annuli 
contract provides for payments to a beneficiary or the estate of an annuitan 
and (8) such payments are in the nature of a refund of the consideration pah 
the investment in the contract is to be determined in the following manner: 

(i) Determine the number of years necessary for the guaranteed amour 
to be fully paid by dividing the maximum amount guaranteed as of tb 
anmrity starting date by the amount to be received annuaBy under the cor 
tract. The number of years should be stated in terms of the nearest who] 
year considering for this puryose a fraction of one-half or more as the neo 
greater number of whole vears. 

(ii) Consult Table III for the appropriate percentage under the who] 
number of years found in (i) and the age of the annuitant at the annuit 
starting date. 

(iii) Using the percentage found in (ii), find the percentage of whicheve 
of the following is the smaller: (a) the investment in the contract as r 
the annuity starting date or (b) the total amount guaranteed as of such dati 

(iv) Subtract the amount found in (iii) to the nearest dollar from tb 
investment in the contract as of the annuity starting date. 

The result is the investment in the contract adjusted for the value of the refun 
feature and is to be used in determining the exclusion ratio. No adjustmes 
similar to that required by subparagraph (b) (4) is required to the percentag 
found in Table III. These principles may be illustrated by the followin 
example: 

Example. A husband, age 65, purchased for $21, 0&, an immediate installmes 
refund annuity payable $100 per month for life. The contract provided ths 
in the event the husband did not live long enough to recover the full purchas 
price, ps. yments were to be made to his wife until the total payments under th 
contract equaled the purchase price. The investment in the contract adjuste 
for the purpose of determining the exclusion ratio is computed in the followin 
manner: 
Cost of the annuity contract (investment in the contract, unadjusted) $21, 05 
Amount to be received annually $1, 200 
Number of years for which payment is guaranteed ($21, 053 

divided by $1, 200) 17. 5 
Rounded to nearest whole number of years 18 
Percentage located in Table III for age 65 (age of the annuitant 

as of the annuity starting date) and 18 (the number of whole 
years) 80 

Less value of refund feature to the nearest dollar (30% of 
$21, 053) 6, 81 

Investment in the contract adjusted for the value of the re- 
fund feature $14, 73 

In the case of contracts, under which the investment in the contract is less tha 
the guaranteed amount, only the portion of the guaranteed amount which doc 
not exceed the investment in the contract constitutes a refund of the premium 
or other consideration paid. 

(d) Special rules relating to investment in the contract. — (1) Employer co~ 

tributions. — The term "aggregate of premiums and other consideration paid, " fc 
the purposes of this paragraph, shall include not only amounts contributed by tb 
employee, but also amounts contributed by the employer to the extent that (i 
such amounts were includible in the gross income of the employee at the tirs 
contributed or (ii) such amounts would not have been includible in the grot 
income of the employee had they been paid directly to the employee at the tim 
contributed by the employer. 

In addition to the foregoing, any amount found excludable under yaragrayl 
(1) and (2) (D) of section 101(b), under paragraph (1) of section 22(b) of tl 
Internal Revenue Code of 1939, or under regulations with resyect to either & 
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these, shall also be treated as consideration paid by the elnployee. Contributions 
of employers excludable from employees' gross income at the time contributed 
which, i&ad they been paid directly to the emplovees, would have been includible 
in their gross incoine are not to be included in the "aggregate of premiums and 
other consideration paid" in determining investment in the contract. Thus, if 
an employer made coutributions, under a qualified plan, toward the purchase 
of a contract providing an annuity for an employee or his beneficiary, and if 
such contribution would have been taxable income to the employee at the time 
had it been paid directly to him as compensation instead, the aggregate of pre- 
miums and other consideration paid &vould iiot include such contributions. 

(2) (', e&q«bt su& vivor annnitn«is. — In the case of a joint and survivor annuity 
contract in respect of which the first annuitant died in 1051, 1!);&2, or 1053, section 
72(i) requires that the "aggregate of premiums or other consideration. paid" 
with respect to the surviving annuitant shall be the basis of the contract as deter- 
mined under section 118(a) (5) of the Internal Revenue Code of 1099. (Icor rules 
governing this determination, see Regs. 118, $ 50. 110(a) (5) — 1. ) In deierlnining 
such sur~viving annuitant's investment in the contract, such aggregate shall be 
reduced only by amounts received under the contract by the surviving annuitant 
alone and so received before the annuity starting date to the extent such an 
amount was excludable from his gross income at the time of receipt. For defini- 
tion of annuity startiiig date for such cases, see subparagraph (b) (2) of this 
paragraph. 

(e) Special cases. — If the terms of the contract arc such that Tables I, II, 
IIA, and III cannot be correctly applied, assistance should be requested from 
the ofiice of the District Director of Internal Revenue with whoin the income 
tax return is to be filed. Iu such cases the computation shall be made on the 
basis of tables which will be consistent with Tabies I, II, IIA, and III. 

(f) Tables. — The tables to be used in connection with this paragraph are 
as follows: 

Tanlx I. — Ordin«rg life annuities — one life — expected return ntultipleg 

Ages 

Male Female 
Muitipies 

Ages 

Male Female 
Mu. 'tiples 

Ages 

Male Female 
Mu'tip!ca 

6 
7 
8 
9 

10 

11 
12 
13 
14 
15 

16 
17 
18 
19 
20 

21 
22 
23 
24 
25 

31 
32 
33 
34 
35 

36 
37 
38 
39 
40 

11 
12 
13 
14 
15 

16 
17 
18 
19 
20 

21 
22 
23 
24 
25 

26 
27 
28 
29 
30 

31 
32 
33 
34 
35 

36 
37 
38 
39 
40 

41 
42 
43 
44 
45 

65. 0 
G4. 1 
63. 2 
62. 3 
61. 4 

60. 4 
59. 5 
58. 6 
67. 7 
56. ? 

55. 8 
54. 9 
53. 9 
53. 0 
52. 1 

51. 1 
50. Z 
49. 3 
48. 3 
47. 4 

46. 5 
45. 6 
44. 6 
43. 7 
42. 8 

41. 9 
41. 0 
40. 0 
39. 1 
38. 2 

37. 3 
36. 5 
35. 6 
34. 7 
33. 8 

41 
42 
43 
44 
45 

46 
47 
48 
49 
60 

51 
52 
53 
54 
55 

56 
57 
58 
59 
60 

61 
62 
63 
64 
65 

66 
67 
68 
69 
70 

71 
72 
73 
74 
75 

46 
47 
48 
49 
50 

51 
52 
53 
54 
55 

56 
67 
58 
59 
60 

61 
62 
63 
64 
65 

66 
67 
68 
69 
70 

71 
72 
73 
74 
75 

76 
77 
78 
79 
80 

33. 0 
32. 1 
31. 2 
30. 4 
29. 6 

28. 7 
27. 9 
27. 1 
26. 3 
25. 5 

24. 7 
24. 0 
23. 2 
22. 4 
21. 7 

21. 0 
20. 3 
19. 6 
18. 9 
18. 2 

17. 5 
16. 9 
16. 2 
15. 6 
15. 0 

14. 4 
13. 8 
13. 2 
12. 6 
12. 1 

11. 6 
11. 0 
10. 5 
10. 1 
9. 6 

76 
77 
78 
79 
80 

Sl 
82 
83 
84 
85 

8G 
87 
88 
89 
90 

91 
92 
93 
94 
95 

96 
97 
98 
99 

100 

101 
102 
103 
104 
105 

]06 
107 
108 
109 
110 
111 

81 
82 
83 
84 
85 

86 
87 
88 
89 
90 

91 
92 
93 
94 
95 

96 
97 
98 
99 

100 

101 
102 
103 
104 
105 

106 
107 
108 
109 
110 

111 
112 
113 
114 
115 
116 

9. 1 
&7 
8. 3 
7. 8 
7. 5 

Xl 
6. 7 
6. 3 
6. 0 
5. 7 

5. 4 
5. 1 
4. 8 
4. 5 
4. 2 

4. 0 
3. 7 

&1 
2. 9 
2. 7 
2. 5 
2. 3 
2. 1 

l. 9 
1. 7 
l. 6 
l. 3 
I. 2 

LO . 8 . 7 . 6 . 5 
0 



704 

TAnrz II. — Ordinary joint life and last survioor annuities — teoo R47es — expected 
return multi@les 

Ages 

Male 

Male 

Female 

35 36 

40 41 

39 40 

44 46 61 

35 
36 
37 
38 
39 
40 

40 
41 
42 
43 

45 

46. 2 45. 7 
45. 2 

45. 3 
44. 8 
44. 8 

44. 8 
44. 3 
43. 8 
43. 3 

44. 4 44. 0 
43. 9 43. 5 
43. 4 42. 9 
42. 9 42. 4 
42. 4 41. 9 

41. 4 

43. 6 
43. 1 
42. 5 
42. 0 
41. 5 
41. 0 

43. 3 
42. 7 
42. 1 
41. 6 
41. 0 
40. 5 

43. 0 42. 6 
42, 3 42. 0 
41. 8 41. 4 
41. 2 40. 8 
40. 6 40. 2 
40. 1 39. 7 

42. 3 
41. 7 
41. 1 
40. 5 
39. 9 
39. 3 

42. 0 
41. 4 
40. 7 
40. 1 
39. 5 
3L9 

41. 8 
41. 1 
40. 4 
39. 8 
39. 2 
SL6 

41 
42 
43 
44 
45 

46 
47 

46 
47 
48 
49 
50 

51 
52 

40. 5 40. 0 
39. 6 

39. 6 
39. 1 
38. 6 

39. 2 
38. 7 
38. 2 
37 7 

38. 8 
38. 2 
37. 7 
37. 2 
36. 8 

38. 4 
37. 8 
37. 3 
36. 8 
36. 3 

3S. 0 
37. 5 
369 
364 
35. 9 

35. 4 
35. 0 

Agee 

Male 

Male 

Femsle 

48 49 

63 64 

61 62 63 

67 68 69 

35 
36 
37 
38 
39 
40 

40 
41 
42 
43 
44 
45 

41. 5 41. 3 
40. 8 40. 6 
40. 2 39. 9 
39. 5 39. 2 
38. 9 38. 6 
38. 3 38. 0 

41. 0 
40. 3 
39. 6 
39. 0 
38. 3 
37. 7 

40. 8 
40. 1 
39. 4 
38. 7 
38. 0 
37. 4 

40. 6 40. 4 
39. 9 39. 7 
39. 2 39. 0 
3L5 38. 8 
37. 8 37. 6 
37. 1 36. 9 

40. 3 
39. 5 
38. 8 
38. 1 
37. 3 
36. 6 

40. 1 
39. 3 
38. 6 
37. 9 
37. 1 
36, 4 

40. 0 
39. 2 
38. 4 
37. 7 
36. 9 
36. 2 

39. 8 
39. 0 
38. 3 
37. 5 
36. 8 
36. 0 

39. 7 
38. 9 
38. 1 
37. 3 
36. 6 
35. 9 

39. 6 
38. S 
3S. 0 
37. 2 
36. 4 

39. 5 
3L6 
37. 9 
37. 1 
36. 3 
35. 5 

41 
42 
43 
44 
45 

46 
47 
48 
49 
50 

37. 7 37. 3 
37. 1 36. 8 
36. 5 36. 2 
36. 0 35. 6 
35. 5 35. 1 

37. 0 
36. 4 
35. 8 
35. 3 
34. 7 

36. 7 
36. 1 
35. 5 
34. 9 
34. 4 

36. 6 36. 2 
35. 8 35. 6 
35. 2 34. 9 
34. 6 34. 3 
34. 0 33. 7 

' 

36. 0 
35. 3 
34. 7 
34. 0 

. 4 

35. 7 
35. 1 
34. 4 
33. 8 
33. 1 

35. 5 35. 8 
34. 8 34. 6 
34. 2 33. 9 
33. 5 33. 3 
N. 9 32. 6 

35. 1 
34. 4 
33. 7 
33. 0 
32, 4 

35. 0 
34. 2 
33. 5 
32. 8 
32. 2 

34. 8 
34. 1 
33. 3 
32. 6 
31. 9 

46 
47 
48 
49 
50 

51 
52 
53 
54 
55 

67 
58 
59 
60 

61 
52 
53 
54 
55 

66 
67 
68 
69 
60 

61 
62 
63 
64 
65 

35. 0 
34. 5 
34. 0 

34. 6 
34. 1 
33. 6 
33. 1 

34. 2 
33. 7 
33. 2 
32. 7 
32. 3 

33. 8 
33. 3 
32 8 
32. 3 
31. 8 

31. 4 

33. 5 33. 1 
32. 9 32. 6 
32. 4 32. 0 
31. 9 31. 5 
31. 4 31. 0 

30. 9 30. 5 
30. 5 30. 1 

29. 6 

32. 8 
32. 2 
31. 7 
31. 2 
30. 6 

30. 1 
29. 7 
29. 2 
28. 8 

32. 5 
31. 9 
31. 4 
30. 8 
30. 3 

29. 8 
29. 3 
2L 8 
28. 3 
27 9 

32. 2 32. 0 
31. 6 31. 4 
31. 1 30. 8 
30. 5 30. 2 
29. 9 29. 6 

29. 4 29. 1 
28. 9 28. 6 
28. 4 28. 1 
27. 9 27. 6 
27. 5 27. 1 

26. 7 
26. 2 

31. 7 
31. 1 
30. 5 
29. 9 
29. 3 

2L 8 
28 2 
27. 7 
27. 2 
26. 7 

26. 3 
25. 8 
25. 4 

31. 6 

30. 2 
29. 6 
29. 0 

2L 5 
27. 9 
27. 4 
26. 9 
26. 4 

25. 9 
25. 4 
25. 0 
24. 6 

31. 3 
30. 6 
30. 0 
29. 4 

28. 2 
27. 6 
27. 1 
2S 5 
2S0 

25. 5 
25. 1 
24. 6 
24. 2 
23. 8 
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TABLE IZ. — Ordinary joint life anrl /ast survivor annuities — tivo lives — especsed 
return ma iii pies — Continued 

Male 

Male I'emale 

61 

66 

62 63 64 

6? 68 69 70 

66 67 

71 72 73 

69 

74 

70 71 

75 76 

72 

77 78 

36 
36 
37 
38 
39 
40 

41 
42 
43 
44 
45 

46 
47 
48 
49 
50 

51 
52 
53 
54 
55 

66 
57 
58 
59 
60 

40 
41 
42 
43 
44 
45 

46 
47 
48 
49 
50 

61 
52 
53 
54 
55 

56 
57 
58 
59 
60 

61 
62 

64 
G5 

39. 4 
38. 5 
37. 7 
36. 9 
36. 2 
35. 4 

34. 6 
33. 9 
33. 2 
32. 5 
31. 8 

31. I 
30. 4 
29. 8 
29. I 

27. 9 
27. 3 
26. 8 
26. 2 
25. 7 

25. 2 
'24. 7 
24. 3 
23. 8 
23. 4 

39. 3 39. 2 39. I 
38. 4 38. 3 38. 2 
37. 6 37. 5 37. 4 
36. 8 36. 7 36. 6 
36. 0 35. 9 35. 8 
35. 3 35. I 36. 0 

34. 5 34. 4 34. 2 
33. 7 33. 6 33. 5 
33. 0 32. 9 32. 7 
32. 3 32. I 32. 0 
31. 6 31. 4 31. 3 

30. 9 30. 7 30. 5 
30. '2 30. 0 29. 8 
29. 5 29. 3 29. 2 
28. 9 28. 7 28. 5 
28. 3 28. I 27. 8 

27. 7 27. 4 27. 2 
27. I 26. 8 26. 6 
26. 5 26. 2 26. 0 
25. 9 25. 7 25. 4 
25. 4 25. I 24. 9 

24. 9 24. 6 24. 3 
24. 4 24. I 23. 8 
23. 9 23. 6 23. 3 
23. 5 23. I 22. 8 
23. 0 22. 7 22. 3 

39. 0 
38. 2 
37. 3 
36. 5 
35. 7 
34. 9 

34. I 
33. 4 
32. 6 
31. 8 
31. I 

30. 4 
29. 7 
29. 0 
2S. 3 
27. 6 

27. 0 
26. 4 
25. 8 
25. 2 
24. 6 

24. I 
28. 5 
2X 0 
22. 5 
22. 0 

38. 9 38. 9 
38. I 38. 0 
37 3 37 2 
3E4 36. 4 
35. 6 35. 5 
34. 8 34. 7 

34. 0 33, 9 
33. 2 33, 1 
32. 5 32. 4 
31. 7 31. 6 
31. 0 30. 8 

30. 2 30. I 
29. 5 29. 4 
28. 8 28. 7 
28. I 28. 0 
27. 5 27. 3 

26. 8 26. 6 
26. 2 26. 0 
25. 6 25. 4 
25. 0 24. 7 
24. 4 24. I 

23. 8 23. 6 
23. 3 23. 0 
22. 7 22. 5 
22. 2 21. 9 
21. 7 21. 4 

38. 8 
38. 0 
37. I 
36. 3 
35. 5 
34. G 

33. 8 
33. 0 
32. 3 
31. 5 
30. 7 

30. 0 
29. 3 
28. 5 
27. 8 
27. I 
26. 5 
25. 8 
25. 2 
24 6 
23. 9 

23. 4 
22. 8 
22. 2 
21. 7 
21. 2 

38. 8 
37. 9 
37. I 
36. 2 
35. 4 
34. 6 

33. 8 
33. 0 
32. 2 
31. 4 
30. 6 

29. 9 
29. I 

27. 7 
27. 0 

26. 3 
25. 7 
25. 0 
24. 4 
23. 8 

23. 2 
22. 6 
22. 0 
21. 5 
20. 9 

38. 7 
37. 9 
37. 0 
36. 2 
35. 3 
34. 5 

38. 7 
37. 8 
36. 9 
36. I 
35. 3 
34. 4 

33. 7 33. 6 
32. 9 32. 8 
32. I 32. 0 
31. 3 3L 2 
30. 6 30. 4 

29. 8 29. 7 
29. 0 28. 9 
28. 3 28. 2 
27. 6 27. 5 
26. 9 26. 7 

26. 2 26. 0 
25. 5 25. 4 
24. 8 24. 7 
24. 2 24. 0 
23. 6 23. 4 

23. 0 22. 8 
22. 4 22. 2 
21. 8 21. 6 
21. 2 21. 0 
20. 7 20. 5 

38. 6 
37. 8 
36. 9 
36. 0 
35. 2 
34. 4 

33. 5 
32. 7 
31. 9 
31. I 
30. 4 

29. 6 
28. 8 
28. I 
27. 4 
26. 6 

25. 9 
25. 2 
24. 6 
23. 9 
23. 3 

22. 6 
22. 0 
21. 4 
20. 9 
20. 3 

38. 6 
37. 7 
36. 9 
36. 0 
35. 2 
34. 3 

33. 5 
32. 7 
BL9 
31. I 
30. 3 

29. 5 
28. 7 
28. 0 
27. 3 
26. 5 

25. 8 
25. I 
24. 4 
23. 8 
23. I 

22. 5 
21. 9 
21. 3 
20. 7 
20. I 

61 
62 
53 
64 
66 

66 
67 
68 
G9 
70 

23. 0 22. 6 
22 2 

22. 2 
21. 8 
21. 4 

21. 9 
21. 5 
21. I 
20. 7 

21. 6 
21. I 
20. 7 
20. 3 
19. 9 

21. 3 21. 0 
20. 8 20. 5 
20. 4 20. I 
20. 0 19. 6 
19. 6 19. 2 

20. 7 
20. 2 
19. 8 
19. 3 
18. 9 

20. 4 
19. 9 
19. 5 
19. 0 
18. 6 

20. 2 20. 0 
19. 7 19. 5 
19. 2 19. 0 
18. 7 18. 5 
18. 3 18. 0 

19. 8 
19. 2 
18. 7 
18. 2 
17. 8 

19. 6 
19. 0 
18. 5 
18. 0 
17. 5 

66 
67 
58 
69 
70 

71 
72 
73 

71 
72 
73 
74 
75 

76 
77 
78 

19. 2 18. 8 
18. 5 

18. 5 
18. I 
17. 8 

18. 2 
17. 8 
17. 4 
17. I 

17. 9 17. 6 
17. 5 17. 2 
17. I 16. 8 
16. 7 16. 4 
16. 4 16. I 

15. 7 

17. 3 
16. 9 
I& 5 
16. I 
15. 8 

15. 4 
15. I 

17. I 
16. 7 
16. 2 
15. 8 
15. 5 

1. 5. I 
14. 8 
14. 4 
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TA8Lz II. — Ordinary joint Life and Last survivor annuities — tioo Lives — ezyeeted 
return muttiotes — Continued 

Ages 

Male 

Male 

Female 

74 75 76 

79 80 81 82 

78 80 81 82 

85 86 87 89 

35 
36 
37 
38 
39 
40 

40 
41 

43 
44 
45 

38. C 

37. 7 
36. 8 
36. 0 
35. 1 
34. 3 

38. 5 
3?. 6 
36. 8 
35. 9 
35. 1 
34. 2 

38. 5 
37. 6 
36. 7 
35. 9 
35. 0 
34. 2 

38. ' 
37. 6 
36. 7 
3&9 
35. 0 
34. 1 

38. 4 
37. 6 
3G. 7 
35. 8 
35. 0 
34. 1 

38. 4 
37. 5 
36. 7 
35. 8 
34. 9 
34. 1 

38. 4 38. 4 
37. 5 37. 5 
36. 6 36. 6 
35. 8 35. 8 
34. 9 34. 9 
34. 1 34. 0 

38. 4 
37. 5 
36. 6 
36 7 
34. 9 
34, 0 

38. 4 
37. 5 
36. 6 
35. 7 
34. 8 
34. 9 

38. 3 
37. 5 
36. 6 
35. 7 

34. 0 

38. 3 
37. 4 
36. 6 
35. 7 
34. S 
34. 0 

41 
42 
43 
44 
45 

46 
47 
48 
49 
50 

51 
52 
53 
54 
55 

56 
57 
68 
59 
60 

61 
62 
63 
64 
65 

66 
67 
68 
69 
70 

46 
47 
48 
49 
50 

51 
52 
53 
54 
55 

56 
57 
68 
59 
60 

61 
62 
63 
64 
65 

66 
67 
68 
69 
70 

71 
72 
73 
74 
75 

33. 4 33. 4 33. 3 
32. 6 32. 6 32. 5 
31. 8 31. 8 31. 7 
31. 0 30. 9 30. 9 
30. 2 30. 1 

29. 4 29. 4 29. 3 
28. 7 28. 6 28. 5 
27. 9 27. 8 27. 8 
27. 2 27. 1 27. 0 
26. 4 26. 3 2L3 

25. 7 25. 6 25. 5 
25. 0 24. 9 2*8 
24. 3 24. 2 24. 1 
23. 6 23. 5 23. 4 
23. 0 22. 9 22. 8 

22. 3 22. 2 22. 1 
21. 7 21. 6 21. 5 
21. 1 21. 0 20. 8 
20. 5 2L4 20. 2 
19. 9 19. 8 19. 6 

19. 4 19. 2 19. 1 
18. 8 18. 7 18. 5 
18. 3 1%1 180 
17. 8 17. 6 17. 4 
17. 3 17. 1 16. 9 

16. 9 16. 6 16. 4 
16. 4 16. 2 16. 0 
16. 0 15. 7 15. 5 
15. 6 15. 3 15. 1 
15. 2 14. 9 14. 7 

33. 3 
32. 5 
31. 7 
30. 8 
30. 0 

29. 2 
28. 5 
27. 7 
26. 9 
26. 2 

25. 5 
24. 7 
24. 0 
23. 3 
22. 7 

22. 0 
21. 3 
20. 7 
20. 1 
19. 5 

18. 9 
18. 3 
17. 8 
17. 3 
16. 7 

16. 3 
15. 8 
15. 3 
14. 9 
14. 5 

33. 3 
32 4 
31. 6 
30. 8 
30. 0 

29. 2 
2k 4 
27. 6 
26. 9 
26. 1 

25. 4 
24. 7 
23. 9 
23. 2 
22. 6 

21. 9 
21. 2 
20. 6 
20. 0 
19. 4 

18. 8 
18. 2 
17. 6 
17. 1 
16. 6 

16. 1 
15. 6 
151 
14. 7 
14. 3 

33. 2 
32 4 
31. 6 
30. 8 
29. 9 

29. 2 
28. 4 
27. 6 
26. 8 
26. 1 

23. 3 
24. 6 
23. 9 
23. 2 
22. 5 

21. 8 
21. 1 
20. 5 
19. 9 
19. 3 

18. 7 
18. 1 
17. 5 
17. 0 
16. 4 

15. 9 
15. 4 
15. 0 
14. 5 
14. 1 

33. 2 33. 2 33. 2 
32. 4 32. 3 32. 3 
31. 5 31. 5 31. 5 
30. 7 30. 7 30. 7 
29. 9 29. 9 29. 8 

29. 1 29. 1 29. 0 
2S. 3 28. 3 28. 2 
27. 5 27. 5 27. 5 
26. 8 26. 7 26. 7 
26. 0 26. 0 25. 9 

25. 3 25. 2 25. 2 
24. 5 24. 5 24. 4 
23. 8 23. 7 23. 7 
23. 1 23. 0 23. 0 
22. 4 22. 3 22. 3 

21. 7 21. 6 21. 6 
21. 1 21. 0 20. 9 
20. 4 20. 3 20. 2 
19. 8 19. 7 19. 6 
19. 1 19. 0 19. 0 

18. 5 18. 4 18. 3 
18. 0 17. 8 17. 7 
17. 4 17. 3 17. 2 
16. 8 16. 7 16. 6 
16. 3 16. 2 1G. 0 

i5. 8 i5. 6 i5. 5 
15. 3 15. 1 15. 0 
14. 8 14. 6 14. 5 
14. 3 14. 2 14. 0 
13. 9 13. 7 13. 6 

33. 1 
32. 3 
3L5 

29. 8 

29. 0 
28. 2 
27. 4 
26. 6 
25. 9 

25. 1 
24. 4 
23. 6 
22. 9 
22. 2 

21. 5 
20. 8 
20. 2 
19. 5 
18. 9 

18. 3 
17. 7 
17. 1 
16. 5 
15. 9 

15. 4 
14. 9 
14. 4 
13. 9 
13. 4 

33. 1 
32. 3 
3L4 

29. 8 

28. 2 
27. 4 

25. 8 

25. 1 
24. 3 
23. 6 
22. 9 
2L 2 

21. 5 
20. 8 
20. 1 
19. 4 
18. 8 

18. 2 
17. 6 
17. 0 
16. 4 
15. 8 

15. 3 
14. 8 
14. 3 
13. 8 
13. 3 

33. 1 
32. 3 
3L4 
30. 6 
29. 8 

2!L 9 
28. 1 

2&6 
X. S 

25. C 

24. 3 
23. ( 
22. & 

22. 1 

21. 4 
20. 7 

19. 4 

lit 7 

18. 1 
17 ' 
16. 4 
1(t 3 
15. ( 

15. : 
14. ? 
14. I 
13. 'I 
13. ( 

?1 
72 
73 
74 
75 

7G 
?7 
7& 
?9 
80 

76 
77 
78 
79 
80 

81 
82 
83 
84 
85 

14. 8 
14. 5 
14. 1 
13. 8 

14. 5 14. 3 
14. 2 13. 9 
13. 8 13. 6 
13. 5 13. 2 
13. 2 12. 9 

12, 6 

14. 1 
13. 7 
13. 3 
13. 0 
12. 6 

'2. 3 
12, 1 

13. 8 
13. 5 
13. 1 
127 
12, 4 

12. 1 
11. 8 
11 6 

13. 6 
13. 2 
12. 9 
12. 5 
12, 2 

11. 8 
11. 5 
11. 2 
11 0 

13. 5 13. 3 13. 1 
13. 0 12. 9 12. 7 
12. 7 12. 5 12. 3 
12. 3 12. 1 11. 9 
11. 9 11. 7 11. 5 

11. 6 11. 4 11. 2 
11. 3 11. 1 10. 8 
11. 0 10. 7 10. 5 
10. 7 10. 5 10. 2 
10. 4 10. 2 10. 0 

13. 0 
12. 5 
12. 1 
11. 7 
11. 4 

11. 0 
10. 7 
10. 3 
10. 0 
9. 7 

12. 8 
12. 4 
12. 0 
11. 6 
11. 2 

10. 8 
10. 5 
10. 1 
9. 8 
9. 5 

12. & 

12. ! 
11. ( 
1L! 
11. ( 

10. I 
10. ! 
10. ( 
9. ( 

81 
82 
83 
&4 
85 

86 
8? 
88 
89 
90 

9. 9 9. 7 
9. 4 

9. 5 
9. 2 
9. 0 

9. 3 
9. 0 
8. 7 
8. 5 

9. '! 
&. ! 
8 
S. ! 
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TAmE IIA. — Annuities for joint life only — tu'o lines — es'@ected return rnultiples 

Male 

Male 

Female 

35 

40 

36 37 38 

41 42 43 

39 

44 

40 41 42 

45 46 47 

43 44 45 46 47 

49 50 51 52 

35 
36 
37 

39 
40 

41 
42 
43 
44 
45 

46 
47 

40 
41 
42 
43 
44 
45 

46 
47 
48 
49 
50 

51 
62 

30. 3 29. 9 29. 4 
29. 5 29. 0 

28. 6 

29. 0 
28. 6 
28. 2 
27. 8 

28. 5 
28. 2 
27. 8 
27. 4 
27. 0 

28. 0 
27. 7 
27. 3 
27. 0 
26. 6 
26. 2 

27. 5 27. 0 
27. 2 26. 7 
26. 9 26. 4 
26. 5 26. 1 
26. 2 25. 8 
26. 8 25. 4 

25. 4 25. 0 
24. 6 

26. 6 
26. 2 
25. 9 
25. G 

25. 3 
25. 0 

24. 6 
24. 2 
23. 9 

26. 0 25. 5 24. 9 
25. 7 25. 2 24. 7 
25. 5 25. 0 24. 4 
25. 2 24. 7 24. 2 
24. 8 24. 4 23. 9 
24. 5 24. 1 23. 6 

24. 2 23. 8 23. 3 
238 23. 4 23. 0 
23. 5 23. 1 22. 7 
23. 1 22. 7 22. 3 

22. 4 22. 0 

21. 6 

24. 4 
24. 2 
23. 9 
23. 7 
23. 4 
23. 1 

22. 9 
22. 6 
22. 2 
21. 9 
21. 6 

21. 2 
20. 9 

Ages 

Male 

Me, le Female 53 

49 50 51 

54 55 56 57 

53 54 55 

58 59 60 

56 

61 

57 68 59 60 

62 63 64 65 

35 
36 
37 
38 
39 
40 

40 
41 
42 
43 
44 
45 

23. 8 
23. 6 

23. 2 
2'2. 9 
2'2. 7 

23. 3 22. 7 
23. 1 22. 5 
22. 9 22. 3 
22. 6 22. 1 
22. 4 21. 9 
22. 2 21. 7 

22. 1 
22. 0 
21. 8 
21. 6 
21. 4 
21. 2 

21. 6 
2L4 
21. 2 
21. 1 
20. 9 
20. 7 

21. 0 
20. 8 
20. 7 
20. 5 
20. 3 
20. 1 

20. 4 

20. 1 
20. 0 
19. 8 
19. 6 

19. 8 
19. 7 
19. 6 
19. 4 
19. 3 
19. 1 

19. 3 
19. 1 
19. 0 
18. 9 
18. 7 
18. 6 

18. 7 18. 1 
18. 6 18. 0 
18. 4 17. 9 
18. 3 17. 8 
18. 2 17. 7 
18. 0 17. 5 

17. 5 
17. 4 
17. 3 
17. 2 
17. 1 
17. 0 

17. 0 
1G. 9 
16. 8 
16. 7 
16. 6 
16. 5 

41 
42 
43 
44 
45 

46 
47 
48 
49 
50 

46 
47 
48 
49 
50 

51 
52 
53 
54 
55 

22. 4 
22. 1 
21. 8 
21. 5 
21. 2 

20. 9 
20. 5 
20. 2 

21. 9 21. 4 20. 9 
21. 6 21. 2 20. 7 
21. 4 20. 9 20. 5 
21. 1 20. 6 20. 2 
20. 8 20. 4 19. 9 

20. 5 20. 1 19. 7 
20. 1 19. 8 19. 4 
19. 8 19. 4 19. 1 
19. 5 19. 1 18. 8 

18. 8 18. 4 

20. 4 
20. 2 
20. 0 
19. 8 
19. 5 

19. 2 
19. 0 
18. 7 
18. 4 
18. 1 

19. 9 19. 4 18. 9 
19. 7 19. 2 18. 7 
19. 5 19. 0 18. 6 
19. 3 18. 8 18. 4 
19. 1 18. G 18. 1 

18. 8 18. 4 17. 9 
18. 5 18. 1 17. 7 
18. 3 17. 9 17. 5 
18. 0 17. 6 17. 2 
17. 7 17. 3 1G. 9 

18. 4 
18. 2 
18. 1 
17. 9 
17. 7 

17. 5 
17. 3 
17. 0 
16. 8 
16. G 

17. 9 17. 4 ]6. 9 
17. 7 17. 2 16. 7 
17. 6 17. 1 16. G 
17. 4 16. 9 16. 4 
17. 2 16. 7 16. 3 

17. 0 16. 6 16. 1 
16. 8 16. 4 15. 9 
16. 6 16. 2 15. 7 
16. 4 16. 0 15. 5 
1G. 2 15. 8 15. 3 

IG. 3 
16. 2 
IG. 1 
15. 9 
15. 8 

15. G 

l5. 5 
15. 3 
15. 1 
14. 9 

51 
52 
53 
54 
55 

56 
57 
58 
59 
60 

18. 1 17. 8 
17. 4 

17. 4 17. 0 16. 7 
17. 1 16. 8 16. 4 
16. 8 16. 4 16. 1 

16. 1 15. 8 
15. 5 

16. 3 
16. 0 
15. 8 
15. 5 
15. 2 

15. 9 15. 5 
15. 7 15. 3 
15. 4 15. 1 
15. 1 14. 8 
14. 9 14. 5 

15 1 
14. 9 
14. 7 
14. 4 
14. 2 

14. 7 
14. 5 
14. 3 
14. 1 
13. 9 

56 
57 
58 
59 
60 

61 
62 
63 
64 
65 

14. 9 14. G 14. 3 13. 9 
14. 3 14. 0 13. 7 

13. 7 13. 4 
13. 1 

13. 6 
13. 4 
13. 1 
12. 8 
12. 6 
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ThnLE II jt. — Annuities for joint life only — hao Does — expected reiurn 
Tnulliy les — Continued 

hgee 

Male 

Male 61 62 

Female 66 67 

63 64 65 66 

68 69 20 71 

67 

72 

68 69 70 

73 74 75 76 

72 73 

77 78 

35 
36 
37 
38 
39 
40 

40 
41 
42 
43 
44 
45 

16. 4 
16. 3 
16. 2 
16. 1 
16. 0 
15. 9 

15. 8 
15. 8 
15. 7 
15. 6 
15. 5 
15. 4 

15. 3 
15. 2 
15. 1 
15. 1 
16. 0 
14, 9 

14. 7 
14. 7 
14. 6 
14. 5 
14. 5 
14. 4 

14. 2 
14. 1 
14. 1 
14. 0 
13. 9 
13. 9 

13. 7 
13. 6 
13. 6 
13. 5 
13. 4 
13. 4 

13. 1 
13. 1 
13. 0 
13. 0 
12. 9 
12. 9 

12. 6 
12. 6 
12. 5 
12. 5 
12. 4 
12. 4 

12. 1 
12. 1 
12. 0 
12. 0 
11. 9 
11. 9 

11. 6 
11. 6 
11. 5 
11. 5 
1L5 
11. 4 

11. 1 
11. 1 
11. 1 
11. 0 
11. 0 
11, 0 

10. 7 
10. 6 
10. 6 
10. 6 
10. 5 
10. 5 

10. 2 
10. 2 
10. 1 
10. 1 
10. 1 
10. 0 

41 
42 
43 
44 
46 

46 
47 
48 
49 
50 

51 
52 
53 
54 
55 

56 
57 
5S 
59 
60 

46 
47 
48 
49 
50 

51 
52 
53 
54 
55 

66 
57 
58 
59 
60 

61 
62 
63 
64 
65 

15. 8 15. 3 
15. 7 15. 2 
15. 6 15. 1 
15. 5 15. 0 
15. 3 14. 8 

15. 2 14. 7 
15. 0 14. 6 
14. 9 14. 4 
14. 7 14. 3 
14. 5 14. 1 

14. 3 13. 9 
14. 1 13. 7 
13. 9 13. 6 
13. 7 13. 4 
13. 5 13. 2 

13. 3 12. 9 
13. 0 12. 7 
12. 8 12. 5 
12. 6 12. 3 
12. 3 12. 0 

14. 8 14. 3 13. 8 13. 3 
14. 7 14. 2 13. 7 13. 2 
14. 6 14. 1 13. 6 13. 1 
14. 5 14. 0 13. 5 13. 1 
14. 4 13. 9 13. 4 13. 0 

14. 2 13. 8 13. 3 12. 9 
14. 1 13. 7 13. 2 12. 8 
14. 0 13. 5 13. 1 12. 6 
13. 8 13. 4 13. 0 12. 5 
13. 7 13. 3 12. 8 12. 4 

13. 5 13. 1 12. 7 12. 3 
13. 3 12. 9 12. 5 12. 1 
13. 2 12. 8 12. 4 12. 0 
13. 0 12. 6 12. 2 11. 9 
128 12. 4 12. 1 11. 7 

12. 6 12. 2 11. 9 11. 5 
12. 4 12. 0 11. 7 11. 4 
12. 2 11. 8 11. 5 11. 2 
11. 9 11. 6 11. 3 11. 0 
11. 7 11. 4 11. 1 1RS 

12. 8 
12. 7 
12. 7 
12. 6 
12. 5 

12. 4 
12. 3 
12. 2 
12. 1 
12. 0 

11. 9 
11. 7 
11. 6 
11. 5 
11. 3 

11. 2 
1'1. 0 
10. 9 
10. 7 
10. 5 

12. 3 11. 8 11. 4 
12. 3 11. 8 11. 3 
12. 2 11. 7 11. 3 
12. 1 11. 7 11. 2 
12. 0 11. 6 11. 1 

12. 0 1L5 11. 1 
11. 9 11. 4 11. 0 
11. 8 11. 3 10. 9 
11. 7 11. 3 10. 8 
11. 6 11. 2 10. 7 

11. 5 11. 1 10. 7 
11. 3 10. 9 10. 6 
11. 2 10. 8 10. 5 
11. 1 10. T 10. 3 
1LO 10. 6 10. 2 

10. 8 10. 5 10. 1 
10. 7 10. 3 10. 0 
10. 5 10. 2 9. 8 
1%4 10. 0 9. 7 

. 10. 2 9. 9 9. 6 

10. 9 
10. 9 
10. 8 
10. 8 
10. 7 

10. 6 
10. 6 
10. 5 
10. 4 
10. 3 

10. 3 
10. 2 
10. 1 
10. 0 
9. 9 

9. 8 
9. 6 
9. 5 
9. 4 
9. 3 

10. 5 
10. 4 
10. 4 
10. 3 
10. 3 

10. 2 
10. 1 
10. 1 
10. 0 
9. 9 

9. 9 
9. 8 
9. 7 
9. 6 
9. 5 

9. 4 
9. 3 
9. 2 
9. 1 
8. 9 

10. 0 
10. 0 
9. 9 
9. 9 
9. 8 

9. 8 
9. 7 
9. 7 
9. 6 
9. 5 

Q. 5 
9. 4 
9. 3 
9. 2 
9. 1 

9. 0 
8. 9 
8. 8 
8. 7 
8. 6 

61 
62 
63 
64 
65 

66 
67 
68 
69 
70 

71 
72 
73 

66 
67 
68 
69 
70 

71 
72 
73 
74 
75 

76 
77 
78 

12. 0 11. 8 
11. 5 

11. 5 
11. 2 
11. 0 

11. 2 
11. 0 
10. 7 
10. 5 

10. 9 10. 6 
10. 7 10. 4 
10. 5 10. 2 
10. 2 10. 0 
10. 0 9. 8 

9. 5 

10. 3 
10. 1 
9. 9 
9. 7 
9. 6 

9. 3 
9. I 

10. 0 
9. 8 
Q. 7 
9. 5 
9. 3 

9. 1 
LQ 
L6 

9. 7 
9. 6 
9. 4 
9. 2 
9. 0 

LS 
8. 6 
8. 4 
L2 

9. 4 
9. 3 
9. 1 
L9 
8. 8 

8. 6 
8. 4 
8. 2 
8. 0 
7. 8 

9. 1 
Q. 0 
8. 8 
8. 7 
8. 5 

L3 
8. 1 
LO 
7. 8 
7. 6 

T. 4 

S. 8 
8. 7 
S. 5 
8. 4 
8. 2 

8. 1 
7. 9 
7. 7 
7. 6 
7. 4 

7. 2 
7. 0 

8. 5 
8. 4 
L2 
8. 1 
8. 0 

7. 8 
7. 7 
7. 5 
7. 3 
7. 2 

7. 0 
LS 
6. 7 
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T~zE II j4. — (Inr(uities for joint life o»lp — tuo liees — ezpected return 
multi p les — Continued 

Male 

Male Female 

74 76 77 

81 82 

78 79 80 81 82 

84 85 86 87 

83 84 85 

89 90 91 

35 
36 
37 
38 
39 
40 

41 
42 
43 
44 
45 

46 
47 
48 
49 
50 

51 
52 
53 
54 
55 

56 
57 
58 
59 
60 

61 
62 
63 
64 
65 

66 
67 
68 
69 
70 

71 
?2 
73 
74 
75 

76 
?? 
78 
79 
80 

81 
82 
83 
84 
85 

86 

40 
41 
42 
43 
44 
45 

46 
47 
48 
49 
50 

51 
52 
53 
54 
55 

56 
57 
58 
59 
60 

61 
62 
63 
64 
65 

66 
67 
68 
69 
70 

71 
(2 
73 
74 
75 

76 
77 
78 
79 
80 

81 
82 
83 
84 
85 

86 
87 
88 
89 
90 

91 

9. 7 
9. 7 
9. 7 
9. 7 
9. 6 
9. 6 

9. 6 
9. 5 
9. 5 
9. 5 
9. 4 

9. 4 
9. 3 
9. 3 
9. 2 
9. 1 

9. 1 
9. 0 
8. 9 
8. 9 
8. 8 

8. 7 
8. 6 
L5 
8. 4 
8. 3 

8. 2 
8. 1 
8. 0 
7. 8 
7. 7 

7. 6 
7. 4 
7. 3 
7. 1 
7. 0 

6. 8 
6. 6 
6. 5 
6, 3 

9. 3 
9. 3 
9. 3 
9. 2 
9. 2 
R2 

9. 2 
9. 1 
9. 1 
9. 0 
9. 0 

9. 0 
8. 9 
L9 
8. 8 
LS 

8. 7 
8. 6 
8. 6 
S. 6 
8. 4 

8. 4 
8. 3 
8. 2 
8. 1 
8. 0 

7. 9 
7. 8 
7. 7 
7. 6 
7. 4 

7. 3 
7. 2 
7. 0 
6. 9 
6. 8 

6. 6 
6. 4 
5. 3 
6. 1 
6. 0 

S. 9 
8. 9 
8. 8 
8. 8 
8. 8 
8. 8 

8. 7 
L7 
L7 
L6 
8. 6 

8. 6 
L5 
8. 5 
8. 4 
8. 4 

8. 3 
8. 3 
8. 2 
8. 2 
8. 1 

8. 0 
7. 9 
7. 9 
7. 8 
7. 7 

7. 6 
7. 5 
7. 4 
7. 3 
7. 2 

7. 1 
6. 9 
6. 8 
6. 7 
6. 5 

6. 4 
6. 3 
6. 1 
6. 0 
5. 8 

6. 6 

8. 5 
8. 4 
8. 4 
8. 4 
8. 4 
8. 4 

8. 3 
8. 3 
8. 3 
8. 2 
8. 2 

8. 2 
8. 1 
8. 1 
8. 1 
LO 

8. 0 
7. 9 
7. 9 
7. 8 
7. 7 

7. 7 
7. 6 
7. 5 
7. 5 
7, 4 

7. 3 
7. 2 
7. 1 
7. 0 
6. 9 

6. 8 
6. 7 
6. 6 
6. 4 
6. 3 

6. 2 
6. 1 
5. 9 
5. 8 
5. 6 

5. 5 
5. 3 

8. 1 
8. 0 
8. 0 
8. 0 
8. 0 
8. 0 

7. 9 
7. 9 
7. 9 
7. 9 
7. 8 

7. 8 
7. 8 
7. 7 
7. 7 
7. 7 

7. 6 
7. 6 
7. 5 
7. 5 
7. 4 

7. 3 
7. 3 
7. 2 
7. 1 
7. 1 

7. 0 
6. 9 
6. 8 
6. 7 
6. 6 

6. 5 
6. 4 
6. 3 
6. 2 
6. 1 

6. 0 
5. 9 
5. 7 
5. 6 
5. 5 

5. 3 
5. 2 
5. 0 

7. 7 
7. 7 
7. 6 
7. 6 
7. 6 
7. 6 

7. 6 
7. 5 
?. 5 
7. 5 
7. 5 

7. 4 
7. 4 
?. 4 
7. 3 
7. 3 

7. 3 
?. 2 
?. 2 
7. 1 
7. 1 

7. 0 
7. 0 
6. 9 
6. 8 
6. 8 

6. 7 
6. 6 
6. 6 
6. 5 
6. 4 

6. 3 
6. 2 
6. 1 
6. 0 
5. 9 

5. 8 
5. 7 
5. 5 
5. 4 
5. 3 

5. 2 
5. 0 
4. 9 
4. 7 

7. 3 
7. 3 
7. 3 
7. 2 
7. 2 
7. 2 

7. 2 
7. 2 
7. 2 
7. 1 
7. 1 

7. 1 
7. 1 
7. 0 
7. 0 
7. 0 

6. 9 
6. 9 
6. 9 
6. 8 
6. 8 

6. 7 
6. 7 
6. 6 
6. 5 
6. 5 

6. 4 
6. 4 
6. 3 
6. 2 
6. 1 

6. 0 
6. 0 
5. 9 
5. 8 
5. 7 

5. 6 
5. 5 
5. 3 
5. 2 
5. 1 

5. 0 
4. 9 
4. 7 
4. 6 
4. 5 

6. 9 
6. 9 
6. 9 
B. 9 
6. 9 
6. 9 

6. 8 
6. 8 
6. 8 
6. 8 
6. 8 

6. 7 
6. 7 
6. 7 
6. ? 
6. 6 

6. 6 
6. 6 
6. 5 
6. 5 
6. 4 

6. 4 
6. 4 
6. 3 
6. 3 
6. 2 

6. 1 
6. 1 
LO 
5. 9 
5. 9 

5. 8 
5. 7 
5. 6 
5. 5 
5. 4 

5. 3 
5. 3 
5. 1 
5. 0 
4. 9 

4. 8 
4. 7 
4. 6 
4. 5 
4. - 

6. 6 
6. 6 
6. 5 
6. 5 
6. 5 
6. 5 

6. 5 
6. 5 
6. 5 
6. 4 
6. 4 

6. 4 
6. 4 
6. 4 
6. 3 
6. 3 

6. 3 
6. 2 
6. 2 
6. 2 
6. 1 

6. 1 
6. 1 
6. 0 
6. 0 
L9 
5. 9 
5. 8 
5. 7 
6. 7 
6. 6 

5. 5 
6. 5 
5. 4 
5. 3 
5. 2 

5. 1 
5. 0 
5. 0 
4. 9 
4. 8 

4. 7 
4 5 
4 4 
4. 3 
4. 2 

4. 1 
4. 0 

6. 2 
6. 2 
6. 2 
6. 2 
6. 2 
6. 2 

6. 2 
6. 2 
6. 1 
6. 1 
6. 1 

6. 1 
6. 1 
6. 0 
6. 0 
6. 0 

6. 0 
5. 9 
5. 9 
5. 9 
5. 8 

5. 8 
5. 8 
L7 
5. 7 
5. 6 

5. 6 
5. 5 
5. 5 
5. 4 
5. 4 

5. 3 
5. 2 
5. 2 
5. 1 
5. 0 

4. 9 
4. 9 
4. 8 
4. 7 
4. 6 

4. 5 
4. 4 
4. 3 
4. 2 
4. 1 

3. 9 
3. 8 
3. 7 

5. 9 
5. 9 
5. 9 
5. 9 
5. 9 
5. 9 

5. 8 
5. 8 
5. 8 
5. 8 
6. 8 

5. 8 
5. 8 
5. 7 
5. 7 
5. 7 

5. 7 
5. 6 
5. 6 
5. 6 
5. 0 

5. 5 
5. 5 
5. 5 
5. 4 
5. 4 

5. 3 
5. 3 
5. 2 
5. 2 
5. 1 

5. 1 
5. 0 
4. 9 
4. 9 
4. 8 

4. 7 
4. 7 
4. 6 
4. 5 
4. 4 

4. 3 
4. 2 
4. 1 
4. 0 
3. 9 

3. 8 
3. 7 
3. 6 
3. 5 

5. 6 
5. 6 
5. 6 
5. 6 
5. 6 
5. 5 

6. 5 
5. 5 
5. 5 
5. 5 
5. 5 

5. 5 
5. 5 
5. 4 
5. 4 
5. 4 

5. 4 
5. 4 
5. 3 
5. 3 
5. 3 

5. 3 
5. 2 
5. 2 
5. 2 
5. 1 

5. 1 
5. 0 
5. 0 
4. 9 
4. 9 

4. 8 
4. 8 
4. 7 
4. 7 
4. 6 

4. 5 
4. 5 
44 
4. 3 
4. 2 

4. 1 
4. 1 
4. 0 
3. 9 
3. 8 

3. 7 
3. 6 
3. 5 
3. 4 
3. 3 

5. 3 
5. 3 
5. '3 
5. 3 
5. 3 
5. 2 

6. 2 
5. 2 
5. 2 
6. 2 
5. 2 

5. 2 
5. 2 
5. 1 
5. 1 
Ll 
5. 1 
5. 1 
5. 1 
5. 0 
5. 0 

5. 0 
5. 0 
4. 9 
4. 9 
4. 9 

4. 8 
4. 8 
4. 7 
4. 7 
4. 7 

4. 6 
4. 6 
4. 5 
4. 5 
4. 4 

4. 3 
4. 3 
4. 2 
4. 1 
4. 1 

4. 0 
3. 9 
3. 8 
3. 7 
3. 6 

3. 6 
3. 5 
3. 4 
3. 3 
3. 2 

3. 1 



710 

TartzE II I. — Percent 7ralete 

Duration of guaranteed amount 

Male Female 
4 5 

Years 

8 9 10 12 13 16 17 

6 
7 
8 
9 

10 

11 
12 
13 
14 
15 

16 
17 
18 
19 
20 

21 
22 
23 
24 
?5 

26 
27 
28 
29 
30 

31 
32 
33 
34 
35 

36 
37 
38 
39 
40 

41 
42 
43 
44 
45 

11 
12 
13 
14 
15 

16 
17 
18 
19 
20 

21 
22 
23 
24 
25 

26 
27 
28 
29 
30 

31 
32 
33 
34 
35 

36 
37 
38 
39 
40 

41 
42 
43 
44 
45 

46 
47 
48 
49 
50 

Per- 
cent 

Per- 
cent 

1 
1 
1 

Per- 
cent 

1 
1 
1 
1 

Per- Per- 
cent cent 

1 
1 
1 

1 
1 
1 
1 
2 

Per- 
cent 

Per- 
cent 

2 
2 
2 
2 
2 

Per- 
cent 

1 
1 
1 

2 
2 
2 
3 
3 

Per- 
cent 

1 
1 
1 
1 
1 

2 
3 
3 
3 
3 

Per- 
cent 

1 
1 
1 
1 
1 

1 
1 
1 
2 
2 

2 
2 
2 
2 
3 

3 
3 
3 
3 
4 

Perc- 

entt 
1 
1 
1 
1 
1 

1 
2 
2 
2 
2 

2 
2 
2 
3 
3 

Per- 
cent 

1 
1 
1 
1 
1 

2 
2 
2 
2 
2 

3 
4 
4 
4 
5 

Per- 
cent 

1 
1 
1 
1 
1 

3 
3 
3 
3 
4 

Per- 
cent 

1 
1 
1 
1 
1 

1 
1 
1 
1 
1 

1 
2 
2 
2 
2 

3 
3 
3 
4 
4 

4 
6 
6 
5 
6 

Per- 
cent 

1 
1 
1 
1 
1 

2 
2 
3 
3 
3 

Per- 
cent 

1 
1 
1 
1 
1 

2 
3 
3 
3 
3 

4 
4 

4 
5 

Per- 
cent 

1 
1 
1 
1 
1 

46 
47 
48 
49 
50 

61 
52 
63 
54 
65 

56 
57 
58 
59 
60 

61 
62 
63 
64 
65 

51 
62 
63 
54 
55 

56 
57 
58 
59 
60 

61 
62 
63 
64 
65 

66 
67 
68 
69 
70 

1 
1 
1 
1 

1 
1 
2 
2 
2 

3 
3 
4 
4 
4 

2 
2 
2 
2 
3 

2 
2 
2 
2 
2 

4 

4 
6 
6 

2 
2 
2 
3 
3 

3 
3 
4 
4 
4 

4 
5 
6 
6 
6 

6 
7 
7 
8 
9 

4 

4 
6 
6 

8 
8 
9 
9 

10 

3 
3 
3 
4 
4 

6 
7 
7 
8 
8 

9 
10 
10 
ll 
12 

7 
8 
8 
9 

10 

10 
11 
12 
13 
18 

4 
4 
6 
6 
5 

8 
9 
9 

10 
11 

12 
12 
13 
14 
15 

6 
7 
7 
8 
8 

9 
10 
10 
11 
12 

13 
14 
15 
16 
17 

6 
6 
6 
7 
7 

7 8 
8 8 
8 9 
9 10 
9 10 

10 11 
11 12 
12 13 
12 14 
13 15 

14 16 
15 17 
16 18 
17 19 
19 20 

9 
9 

10 
11 
11 

12 
13 
14 
15 
16 

17 
18 
20 
21 
22 

9 
10 
11 
12 
13 

13 
14 
15 
16 
18 

19 
20 
21 
23 
24 

7 8 
8 9 
8 9 
9 10 

10 11 

10 11 
11 12 
12 13 
13 14 
14 15 

15 16 
16 17 
17 18 
18 19 
19 20 

20 22 
22 ?3 
23 25 
24 26 
26 28 
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of refund feature 

Duration of 8uarautced amourrt — Continued 

Years 

18 19 24 25 27 28 29 30 31 32 33 34 35 

Per- 
cent 

1 
1 
1 
1 
1 

Per- 
cent 

1 
1 
1 
1 
1 

Per- 
cent 

1 
1 
1 
1 
1 

Per- 
cent 

1 
1 
1 
1 
1 

Per- 
cent 

1 
1 
1 
1 
1 

Per- 
cent 

1 
1 
1 
1 
2 

Per- 
cent 

2 
2 
2 
2 
2 

Per- 
cent 

2 
2 
2 
2 
2 

Per- 
cent 

2 
2 
2 
2 
2 

Per- 
cent 

2 
2 
2 
2 
2 

Per- 
cent 

2 
2 
2 
2 
2 

Per- 
cent 

2 
2 
2 
2 
2 

Per- 
cent 

2 
2 
2 
2 
2 

Per- 
cent 

2 
2 
2 
2 
2 

Per- 
cent 

2 
2 
2 
2 
2 

Per- 
cent 

2 
2 
2 
2 
3 

Per- 
cent 

2 
2 
2 
3 
3 

Per- 
cent 

2 
3 
3 
3 
3 

2 
2 
2 
2 
3 

9 
9 

10 
11 
11 

12 
13 
14 
15 
16 

17 
18 
19 
21 
22 

9 
10 
11 
11 
12 

13 
14 
15 
16 
17 

18 
20 
21 
22 
24 

10 
11 
12 
12 
13 

14 
15 
16 
17 
18 

20 
21 
22 
24 
25 

8 
8 
9 
9 

10 

11 
12 
12 
13 
14 

15 
16 
17 
18 
20 

21 
22 
24 
25 
27 

8 
9 
9 

10 
11 

12 
12 
13 
14 
15 

16 
17 
19 
20 
21 

22 
24 
25 
27 
28 

9 
9 

10 
11 
12 

12 . 13 
14 
15 
16 

17 
18 
20 
21 
22 

24 
25 
27 
28 
30 

9 
10 
11 
12 
12 

13 
14 
15 
16 
17 

18 
20 
21 
22 
24 

25 
27 
28 
30 
32 

10 
11 
12 
12 
13 

14 
15 
16 
17 
18 

20 
21 
22 
24 
25 

27 
28 
30 
31 
33 

8 
8 
9 
9 

10 

11 
12 
12 
13 
14 

15 
16 
17 
18 
20 

21 
22 
24 
25 
26 

28 
30 
31 
33 
35 

8 
9 
9 

10 
11 

11 
12 
13 
14 
15 

16 
17 
18 
19 
21 

22 
23 
25 
26 
28 

29 
31 
33 
35 
36 

9 
9 

10 
11 
11 

12 
13 
14 
15 
16 

17 
18 
19 
21 
22 

23 
25 
26 
28 
29 

31 
33 
34 
36 
38 

9 
10 
11 
11 
12 

13 
14 
15 
16 
17 

18 
19 
20 
22 
23 

25 
26 
28 
29 
31 

32 
34 
36 
38 
40 

10 
11 
11 
12 
13 

14 
15 
16 
17 
18 

19 
20 
22 
23 

26 
27 
29 
31 
32 

34 
36 
37 
39 
41 

7 
8 
8 
9 

10 

10 
11 
12 
13 
14 

15 
16 
17 
18 
19 

20 
21 
23 
24 
26 

27 
29 
30 
32 
34 

35 
37 
39 
41 
43 

8 
8 
9 

10 
10 

11 
12 
13 
14 
15 

16 
17 
18 
19 
20 

21 
23 
24 
25 
27 

28 
30 
32 
33 
35 

37 
39 
40 
42 
44 

8 
9 

10 
10 
11 

12 
13 
13 
14 
15 

16 
18 
19 
20 
21 

22 
24 
25 
27 
28 

30 
31 
33 
35 
36 

38 
40 
42 
44 
46 

9 
10 
10 
11 
12 

13 
13 
14 
15 
16 

17 
18 
20 
21 
22 

24 
25 
26 
28 
29 

31 
33 
34 
36 
38 

40 
41 
43 
45 
47 

9 
10 
11 
12 
12 

13 
14 
15 
16 
17 

18 
19 
21 
22 
23 

25 
26 
28 
29 
31 

32 
34 
36 
38 
39 

41 
43 
45 
47 
48 

23 
25 
26 
28 
30 

25 
27 
28 
30 
32 

27 
28 
30 
32 
33 

28 
30 
32 
33 
35 

364050' — o6— 

30 
32 
33 
35 
37 

46 

32 
33 
35 
37 
39 

33 
35 
37 
39 
41 

35 
37 
39 
41 
42 

37 
38 
40 
42 
44 

38 
40 
42 
44 
46 

40 
42 
44 
46 
47 

41 
43 
45 
47 
49 

43 
45 
47 
49 
50 

44 

48 
50 
52 

46 
48 
50 
52 
53 

47 
49 
51 
53 
55 . ' 

49 
51 
52 
54 
56 

50 
52 
54 
55 
57 
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TABI. E III. — PerCent tralttc 

Durstion of gusrsnteed amount 

Msie Female 
I 2 3 4 6 

Years 

8 9 10 11 12 13 14 15 16 17 

66 
67 
68 
69 
70 

71 
72 
73 
74 
75 

Per- Per- 
cent cent 

1 3 
2 3 
2 3 
2 4 
2 4 

Per- Per 
cent cent 

4 0 
5 6 
6 7 
6 7 
6 8 

Per- 
cent 

8 
8 
9 
9 

10 

Per- 
cent 

9 
10 
11 
11 
12 

Per- 
cent 

11 
12 
13 
13 
14 

Per- 
cent 

13 
14 
14 
16 
17 

Per- 
cent 

14 
15 
16 
18 
19 

Per- 
cent 

16 
17 
18 
20 
21 

Per- 
cent 

18 
19 
21 
22 
23 

Per- 
cent 

20 
21 
23 
24 
26 

Per- 
cent 
22 
23 
25 
26 
28 

Per- 
cent 
24 
25 
27 
28 
30 

Per- Per- Per- 
cent cent cent 
26 28 29 
27 20 31 
29 31 33 
30 33 35 
32 34 37 

71 
72 
73 
74 
75 

76 
77 
78 
79 
SG 

81 
82 
83 
84 
85 

76 
77 
78 
79 
80 

81 
82 
83 
84 
85 

86 
87 
88 
89 
90 

2 4 
2 5 
2 5 
3 5 
3 6 

3 6 
3 7 
4 7 
4 8 
4 8 

4 9 
5 9 
5 10 
5 11 
6 11 

6 9 
7 9 
7 10 
8 11 
8 11 

9 12 
10 13 
11 14 
11 15 
12 16 

13 17 
14 18 
15 19 
16 21 
17 22 

11 
12 
12 
13 
14 

15 
16 
17 
19 
20 

21 
23 
24 
26 
27 

13 
14 
15 
16 
17 

18 
20 
21 
22 
24 

25 
27 
28 
30 
32 

15 
16 
18 
19 
20 

21 
23 
24 
26 
27 

29 
31 
33 
34 
36 

18 
19 
20 
22 
23 

24 
26 
28 
29 
31 

33 
35 
37 
38 
41 

20 
21 
23 
24 
26 

27 
29 
31 
33 
34 

36 
38 
40 
42 
44 

22 
24 
25 
27 
29 

30 
32 
34 
36 
38 

40 
42 
44 
46 
48 

25 
26 
28 
30 
31 

33 
35 
37 
39 
41 

43 
45 
47 
49 
61 

27 29 
29 31 
30 33 
32 35 
34 37 

36 39 
38 41 
40 43 
42 45 
44 47 

46 49 
48 51 
50 53 
52 55 
55 57 

32 
34 
35 
37 
39 

41 
43 
45 
48 
50 

52 
54 
56 
58 
60 

34 36 39 
36 38 41 
3S 40 43 
40 42 45 
42 44 47 

44 46 49 
46 4S 51 
48 50 53 
50 53 55 
52 55 57 

54 57 59 
56 59 61 
58 61 63 
60 63 65 
62 65 67 

PAR. 2. INcoME FRQM DISOHARGE oF INDEBTEDNEss 1 SPEcIAL RULE oF ExcLUsIoN 
TIME AND MANNER oF FILINO CONsENT To ADJUSTMENT oF BABIS. — Section 108(a) 
provides that the taxpayer may exclude income resulting from the discharge of 
indebtedness for which the taxpayer is liable, or subject to which the taxpayer 
holds property, if the indebtedness was incurred or assumed by a corporation, or 
by an individual in connection with the acquisition of property used in his trade 
or business. However, to exclude such income, the taxpayer must consent to the 
regulations then in effect under section 1017. Until regulations are issued under 
section 108, such consent, in the case of either a corporation or an individual, 
shall be filed in accordance with i) 89. 22(b) (9) — 1 and 89. 22(b) (9) — 2 of Regula- 
tions 118 (26 C. F. R. , pt. 89). 

PAR. 8. ACREEMENTs As To UsEFUL LITE AND RATE oF DEPRECIATION. — Section 
167(d) provides that a taxpayer and the Secretary or his delegate may, in ac- 
cordance with regulations prescribed by the Secretary or his delegate, enter into 
a binding written agreement dealing specifically with the useful life and rate of 
depreciation of any depreciable property. No such agreemeut will be entered 
into until after the promulgation of the regulations under section 167(d). 

PAR. 4. CIIARITABLE& ETC. , CONTRIBUTIONS AND GIFTS; LIMITATIONS FOR INDIVID- 
UALs; SPEcIAL RUI. E. — The purpose of this paragraph is to prescribe the method 
of application of the benefits and limitations provided by section 170 (b) (1) with 
respect to the special rule applicable to charitable contributions described in 
subparagraph (A) of that section. An individual may claim a deduction for 
charitable contributions made during the taxable year "to or for the use of" 
those recipients described in section 170(c) to the extent that such contributions 
do not exceed 20 perceut of the taxpayer's adjusted gross income. However, 
in any ease where the total contributions exceed the 20-percent limitation, the 
special rule in section 170(b) (1) (A) should be first applied. The total con- 
tributions made directly "to" but not merely "for the use of" any church, school, 
or hospital, as defined in clauses (i), (ii), and (iii) of that section, should be 
claimed as a contribution deduction to the extent that such contributions do not 
exceed 10 percent of the taxpayer's adjusted gross income. Any excess should 
be added to the other contributions to form a basis for the contributions subject 
to the 20-percent limitation. Adjusted gross income need not be reduced by any 
net operating loss carryback for purposes of applying either the 10-percent or 
the 20-percent limitation. The term "hospital" referred to in clause (iii) means 
an organization, the principal functions of which are providing medical or 
hospital care. Such term does not include medical education or medical research 
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of refttrtd feature — Continued 

Duration of guaranteed tuuount — Continued 

Years 

18 19 20 21 26 27 28 30 31 32 

Per. 
cent 

31 
33 
35 
37 
39 

41 
43 
45 
47 
49 

Per- 
cent 

33 
35 
37 
39 
41 

43 
45 
47 
49 
51 

Per- 
cent 

35 
37 
39 
41 
43 

45 
47 
49 
61 
53 

Per 
cent 

37 
39 
41 
43 
45 

47 
49 
51 
53 
55 

Per- 
cent 

39 
41 
43 
45 
47 

49 
51 
53 
55 
57 

Perc- 

entt 
41 
43 
45 
47 
49 

51 
53 
55 
57 
68 

Per- 
cent 

43 
45 
47 
48 
50 

52 
54 
56 
58 
60 

Per- 
cent 

44 
46 
48 
50 
52 

64 
56 
58 
60 
62 

Per- 
cent 

46 
48 
50 
52 
54 

56 
58 
59 
61 
63 

Per- 
cent 

48 
50 
52 
53 
65 

67 
59 
61 
63 
64 

Per- 
cent 

49 
51 
53 
55 
57 

59 
60 
62 
64 
66 

Per- 
cent 

51 
53 
55 
56 
68 

60 
62 
64 
65 
67 

Per- 
cent 

52 
54 
56 
58 
60 

61 
63 
65 
66 
68 

Per- 
cent 

54 
56 
57 
59 
61 

63 
64 
66 
67 
69 

Per- 
cent 

55 
57 
59 
60 
62 

64 
65 
67 
68 
70 

Per- 
cent 

5G 
58 
60 
62 
63 

65 
66 
68 
69 
71 

Per- 
cent 

58 
59 
61 
G3 
64 

66 
67 
69 
70 
72 

Per- 
cent 

59 
61 
62 
64 
65 

67 
68 
70 
71 
72 

51 
53 
55 
67 
69 

53 
65 
57 
59 
61 

56 
57 
59 
61 
63 

57 
59 
61 
63 
64 

59 
61 
62 
64 
66 

60 
62 
64 
66 
67 

62 
64 
65 
67 
69 

63 
65 
67 
68 
70 

65 
66 
68 
70 
71 

66 
68 
69 
71 
72 

67 
69 
70 
72 
73 

68 
70 
71 
73 
74 

69 70 
71 72 
72 73 
74 75 
75 

71 
73 
74 

72 
74 

61 
63 
65 
67 
68 

63 
65 
66 
68 
70 

65 
66 
68 
70 
n 

66 
68 
70 
71 
73 

68 
69 
71 
73 
74 

69 
71 
72 
74 
75 

70 
72 
73 
75 
76 

'72 

73 
74 
76 
77 

73 
74 
75 
77 

74 75 
75 76 
76 

76 

organizations referred to in section 503(b) (5). The application of this para- 
graph may be illustrated by the following examples: 

Ezample (f). A, an individual, reports his income on the calendar year basis 
and for the year 1954 has an adjusted gross income of $10, 000. During 1954 
he made contributions to the following charitable organizations: 

1. Organizations described in sec. 170(b) (1) (A) $2, 400 
2. Other charitable organizations 700 

3. Total contributions paid 3, 100 
Dednct- 

ibte 
contrt- 
bnttone 

4. Contributioas to organizations described in sec. 170(b) (1) (A) 2, 400 
5. Special limitation under section 170(b) (1) (A): 10 percent of 

adjusted gross income 1, 000 
L Deductible amount: line 4 or line o, whichever is the lesser $1, 000 

7. Excess of line 4 over line 5 1, 400 
8. Add: contributions to other charitable organizations 700 

9. Contributions subject to the limitation under see. 170(b) 
(1) (&) 2, 100 

10. Limitation under see. 170(b) (1) (B): 20 percent of the ad- 
justed gross income 2, 000 

11. Deductible amount: line 9 or line 10, whichever is the lesser 2, 000 
12. Contributions not deductible 100 
13. Total deduction for contributions 3, 000 

Eaamp/e (2). B, an individual, reports his income on the calendar-year basis 
and for the year 1954 has an adjusted gross income of $10, 000. During 1954 he 
made contributions to the following charitable organizations: 

1. Organizations described in sec. 170(b) (1) (A) 3700 
2. Other charitable organizations 2, 400 

3. Total contributions paid 3, 100 

4. Contributions to organizations described in sec. 170(b) (1) (A) 700 
5. Limitation described in sec. 170(b) (1) (A): 10 percent of the 

adjusted gross income 1, 000 
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6. Deductible amount: line 4 or line 5, whichever is the lesser 

Dectuot- 
i hie 

contri- 
butions 

$700 

7. Excess of line 4 over line 5 0 
8. Add: contributions to other charitable organizations 2, 400 

9. Contributions subject to the limitation under sec. 170(b) 
(1) (B) 2, 400 

10. Limitation under sec. 170(b) (1) (B): 20 percent of the ad- 
justed gross income 2, 000 

11. Deductible amount: line 9 or line 10, whichever is the lesser 2, 000 

12. Contribui, ions not deductible 400 

18. Total deduction for contributions , 2, 700 

PAR. 5. REsEARcH AND E'xPERIMENTAL EXPENDIIUREs. — (a) Election to treat 
such ezpenditures as ezpcnses not chargeable to capital account. — (1) Manner 
of malcing election not requiring consent. — Section 174(a) (2) (A) authorizes an 
election to treat research or experimental expenditures as expenses which are 
not chargeable to capital account. An election not requiring consent may be 
made for the first taxable year subject to the Internal Revenue Code of 1954 for 
which such expenditures are paid or incurred. The election shall be applicable 
to all such expenditures and shall be made by a statement attached to the return 
for the first taxable year to which the election is applicable. Such statement 
shall indicate that the taxpayer has elected under the provisions of section 
174(a) (2) (A) to treat all research and experimental expenditures as deductible 
expenses not chargeable to capital account. 

(2) Application to change method. — An election once made under subparagraph 
(a) (1) shall be binding for the taxable year for which the election is made and 
for all subsequent taxable years, unless consent to make a change is obtained 
from the District Director of Internal Revenue for the district in which the 
return is filed. Applications for consent to make a change will not be accepted 
before the promulgation of regulations under section 174. 

(8) Consent to malce election at any time. — Section 174(a) (2) (B) provides 
that a taxpayer may, with the consent of the Secretary or his delegate, elect at 
any time to treat research or experimental expenditures as expenses which are 
not chargeable to capital account. No application for consent under that section 
will be accepted before the date of proinulgation of the regulations under section 
174. . Such regulations, however, will provide a reasonable period of time within 
which taxpayers will be p rmitted to apply for such consents in the ease of tax- 
able years subject to the Internal Revenue Code of 1954 which end after the 
enactment oi such Code and before the promulgation of regulations under section 
174. 

(b) Amortization of such ezpenditures. — (1) Manner of malcing election not 
requiring consent. — Section 174(b) (1) provides that a taxpayer may treat certain 
research or experimental expenclitures as deferred expenses to be deducted 
ratably over such period of not less than 60 months as may be selected by the 
taxpayer beginning with the month in which the taxpayer first realizes benefits 
from such expenditures. The election may be made for any taxable year begin- 
ning after December 81, 1958, provided it is made not later than the time pre- 
scribed for filing the return for such taxable year (including extensions thereof). 
Such election shall be made by a statement attached to the taxpayer's return 
for the first taxable year to which the election is applicable. Such statement 
shall set forth the amounts of each type of such expenditures and the length of 
the period over which such expenditures are to be ratably deducted. 

(2) Application to change nictliod. — An election once made under subparagraph 
(b) (1) shall be binding for the taxable year for which the election is made and 
for all subsequent taxable vears, unless consent to make a change is obtained 
from the District Director of Internal Revenue for the district in which the 
return is filed. Applications for consent to make a change will not be accepted 
before the promulgation of regulations under section 174. 

PAR. 6. SQIL AND WATER CCNSERVATICN ERPENDITI. RES TREATED As EEPENSEs 
NoT CHARGEARLE To CAPITAL AccoUNT. — (a) Manner of making election not 
requiring consent. — Section 175(d) (1) authorizes an election to treat soil and 
water conservation expenditures as expenses which are not chargeable to capital 



account. An election not requiring consent may be made for the first taxable year 
subject to the Internal Revenue Code of 1954 for which such expenditures are 
paid or incurred. The election shall be applicable to all such expenditures and 
shall be made by a statement attached to the return for the first taxable year to 
which the election is applicable, Such statement shall specify the amount of 
each type of such expenditures and shall describe them in detail. 

(b) Application to change method. — An election once made under subpara- 
graph (a) shall be binding for the taxable year for which the election is made 
and for all subsequent taxable years, unless consent to make a change is obtained 
from the District Director of Internal Revenue for the district in which the re- 
turn is filed. Applications for consent to make a change will not be accepted 
before the promulgation of regulations under section 175i. 

(c) Consent to make election at any time. — Section 175(d) (2) provides that a 
taxpayer may, with the consent of the Secretary or his delegate, elect at any 
time to treat soil and water conservation expenditures as expenses which are 
not chargeable to capital account. No application for consent under that section 
will be accepted before the date of promulgation of the regulations under section 
175. Such regulations, however, will provide a reasonable period of time within 
which taxpayers will be permitted to apply for such consents in the ease of tax- 
able years subject to the Internal Revenue Code of 1954 which end after the 
enactment of such Code and before the prcmulgation of regulations under sec- 
tion 175. 

PAR. 7. ORGANIZATICNAL ERPRNDITIIREs; TIME AND MANNER oF MAKING ELEc- 
TIoN. — The election provided by section 248(a) with respect to organizational 
expenditures shall be made in a statement attached to the corporation's income 
tax return for a taxable year beginning after December 31, 1953. The return 
and statement must be filed not later than the date prescribed by law for filing 
the return (including any extensions of time) for the taxable year for which the 
election is made. The statement shall describe the expenditures and set forth 
the amount thereof and the number of months (not less than 60), beginning with 
the month in which the taxpayer began business, over which such expenditures 
are to be deducted ratably. The period so elected shall be adhered to in comput- 
ing the taxpayer's ta~able income for the taxable year for which the election is 
made and all subsequent taxable years. 

PAR. 8. PREPAID INcoME. — (a) SXanner of making election not requiring con- 
sent. — Section 452 permits taxpayers to elect to take prepaid income into account 
as if received over certain specified periods. The election to report prepaid in- 
come as taxable income under the provisions of section 452(a), 452(b) (1), and 
452(d) (3) (A) may be made, without consent, for the first taxable year subject 
to the Internal Revenue Code of 1954 in which such prepaid income in the par- 
ticular trade or busfness is received. Such election shall be applicable to all 
prepaid income of the particular trade or business received in the taxable year 
for which the election is made and in all subsequent taxable years (except as pro- 
vided in section 446(e) and section 452(d) (2). The election shall be made by 
a statement attached to the taxpayer's return for the first taxable year to which 
the election is applicable. This statement shall show: 

(1) the method of accounting used by the taxpayer in the particular 
trade or business; 

(2) the nature of the prepaid income, for example, "rent from real estate" 
or "rents and royalties"; 

(3) the period over which each class of liability described in section 
452(e)(2) extends; 

(4) the taxable years and the amounts of prepaid income to be included 
in gross income for each year; and 

(5) the method of allocation. 
If any part of the prepaid incoine is connected with a liability of inclcfinite dura- 
tion, that fact shall be noted under (3) and the prepaid income shall be appor- 
tioned as between items with respect to which the period of liability is definite 
and as to which the period of liabilitv is indefinite. 

(b) Consent to change method of apportioning income; consent to make elec- 
tion at any time. — An application for consent under section 452 (a) (1) or (a) (2), 
452(b) (2), and 452(d) (3) (B), will not be be accepted before the date of the 
promulgation of the regulations under section 452. Such regulations, however, 
will provide a reasonable period of time within which taxpayers will be per- 
mitted to apply for such consents in the case of taxable years subject to the 
Internal Revenue Code of 1954 which end after the enactment of such Code and 
before the promulgation of regulaiions under section 452. 
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PAR. 9. AccRIIAL oF REAL PRGPERTY TAxEs. — (a) ln general. — Section 461 (c) 
permits taxpayers who compute taxable income under an accrual method of 
accounting to accrue real property taxes ratably over the period of time to which 
such taxes relate. If the accrual of real property taxes is proper in connection 
with one of the methods of accounting described in section 446(c) (8) and (4), 
any taxpayer using such a method of accounting may elect to accrue such taxes 
ratably in the manner described above. See, however, section 164(d) relating 
to apportionment of taxes on real property between seller and purchaser. 

(b) Manner of making election not requiring consent. — Section 401(c) (8) (A) 
provides that the method of treating t lxes provided in section 401(c) may be 
adopted without consent for the first taxable year subject to the Internal Revenue 
Code of 1054 in which the taxpayer incurs real property taxes. Such election 
Inust be made not later than the time prescribed by law for filing the return for 
such year (including extensions thereof). The election shall be made by a state- 
ment attached to the taxpayer's return for the first taxable year to which the 
election is applicable. The statement shall show: (1) The method of accounting 
used by the taxpayer and (2) the period of time to which the taxes are related. 

(c) Consent to make election at any time. — An application for consent under 
section 401(c) (8) (B) will not be accepted before the date of promulgation of 
regulatious under section 401. Such regulations, however, will provide a reason- 
able period of time within which taxpayers will be permitted to apply for such 
consents in the case of taxable years subject to the Internal Revenue Code of 
1054 which end after the enactment of such Code and before the promulgation 
of regulations under section 401. 

pAR. 10. REssrvrs Foa Es~I~~TED KxpENSES. — (a) Manner of making election 
not requiring consent. — Section 402 permits taxpayers in computing taxable 
income to elect to deduct a reasonable addition to reserves for estimated ex- 
penses. An election under the provisions of section 402(c) (8) (A) may be 
made without consent for the first taxable year subject to the Internal Revenue 
Code of 1054 for which there are estilnated expenses attributable to the particular 
trade or business. Such election shall be applicable to all estimated expenses 
attributable to the particular trade or business for the taxable year for which 
the election is made and for all subsequent taxable years (except as provided 
in sec. 440(e) ). The election shall be made by a statement attached to the 
taxpayer's return for the first taxable year to which the election is applicable. 
This statement shall show: 

(1) the method of accounting used by the taxpaver in the particular trade 
or business; 

(2) the nature of the estimated expenses, for example, "warranties on 
appliances", or "guaranties on service contracts"; 

(8) if related to a contract the period over which the liability on each 
class of such contracts extends; and 

(4) a schedule showing in detail how the amount of the estimated 
expenses was computed. 

(b) Consent to make election at any time. — An application for consent under 
section 402(c) (8) (B) will not be accepted before the date of the promulgation 
of regulations under. section 462. Such regulations, however, will provide a 
reasonable period of time within which taxpayers will be perlnitted to apply for 
such consents in the case of taxable years subject to the Internal Revenue Code 
of 1054 which end after the enactlnent of such Code and before the promulgation 
of regulations under section 462. 

PAR. 11. UlvDISTRIRUTED PERSGNAL HGLDING CoxtPAN Y INcollIE. — (a) Taxes, ' 
election. — The election provided by section 545(b) (1), relating to the Iuethod 
of deducting certain taxes in computing the undistributed personal holding 
conlpany income, shall be made by deducting the taxes accrued during the tax- 
able vear, in the return for any taxable year ending after June 80, 1954. The 
election shall apply to the taxable year for Ivhich made and all subsequent tax- 
able years and shall be irrevocable. 

(b) Amount of lien in fauor of the Unite&I States; shareholders' election. — 
The election by shareholders of personal holding companies, provided by section 
545(b) (0), with respect to dividends attributable to the satisfaction or release 
of a lien in favor of the United States, shall be made by filing a statement as a 
part of the taxpayer's return for the taxable year (which year is subject to the 
Internal Revenue Code of 1954) in which the dividends are required to be 
reported as income. The statement shall show the computation of the increase 

' in the shareholder's income tax for each prior taxable year which would have 
resulted if the portion of the dividend attributable to the satisfaction or release 



717 

of the lien which is allocable to such prior taxable year had been received in 
such prior taxable year. 

PAIL 12. DKDUGTION FoR DEFIOIENCY DzvIDENDS. — (a) Determination; agree- 
ments other tham closing agreements. — The agreement provided by section 
547(c) (3) (relating to determination by agreement other than a closing agree- 
ment under section 7121) shall be executed in duplicate, and shall set forth 
the amount of. the personal holding comyany tax liability for the taxable year. 
It shall be signed by, or on behalf of, the taxyayer and by the District Director 
and shall have the same effect as a determination under any other provision of 
section 547(c). The date of the determination under such agreement shall be 
the date on which it is signed by the District Director. 

(b) Claim required; tinie for filing chrim. — Until regulations are issued under 
section 547, the rules set forth in Regulations 118 with respect to filing of a 
claim for deficiency dividend credit (see Regs. 118, g 39. 506 — 5) shall apply in 
filin a claim for a deficiency dividend deduction with the following exceptions: 

(1) The time for filing a claim for a deficiency dividend deduction shall be 
120 days after the date of the determination provided by section 547(c); and 

(2) A determination under section 547(c) shall include a determination by 
agreement signed by the taxpayer and the District Director as provided by 
section 547(c) (3) and the rules under subparagraph (a). 

PAR. 13. UNDIsTBIBUTED FQREIGN PKRsoNAL HoLDING CCMPANY INcoME; TAxxs; 
ELEcTICN. — The election provided by section 556(b) (1), relating to the method 
of deducting certain taxes in computing undistributed foreign personal holding 
company income, shall be made by deducting the taxes accrued during the taxable 
year, in the return for such taxable year. The election may be made in any 
taxable year ending after the date of the enactment of the Internal Revenue 
Code of 1954, shall apply to the taxable vear for which made and all subsequent 
taxable years, and shall be irrevocable. 

PAR. 14. DEFINITION OF PROPERTY; SPECIAL RULE AS To OPERATING MINERAL 
INTEREsTs; ELEcTICN To A. GGRKGATE UNDFR SEGTIoN 614(b). — Section 614(b) 
authorizes a taxpayer who owns two or more separate operating mineral inter- 
ests which constitute part or all of an operating unit to elect, in accordance 
with regulations, to aggregate, and to treat as one property, any two or more 
of such interests, and to treat as a separate property each such interest which 
he does not elect to include within the aggregation. The election must be made 
with respect to each separate operating mineral interest not later than the time 
prescribed for filing the return (including extensions thereof) for whichever of 
the following taxable years is the later: The first taxable year beginning after 
Decerober 81, 1953, or the first taxable vear in which any expenditure for 
exploration, development, or operation in respect of the interest is made by the 
taxyayer after the acquisition of such interest. Such election shall be made 
in a statement attached to the taxpayer's return for the first taxable year pre- 
scribed for making such election. Such statement shall include information to 
show that the interests aggregated are part or all of one operating unit. The 
taxpayer should also attach to the return a property map, and such explana- 
tory data as may be necessary, to identify the operating unit, the properties in 
the unit which are being aggregated, and the proyerties which will be treated 
separately. Such election, when made, shall be effective for all purposes of 
subtitle A of the Internal Revenue Code of 1054, and shall be binding for all 
subsequent years unless consent to make a change is obtained. Applications for 
consent to make a change will not be accepted before the promulgation of 
regulations under section 614. 

PAR. 15. DEFINITICN oF PROPERTY; SPEcIAL RULE As To NCNCPKRATING MINERAL 
INTERESTS; PERMISSION To AGGREGATE SEPARATE INTERESTS UNDER SECTION 614 
(c). — Section 614(c) provides that the Secretary or his delegate may, on showing 
of undue hardship, permit the taxpayer to treat (for all purposes of subtitle A) 
certain separate nonoperating mineral interests as one property. Permissiou 
will not be granted under section 614(c) to aggregate such separate nonoperating 
mireral interests prior to the promulgation of regulations under that section. 
However, if the taxpayer has regularly aggregated such separate nonoperating 
mineral interests in prior taxable years the first return subject to the provisions 
of the Internal Revenue Code of 1954 may be filed on such basis subject to the 
approval of the District Director of Internal Revenue, provided that permission 
to cositinue such treatment is requested as a part of such return and the return 
is timelv filed. In other cases the filing of a return for any ta~able year subject 
to the Internal Revenue Code of 1954 prior to the issuance of regulations under 
section 614(c) shall not preclude the taxpayer from requesting permission to 



adopt an aggregation in an amended return in accordance with such regulations. 
PAR. 16. SPEOIAL RUI, Es APPLIOABLE To DIGTRIBUTICNs BY TRUSTS IN FIRGT 65 

DAYG oF TAZABLE YEAR. — Section 663(b) permits fiduciaries of certain trusts to 
elect to treat as paid or credited by the trusts on the last day of the preceding 
taxable year amounts which are properly paid or credited within the first 65 days 
of the taxable year. 'I'he election shall be made in a statement attached to the 
return for the first taxable year subject to the Internal Revenue Code of 1954. 
The election must be made not later than the time prescribed by law for filing 
the return for such year (including extensions thereof). Once made, the election 
is irrevocable with respect to the taxable year to which the election is applicable 
and all subsequent taxable years. Since the election affects not only the amount 
allowable as an additional deduction to the trust under section 661, but also the 
amount treated as taxable to the recipient beneficiary under section 662, the 
fiduciary shall notify such beneficiary of the election. 

PAR. 17. FoREIGN TAx CREDIT ALLowED '1'0 SHAREIIOLDERG oF A REGULATED INYEST- 
MENT COMPAN Y; MANNER ol MAKING RLEcTICN AND NoTIFYING SHAREHOLDERs. — 
A regulated investment colnpany shall make the election under section 858 by 
attaching a statement to its return for the taxable year setting forth sufiicient 
facts to establish that it meets the requirements of section 858 and indicating— 

(1) the i. otal amount of income, war-profits, or excess profits taxes paid 
to foreign countries or possessions of the United States; 

(2) the date and form of notice to its shareholders; and 
(3) the proportionate share of such taxes paid during the taxable year 

allocable to each share of each class of stock of the regulated investment 
company. 

The election is applicable only with respect to taxable years subject to the 
Internal Reveuue Code of 1954 and shall be made with respect to all such taxes 
and must be made not later than the time prescribed for filing the return 
(including extensions thereof ). 

PAR. 18. ADJUsTED BABIs; INcoME FRoM DlscHARGE oF INDEBTEDNEss. — Section 
1017 provides that, where income from discharge of indebtedness is excluded 
under section 108(a), the whole or a part of the amount so excluded shall be 
applied in reduction of the bs. sis of the property held by the taxpayer during the 
taxable year of such discharge. Until regulations are issued under section 1017, 
the amount of the adjustment and the method for allocating it to particular 
property, in the case of either a corporation or an individual, shall be determined 
in accordance with sections 39. 113(b) (3) — 1 and 39. 113(b) (3) — 2 of Regulations 
118 (26 C. F. R. , pt. 39). 

P AR. 19. DrFINITIoNs; AGRErMENTs TREATED As DETER&IINATIoNs. — Section 1813 
(a) (4) provi1ies that an agreement entered into by the Secretary or his delegate 
and the taxpayer (in addition to a closing agreement under sec. 7121) shall be 
treated as a determination for the purpose of the adjustment authorized by 
section 1311. No such agreement will be entered into until after the promulga- 
tion of regulations under section 1813(a) (4). 

PAR. 20. No~res GF 'QUALIIIcATICN As FXKGUTGR oR RKcEIVER. — Until regulations 
are issued under section 6036, the notice of qualification as executor, receiver, 
etc. , required by such section shall be required at the time and only to the extent 
provided in existing regula. tions under the Internal Revenue Code of 1939 which 
are continued in effect under the Internal Revenue Code of 1954. See, for exam- 
ple, sections 81. 57 through 81. 60 of Regulations 105 (26 C. F. R. 81. 57 through 
81. 60), relatin ~ i. o notice of qualification by executors. 

PAR. 21. AUIOMATIO EYTENGIGN oF TIIIE roR FIIING CGRPGRATICN INcoME TAY 
RETURNs. — The autonmtic extension of 8 months for filing corporation income 
tax returns, provided for in section 6081(b), will be granted upon the filing of 
Form 7004 in accordance with the rules prescribed in IR-Mimeograph No. 54 — 20, 
dated February 12, 1954. 

PAR. 22. RUI. Es APPLIcABLE To DEI. EGATIGN oF AUTIICRIT Y. — In any case in which 
a function is vested by the Internal Revenue Code of 1954 in the Secretary or 
his delegate, and Treasury regulations or Treasury decisions (including this 
Treasury de«ision) provide that such function may be performed by a District 
Director of Internal Revenue, a Regional Commissioner of Internal Revenue, 
an Assistant Commissioner of Internal Revenue, or by a designated officer or 
emplovee in the office of a District Director, Regional Commissioner, or Assistant 
Commissioner- 

(a) Such provision in the regulations or a Treasury Decision. shall constitute 
a delegation by the Secretary to the Commissioner of the authority to perform 
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such function and a redelegation thereof bv the Commissioner to the designated 
officer or employee, and 

(b) An officer or employee authorized by regulations or a Treasury Decision 
to perform a function shall have authority to redelegate the performance of such 
function to any officer or employee performing services under his supervision 
and control, unless such power to so redelegate is prohibited or restricted by 
proper order or directive, and 

(c) The Commissioner may also redelegate authority to perform such func- 
tion to other officers or emplovees of the Internal Revenue Service and, to the 
extent he deems proper, may authorize further redelegation of such authority, 
slid 

(d) The Commissioner may prescribe such limitations as ke deems proper on 
the extent to which any officer or employee of the Internal Revenue Service shall 
perform any such function, but, in the case of an officer or employee designated 
in regulations or a Treasury Decision as authorized to perform such function, 
such limitations shall not render invalid any performance by such officer or 
employee of the function which, except for such limitations, such officer or em- 
ployee is authorized to perform by such regulations or Treasury Decision in effect 
at the time the function is performed. 

(This Treasury Decision is issued under the authority contained 
in section 7805 of the Internal Revenue Code of 1954 (68A Stat. 917; 
K U. S. C. 7805) . ) 

JIiSTIN F WVINKIE& 
Acting Commissioner of Internal Revenue. 

Approved December 30, 1954. 
M. B. FOLsoM, 

Acting Secretary of the Treasury. 
(Filed with the Division of the Federal Register December 30, 1954, 12: 04 p. m. ) 

TITLE 26 — INTERNAL REvENBE 
T. D. 61o4 

Temporary rules relating to unincorporated business enterprises 
electing to be taxed as domestic corporations under section 1301 of 
the Internal Revenue Code of 1954. 

TREASVRY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE~ 

%'ashington 85, D. C. 
To Officers and Employees of the Interna/ Revenue Service and Others 

Concerned: 
In order to prescribe temporary rules with respect to unincor- 

porated business enterprises electing to be taxed as domestic corpora- 
tions, Treasury Decision 6118 [I. R. B. 1955 — 3, 90], approved December 
30, 1954, is hereby amended by adding at the end thereof the following 
paragraph: 

PAR. 23. UNINcoRPoRATED BUsINESS ENTERPRIsEs EIEcTING To BE 
TAXED As DOMESTIO CoRPoRATIoNs — (a) In general. — Section 1361 
permits certain unincorporated business enterprises to elect to be taxed 
as domestic corporations. If the qualifications stated in section 
1361(b) are met, and if a proper election is Gled in accordance with 
the provisions of this paragraph, then an unincorporated business 
enterprise with respect to which such an election is filed sha. ll be treated 
for income tax purposes as a domestic corporation under the provisions 
of section 1361. The election may be made only with respect to taxable 
years of the partnership, or the proprietor, beginning after December 
31, 1953, and ending af ter August 16& 1954. 



'(b) iVanner of mcTcing eTection. — '(1) The election shall be made 
by filing a statement that the partners or the proprietor, as the case 
may be, elects under section 1861(a) to have the enterprise treated as 
a corporation, and by filing the return or amended return required 
by subparagraph (3) within the time prescribed by that subparagraph. 
The election is void unless perfected by the filing of such return or 
amended return. 

(2) The statement shall be filed during the first 60 days after the 
close of the first taxable year of the partnership or proprietor to which 
the election is applicable. The statement shall give sufiicient informa- 
tion to establish that the enterprise meets the qualifications set forth 
in section 1361(b). It shall also contain an agreement to notity the 
district director with whom the statement is filed if the interest of the 
electing proprietor or partners in the capital and profits of the enter- 
prise becomes 80 percent or less, or if the enterprise becomes a corpora- 
tion. The statement shall be signed by the proprietor or all of the 
partners owning an interest in the enterprise at any time during the 
period beginning with the first day of the first taxable year to which 
the election applies and ending on the day the election is filed. For 
example, a partner or proprietor having an interest at any time during 
the first taxable year with respect to which the election applies is 
required to sign the statement even though he holds no interest at the 
end of such year or at the time of the election. A partner or proprietor 
who acquires his interest after the end of the first taxable year to which 
the election applies but prior to the date of the election is also required 
tn consent to the election by signing the statement even though he 
holds no interest at any time during the first year to which the election 
is applicable. 

(3) If a statement of election is timely filed, the election must be 
perfected by filing for such enterprise an income tax return on Form 
1120 containing a statement that such return has been prepared in 
compliance with the regulations under section 1361. If the last day 
prescribed for filing the return for such enterprise (including any 
extension of time for such filing) falls before the last day of the third 
month following the month in which the regulations under section 
1361 are published in the Federal Register, the election shall be 
perfected by filing an amended return containing a similar statement, 
rather than a return, on or before the last day of such third month. 

(4) The required statement and the income tax return (and any 
amended return) shall be filed with the district director of internal 
revenue with whom the enterprise would be required to file its return 
if it were a domestic corporation. See section 6091(b) (2). 

(5) An election made in compliance with this paragraph shall be 
irrevocable as provided in section 1361(e) and shall apply to the 
taxable year for which made and to all subsequent taxable years. 

(c) Admini8trative proviaione. — (1) The income tax return of the 
enterprise (and any amended return) shall be filed on Form 1120 I Cor- 

oration Income Tax Return] and shall be signed by the proprietor or 
y any of the partners of the enterprise. Such return shall be clearly 

designated as a return of a section 1861 enterprise. There shall be at- 
tached to the return a schedule of the personal holding company in- 
come of the enterprise and. . the expenses attributable to such income. 
(Sce section 1'61(i). ) In the case of a partnership, the schedule sliall 
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disclose the amount and nature of each partner's distributive sbare of 
the personal holding company income and the expenses attributable 
thereto. 

(2) The time for filing Form 1120 by an unincorporated business 
enterprise subject to the election under section 1861 is extended 6 
Inonths or until September 15, 1955, whichever is earlier, provided a 
tentative return is filed on or before the due date prescribed by sec- 
tion 6072(b) of the 1954 Code, and provided such enterprise pays, 
on or before the date prescribed for payment of the tax, the amount 
properly estimated as its tax or the first installment thereof required 
under section 6152. This extension shall not apply to the individual 
returns of the proprietor or partners of the enterprise. If, any such 
partner or proprietor should desire an extension of time for filing his 
individual income tax return, he should request permission therefor 
from the district director. In such a case the taxpayer should give 
full inforination as to the reasons for requesting such an extension. 

(8) Each individual proprietor or partner of the enterprise shall 
file an amended individual income tax return, or a statement that no 
such return is necessary, on or before the last day of the third Inonth 
following the month in which the regulations under section 1861 are 
published. The amended return or statement shall be filed with the 
district director for the district in which the original return was filed. 

Because the election provided in section 1861 must be exercised 
within 60 days after the close of the taxable year of the enterprise, it 
is found impracticable to issue this Treasury Decision with notice and 

ublic procedure thereon under section 4(a) of the Administrative 
rocedure Act, approved June 11, 1946, or subject to the efi'ective 

date limitation of section 4(c) of that, Act. 
(This Treasury Decision is issued under the authority contained in 

sections 1861, 6081, and 7805 of the Internal Revenue Code of 1954 
(68A Stat. 850, 751, 917; 26 U. S. C. 1861, 6081, 7805) . ) 

T. COLEMAN ANDREWsi 
Commissioner of Internal Revenue. 

Approved February 24, 195. 
FI. CEIAPMAN ROSE, 

Acting Secretary of the Treasury. 
(Filed with the Division of the Federal Register February 24, 1955, 12: 36 p. m. ) 

TITLE 26. — INTERNAL REVENUE 
T. D. 6181 

Temporary rules relating to the dates for making deposits and pay- 
ments and for filing excise tax returns by certain persons required 
to collect and pay over certain excise taxes imposed by the Internal 
Revenue Code of 1054. 

TREAsi. Rv DEPARTMENT~ 
OFFICE OF CoMMissioNER OF INTERNAL REVENIIE, 

lVashington 8G, D. C. 
To Officers and Employees of the Internal Revenue Service and Others 

Concerned: 
In order to prescribe temporary rules relating to the dates for 

making deposits and payments of certain excise taxes and for the 
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filing of returns of. such taxes under the Internal Revenue Code of 
1954, Treasury Decision 6118, page 698, this Bulletin, approved Decem- 
ber 8~0, 1954, as amended by Treasury Decision 6124, page 719, this 
Bulletin, approved February 04, 1955, is further amended by adding 
at the end thereof the following paragraph: 

PAB. 24. DATFs FQR DEPosiTING, PAYING, AND FILING RETUBNs GF CEBTAIN Zx. 
eisa TAxEs. — (a) The rules set forth in this paragraph prescribe the dates on 
which persons described in (b) hereof are required to file returns on Form 720 
reporting the excise taxes imposed under section 4251 (communications), 4261 
(transportation of persons), or 4271 (transportation of property), of the Internal 
Revenue Code of 1954 and the dates on which such persons are required to deposit 
and pay over such taxes to the United States. All other requirements relating to 
the filing of returns and the depositing and payment of such taxes set forth in the 
applicable regulations and Treasury Decision 6025 [C. B. 1958 — 2, 400], approved 
July 8, 1958, as made applicable to the Internal Revenue Code of 1954 by Treasury 
Decision 6091 [C. B. 1954 — 2, 47], signed August 16, 1954, remain in full force 
and eifect. 

(b) In the case of any person who obtained a permanent extension of time 
(which extension was in effect on December 81, 1954) for filing any return and 
making any deposit or payment of the taxes imposed under section 8465, 8469, 
or 8475 of the Internal Revenue Code of 1989, each quarterlv return (Form 720) 
of the excise taxes imposed under section 4251, 4261, or 4271 of the Internal 
Revenue Code of 1954 shall be filed, and each deposit and payment of such 
excise taxes shall be made, on or before the last day which would have been fixed 
under such permanent extension of time for filing the return and for making 
the deposit and payment of the excise taxes imposed under the corresponding 
section of the Internal Revenue Code of 1989, as the case may be, if the Internal 
Revenue Code of 1989 had not been repealed. 

Because the rules prescribed herein are of a liberalizing character, 
it is hereby found that it is unnecessary to issue this Treasury Decision 
with notice and public procedure thereon under section 4(a) of the 
Administrative Procedure Act, approved June 11, 1946, or subject to 
the effective date limitations of section 4(c) of said Act. 

(This Treasury Decision is issued under the authority contained in 
secs. 6071, 6609, and 7805 of the Internal Revenue Code of 1954 (68A 
Stat. 749, 775, 917; 96 U. S. C. 6071, 6802, 7805). ) 

T. Col, xMAlv ANnnzws, 
Commissioner of Internal Revenue. 

Approved April 29, 1955. 
M. B. FoLsoM, 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register Elay 4, 1955, 8:49 a. m. ) 

Jurisdiction and procedure relating to overs in compromise of 
narcotics, smoking opium, and marihuana. See Rev. Rul. 55 — 158, 
page 199. 
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Suits, refunds, waiver of right to institute 558 
Temporary rules under 1954 Code 698 

ALCOHOL TAX: 
Advertising: 

Material, total value, defined 609 
Prohibitive, malt beverages as nonfattening 615 
Retailer advertising specialties furnished by industry 610 
Sales pamphlets displayed to prospective wholesalers or retailer 

purchasers 617 
Alcohol: 

Development in wine, use of concentrated fruit juice 599 
Export stamps 569 
Isopropyl, used on specially denatured alcohol permittee's prem- 

ises, records 595 
Tax-free: 

Aircraft supplies, Costa Rica 
Withdrawal, method of showing purpose 

Transfers under T. D. 5864, use at distillery for vodka 
Beer: 

Bottled, purchase, sale at. another brewer's office 600 
Bottling house defined 599 
Breakage losses, brewer's monthly claims 568 
Nonfattening, prohibitive advertising 615 
Odd size containers, labeling 614 
Tax-free aircraft supplies, Costa Rica 577 
Untaxpaid bottled, storage 600 

Blending: 
Substandard wine with natural wine 597 
Whiskey of foreign production, containing other whiskies as 

blending, coloring or flavoring material 613 
Bonded wine cellars: 

Alcohol development, use of concentrated fruit juice 599 
Production of flavoring syrup for soft drinks 595 
Proprietor bottling under trade name, own production, labels 597 
Wineries: 

Reports, tax. overpayment, underpayment, errors 603 
Standard wine premises, production, storage, handling 

salted wine 596 
Use of "Aferrin" to remove iron from wine 598 

Bonds, export, withdrawals from more than one industrial alcohol 
bonded warehouse 576 

Bot tiers: 
Alternate operation of taxpaid bottling house 606 
Distilled spirits, wines, malt beverages; labels, certificates of 

approval 612 
Breweries: 

Bottling house for receipt of beer 599 
Brewers' monthly claims for breakage losses 568 



ALCOHOL TAX — Continued 
Breweries — Continued 

Office use, purchase, sale, bottled beer produced by another 
brewer 

Reports, tax overpayment, underpayment, errors 
Storage of untaxpaid bottled beer 

Claims: 
Redemption: 

Distilled spirits strip stamps 
Unused beer, wine stamps 

Refund, or credit, beer lost by breakage 
Containers: 

Bottles: 
Beer received from another brewery 
Eight-year-old straight whisky, labeling 
New odd size, malt beverages, labeling 

Containers: 
Packages: 

Consolidated, taxpaid, eight-year straight whisky, marking, 
branding 

Purchase by agents of producers, for proprietary solvents, 
lacquer thinncrs 

Reused wooden, for neutral grain spirits reduced in proof 
Tax-free alcohol, marked "scientific" 

Corporations, changes in officers, etc. , notice 
Customs: 

Custody, reimported domestic distilled spirits withdrawn free of 
duty 

Dealers and users, specially denatured alcohol permittee, isopropyl 
alcohol used on premises, records 

Denaturants, alternate, approved by National Oflice 
Denaturing plants: 

Industrial alcohol: 
Alternate and synthetic denaturants 
Establishment s, nd operation procedure 

Distilled spirits: 
Advertised in sales pamphlets displayed to prospects 
Bottled in bond or without rectification, addition of activated 

carbon 
Commercial gauge by proprietor, internal revenue 

warehouse 
Coupon stamps eliminated, excise stamps, extended use 
Distjlleries, internal revenue bonded warehouses, rectifying 

plant, s, etc 
Domestic, reimported, withdrawn from customs custody, free of 

duty 
Neutral grain, dumped, reduced in proof, packaged in reused 

wooden cooperage 
Recovered spirts, for coloring, fiavoring, of blended whisky 
Tax-free aircraft supplies, Costa Rica 
Taxpaid eight-year straight whisky, marking, branding, labeling 
Taxpayment in excess of requirements for blending 
Transfers under T. D. 5864, use for vodka 

Distilleries: 
Registered: 

Alternate operations, boiling out stills 
Testing samples of beer and stillage 
Transfers of spirits under T. D. 5864, use in production of 

Equipment and supplies: 
Breweries, partition of racking room 
Check valves, bottling ts, nks, unrectified products 
Check valves in outlet pipe connections on bottling tanks 
Containers, for proprietary solvents, lacquer thinners 
Pouring racks furnished retailers by. wholesalers 
Proprietor's locks, doors of internal revenue bonded warehouse 
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ALCOIIOL TAX — Continued 
Equipment and supplies — Continued 

Seals, locks, emergency removal from internal revenue bonded 
warehouse doors 

Fermented malt liquors. (See Beer. ) 
Formulae: 

Salted wine, production, storage, handling on standard wine 
premises 

Sugar solids, snd alcoholic content, finished grape wine 
Gauge, commercial, distilled spirits, internal revenue bonded ware- 

house 
Importers: 

Distilled spirits, wines, malt beverages; labels, certificates of 
approval 

Purchasing tickets to retailers' sponsored events 
Inducements: 

Advertising material, value defined 
Insurance furnished by wholesalers 

Industrial alcohol plants: 
Alternate operations, boiling out stills 
Bonded warehouses, denaturing plants 

Establishment and operation procedure 
Labels: 

Blend of substandard and natural wines 
Bottled eight-year straight whisky 
Distilled spirits, wines, malt beverages, certificates of approval 
New odd size containers, malt beverages 
Whisky: 

Comic, retailer, sale to trade 
Foreign production containing other whiskies as blending, 

coloring or flavoring material 
Wine produced, bottled under trade name by proprietor 
Wine removed from bonded wine cellars as samples 

Losses, breakage, brewer' s. monthly claims 
Marks and brands: 

Alcohol withdrawn taxfree, purpose 
Consolidated packages, taxpaid eight-year straight whisky 

Materials: 
Activated carbon added to distilled spirits, bottled in bond or 

without rectification 
"Aferrin" to rcmove iron from wine 
Coloring, flavoring or blending, use of recovered and neutral 

spirits 
Flavoring syrup for soft drinks produced at bonded wine cellars 
Remaining in stills at time of alternate operations 
Testing samples of beer and stillage in fermenters 
Whiskies used to flavor, color, and blend, labeling 

Partnerships, changes in time of notification 
Permits, basic, permittees, notice of business changes 
Proprietary solvents, lacquer thinners, containers, purchase by 

agents of producers 
Records, isopropyl alcohol used on specially denatured alcohol per- 

mittee's premises 
Rectifying plants: 

Bottling tanks, outlet pipe connections 
Check valves, bottling tanks, unrectified products 

Regulations: 
26 CFR: 

170, Pilot plant operations 
182, Industrial alcohol 
198. 29, Use of volatile fruit-flavor concentrate plant premises 

Reports, brewers, winemakers, errors 
Retail liquor dealers: 

Counter displays protected by insurance furnished by whole- 
s alers 

Interior advertising material, total value, defined 
Members with retailers in nonprofit organization 
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ALCOHOL TAX — Continued 
Retail liquor dealers — Continued 

Members with wholesalers in nonprofit organization 
Pouring racl's furnished by xs holesalers 
Sale, to trade, comic whisky labels 
Sponsoring events, tickets purchased by wholesalers, importers, 

producers 
Samples: 

Beer and stillage, testing 
Wine, disi, ribution by salesmen 

Stamps: 
Distilled spirits, excise, extended use 
Export, issuance for pacl-ages, casks of distilled spirits and 

alcohol 
Fermented malt liquors, disposition, redemption o" unused stamps 
Strip, issuance devaluation, redemption 
1Vine, disposition, rcdenaption of unused stamps 

Stills, boiling out, alternate operations 
Tanks: 

Bottling, check valves in outlet pipe connections 
Bottling unrectified products, check valves 
Bull- gauging, distilled spirits taxpaid in excess of requirements 

for blending 
Taxpaid bottliug houses, operation by alternate proprietors 
Vinegar plants, transfer of substandard avine from standard wine 

premises 
Violations: 

Insurance furnished by wholesalers 
Retailer, sale of comic whisky labels, to trade 
Ticket purchase, by wholesalers, importers, producers, to retailer 

sponsored events 
Wholesalers furnishing pouring racks to retailers 
wholesaler-retailer membership in nonprofit organization 

Volatile fruit-flavor conceutrates, plant premises used to manufacture 
other products 

Warehouses: 
Industrial alcohol bonded: 

Establishment and operation procedure 
withdrawals from more than one, export bond 

Internal revenue bonded: 
Commercial gauge, pronrieior 
Emergency removal of seals, locks from doors 
Proprietor's loci s affixed to doors 

Wholesale liquor dealers: 
Furnishing pouring racks to retailers 
Purchasing tickets to retailer sponsored events 

Wine: 
Advertised in sales pamphlets, displayed to prospects 
Alcohol development, use of concentrated fruit juice 
Natural removal of iron with "Aferrin" 
Natural grape, sweetened by winemaker other than producer 
Produced, bottled under trade name by proprietor 
Salted, production, storage, handling on standard premises 
Samples for distribution by salesmen 
Substandard blended with natural wine 
Tax-free aircraft supplies Costa Rica 

Wineries. (See Bonded wine cellars. ) 
EMPLOYMENT TAXES: 

Benefit provisions, waiver of exemption, wholly-owned State instru- 
mentalit 

Domestic service, additional at employer's place of business 
Employer: 

Ei ht or more employees g 
Employment service, casework agency, homemakers 

364050' — 56 — 47 
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EMPLOYMENT TAXES — Continued 
Employer — Continued 

Partnerships, death of partner, interest transferred by widow to 
son 

Wages paid by predecessor, $3, 000 limitation 
Employer-employee relationship: 

Auto repairman, percentage basis 
Drivers, used cars to auction 
I'iduciaries, services outside official duties 
Homemakers, furnished by casework agency 
Management services, mobile diner operated on commission 
Promoters, organizing forum-type dinner clubs 
Salesmen, electrical appliances 
Sexton maintaining cemetery under written contract 
Teacher in public schools, also private tutor 
Telephone service, keeping car inventory for dealers 
Telephone solicitors, company products 
Traveling salesmen, status after 1950 
Watch repairman, percentage of receipts for space in store 

Government employees serving abroad, Fulbright Act 
Include-excluded service, domestic in non-farm home, additional at 

employer's place of business 
Instrumentalities: 

State: 
Military institute, Virginia 
National Guard units, civilian employees 

Ministers; faculty members and chaplains: 
Colleges 
Theological scminarics 

Railroad retirement tax: 
Compensation, $350 limitation, retroactive application 
Employee tax, deduction, retroactive effective date of $350 

limitation 
Returns: 

Due date Saturday, Sunday, or legal holiday 
Household employees, additional services at employer's place 

of business 
Judgment covering unpaid minimum or overtime wages 

Tax: 
Deduction, payment to Government, suits under Fair Labor 

Standards Act 
Payments, quarterly returns, due date Saturday, Sunday, or 

legal holiday 
Wages: 

Awards earned by salesmen paid to wives 
Paid by predecessor employer, $3, 000 limitation 
Paid by United States to citizens of Guam, services in Guam 
Traveling expenses, reimbursement arrangements 
When to be reported, judgment covering unpaid minimum or 

overtime wages 
Waivers, State instrumentality 

ESTATE TAX: 
Administration expenses: 

Attorney's fees, etc. , election to deduct from gross income of 
estate 

Sections 81. 74, 81. 92, abatement, jeopardy asscssuients 
Assessmcni, s, jeopardy, abatement 
Baiik deposits: 

Nonresident alien, safe-deposit box in United States bank 
Nonresident deceased coowner, tax liability of bank avoided only 

by transfer certificate 
Bonds, United States, value Series G and E savings 
Charitable gifts and bequests: 

Contingent bequests, possibility that charity will receive too 
remote, dependent on lack of descendants 
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ESTATE TAX — Continued 
Charitable gifts and bequests — Continued 

Deductions: 
Bequests distributed by executor, reimbursed by estate 
Transfer to income participation fund of exempt organiza- 

tion 
Claims aga, inst estate: 

Debts of decedent, payment by executors of tax on gifts, split 
with surviving spouse for gift tax 

Claims for refund: 
Allowance of credit for State inheritance taxes, interest 
Inheritance tax credit, correspondence within statutory period 

as claim 
Contingent interests, legal fees, interest in property 
Court decision: 

Sternberger Estate, Lonisi Commissioner v 
Credits against tax: 

Foreign tax credit, Province of Ontario, reciprocal requirement 
of death tax credit 

Inheritance tax credit: 
Correspondence within statutory period as claim 
Interest on refund 

Interest on overpayments, credit for State inheritance taxes 
Indians, Osage, value of real property owned at death 
Insurance, life: 

Transferred or assigned, value, survivor's annuity, or present 
worth, refund payments 

Lien for tax, bank holding funds of nonresident deceased coowner 
Marital deduction: 

Adjusted gross estate, election to deduct administration ex- 
penses from gross income of estate 

Bequests, etc. , to surviving spouse, exempt property set off by 
local statute 

Power of appointment: 
Insurance policy proceeds 
Naming of takers in default 

Terminable interest, no power to appoint exercisable by spouse 
alone 

Nonresidents — not citizens: 
Funds in safe deposit box in United States bank 
Trust fund of British national 

Real property, owned by Osage Indian at death 
Situs of property: 

New York trust company funds for British nationals 
Safe-deposit box in United States bank, funds of non resident 

alien decedent 
Tax conventions, United States — Japan, estate, inheritance and gift 

t axes 
Transfers: 

Income, possession or enjoyment retained, specific annuity or 
living expenses 

Posver to alter, amend, revoke or terminate, contingent power of 
decedent 

Retirement and death benefits, lump-sum payment under Social 
Security Act 

Treaties: 
United States — Japan, estate, inheritance and gift taxes 
United States — United Kingdom, situs rules 

Valuation: 
Contingent fees for legal services 
Excise tax on jewelry, furs, etc 
Optional method: 

Increase in value of insurance policy 
Property increased or decreased in value 

Real property owned by Osage Indian at death 
Series G and K United States savings bonds 

Page 

455 

295 

449 

461 

462 
448 

450 

462 
4G1 
461 
445 

446 
464 

460 

458 

4o6 
458 

4o8 

465 
674 
44o 

674 

4G5 

44? 

448 

112 

6o4 
674 

443 
110 

449 
449 
445 
442 



730 

EXCFSS PROFITS TAX: 
Abnormal tax year: 

Income from sale by Commodity Credit Corporation of pledged 
crop 

Increases in redemption prices of noninterest-bearing obligations 
Adjusted excess-profits net income: 

Abatcments of taxes by relief provisions, liability for interest 
Interest on borrowed capital 

Court decision: 
Koppers Company, Inc. , successor on merger to Koppers United 

Company and Subsidiaries; United States v. ; I remier Oit 
Refining Company of Texas v. United States 

Excess profits credits: 
Based on income, stock dividend, net capital addition or reduc- 

tion 
Invested capital, equity, insurance carried by corporation ou 

lives of officers 
Relief for new corporations: 

Corporation reactivated after a de facto dissolution 
Interest on borrowed capital 

EXCISE TAXES: 
Admissions tax: 

Advertising booklets containing coupons 
Contributions to charitable orgauization, tncmbership fees or 

goods donated 
Opera, civic or community association 

Amendments: 
Regulations 5, narcotics, oral prescriptions 
Regulations 66, tax-free importation of playing cards 
T. D. 6118, special due dates for certain returns 

Claims: 
Refund: 

Documentary stamps affixed to lost documents 
Interest on manufacturers' excise taxes erroneously paid by 

retail dealers 
Coin-operated devices, ball gum or candy vending machines, toy 

charms as prizes 
Committee reports: 

Tax Rate Extension Act of 1955: 
House of Representatives Report Xo. 69 
Senate Rcport Xo. 36 
Conference Report io. 305 

Communications tax: 
Automatic transmitter reading perforated tape through a teletype 

circ" it 
Coin-operated telephone service 
Special duc dates for certain returns 
Stock quotations delivered by messenger or telephone 
Subscribers, tie-line 

Court decision: 
Letcis, Franl", v. United States 

Dues, initiation fees, etc. : 
Charges for prix ilcges or facilities 
Honorary memberships 
Lifetime memberships to widows of members 

General, certain tax rates extended 
Import taxes, oleomargarine, use of documentary stamps as evidence 

0 f payment 
Legislation: 

Eighty-fourth Congress: 
Public Law 1, violations relating to narcotic drugs 
Public Law 18, Tax Rate Extension Act of 1955 

Manufacturers' tax: 
Appliances: 

Exhaust or intalce ventilating fan 
I=ousehold type, electric incinerators 
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EXCISE TAXES — Continued 
Manufacturers' tax — Continued 

Automobiles, etc. ; 
Parts or accessories, belt-driven compressors and condensing 

units 
Pencil air pressure gauges 
Person qualifying for credit allowance under section 3403(c) 

of the 1939 Code 
Rebuilt armature used in reconditioning a used generator 

General: 
Credit shown on return, claim 
Oscilloscope type analyzers designed for detecting variations 

of aircraft engine performance 
Radio and TV receivers, premium subminiature tubes designed 

for use in military equipment 
Narcotics: 

Filling oral prescriptions 
4, 4-Diphenyl-6-Dimethylamino-3-Hexanone 
Penalty violations 

Regulations. (See Amendments. ) 
Regulatory taxes: 

Cotton futures, use of documentary stamps as evidence of pay- 
ment 

White phosphorus matches, use of docurrrentary stamps as evi- 
dence of payment 

Retailers' tax: 
Jewelry, unassembled article, complete as to parts 
Toilet preparations, beard softeners 

Returns: 
Filing, payment of tax, due date Saturday, Sunday, or legal 

holiday 
Special due dates for certain returns 

Stamp taxes: 
Bonds, etc. : 

Corporate obligations, renewal by purchaser of mortgaged 
property 

Extension by a straw man 
Playing cards, tax-free importation 
Stocks, etc. : 

Rates and computation, sales and transfers, Regula, tions 71 
applicable under 1954 Code 

Transfer by odd-lot dealer as principal to himself as custodian 
for purchaser 

Transfers e8ected outside United States, duplicate records 
in United States 

Transportation tax: 
Persons: 

Bus chartered by girl scout troops 
Emergency precludes stop outside rrorthern portion of 

Western Hemisphere 
Motor vehicle on skis and endless track 
Special due dates for certain returns 
Trip by United States resident, within Canada 
Truck on charter basis, per capita charge 
United States portion of package tours beginning and end- 

in in Canada g 
Property: 

Back-haul transportation by truck owners 
Clothing, packing and unpacking charges, dispensable 

carton 
Construction material for a State instrumentality 
Funeral director transporting corpse in own hearse or 

ambulance 
Movement of goods for export stopped at port of ernbar- 

kation 
Person liable for payment of the tax 

Page 

525 
525 

525 
524 

528 

527 

526 

201 
697 
619 

127 

127 

518 
518 

523 
721 

513 
512 
515 

126 

514 

534 
533 
721 
126 
534 

536 
541 

535 

543 
538 



732 

EXCISE TAXES — Continued 
Transportation tax — Continued 

Property — Continued 
Special due dates for certain returns 
State highway usc taxes imposed on 

shipper 
Towing by port terminal operator 
Ilnited States mail by motor carrier 
1Vhcat shipped from interior points to 

of exportation 
Wagering taxes: 

Lotteries, non-coin-operated machines, free 
Occupational, District of Columbia 

carrier and billed to 

grain elevator at port 

game 
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FIREARMS: 
Classification: 

Barrel action, component parts 
Pistol, revolver grips 

20-gauge gun, two barrels pointing in opposite directions 
Various "gadget, " guns 

Dealer: 
Licensed, referring orders to bona fide manufacturers 
Records, sale of barrel actions 

License, manufacturer's, assembling of firearms, component parts 
Manufacturer: 

Firearms assembled from component parts 
License, dealer manufacturing, importing pistol, revolver grips 
Records, sale of barrel actions 

Manufacturers' excise tax, sale, firearms, assembled by dealer 
Special tax, occupational referral of orders to manufacturers by 

licensed dealer 

GIFT TAX: 
Amendments: 

Regulations: 
Sections 86. 43, 86. 44, abatement, jeopardy assessments 

Assessment of ta, x: 
Deficiency, jeopardy, abatement 

Charitable gifts, transfer to income participation fund of exempt, 
organization 

Exclusions: 
Future interest, gift valuation indeterminable 

Insurance: 
Assignment of, life policy given donee 

Present interest, life insurance policy 
Split gifts, to third party, marital rights in property waived by each 

spouse 
Trusts, income distribution, sole discretion of trustee 
Valuation: 

Excise tax on jewelry, furs, etc 
General, Series E savings bonds 

INCOME TAX: 
Abatement. (See Claims for refund or abatement. ) 
Accounting methods, prepaid income and estimated expenses, 1954 

Regulations 
Acco&mting period: 

Change: 
Estimated short period net income 
Short taxable year, limitation on deductions 

Interim rules for changes 
Parent changed to conform with subsidiaries 

Adjusted gross income: 
Colorado tax on income from oil and gas property interests, 

deduction 
Employee's salary and expenses combined 
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INCOME TAX — Continued 
Advance payments, departing aliens, date interest on overpayment 

begins 
Aliens (nonresident): 

Disclosure by domestic corporation of income tax return data 
Venezuela, tax imposed on transportation companies 
Withholding regulations under United States-Japan convention 

Aliens (resident), income from livestock raised and sold outside the 
United States 

Amendments: 
Regulations 118. 

Section 39. 273 — 1, „'eopardy assessments, abatement 
Regulations 120: 

26 CFR, 406. 207, 406. 607, withholding of income tax, pay- 
ments during 1954 and 1955 under wage continuation 
plans 

Amortization, election, taxable and partiafiy taxable bonds 
Amortization (emergency facilities), completed unit of tii o-ivay 

facility, not a separate facility 
Annuities: 

Taxability: 
Amounts paid deceased employees' beneficiary under a group 

contract 
"Death benefit" payment received by beneficiary under 

single premium deferred annuity contract 
Payment to charitable organization by husband for annuity 
Proceeds, annuity contract, surrendered in trust distribution 
Transfer of pension funds from one qualified trust to another 

Armed Forces: 
Pay: 

Combat, Korea 
Deceased member, gratuity to beneficiary 
First 60 days accrued leave at time of discharge 
"Prisoner of ivar" reimbursement for loss of personal riglits 

Period of time disregarded: 
Filing returns of husband and/or wife servin~ in Korea 
Limitation on assessment and collection, due date for filing 

returns 
Retirement pay: 

Disability: 
Members of "uniformed services" under Career 

Compensation Act of 1949 
Portion refunded due to limitation on civilian pay, 

amount excluded 
Uniforms, traveling expenses, reservists 

Assessment of tax: 
Jeopardy abatement 
Tax Regulations (1954) promulgated 

Assignment (income), unpaid accounts receivable assi ned to irrevo- 
cable trust 

Aivards, prizes, etc. : 
American Chemical Society 
Cadet or midshipman appointed to service academy 

Back pay, retroactive increase in air mail pay, proposed doivnv;ard 
ad 'ustment 1 

Bad debts: 
Banks using reserve method 
Patronage allocations, document form 

Banks: 
Alternative method of computing additions to rc-x rves 
Experience factor, recovery of loan charged o(f as bad debt 

Basis: 
Common stock of subsidiary for preferred stock of p. . rcnt in 

tax-free exchange under orders SEC 
Merger of common trust funds 
Propei ties consolidated uiider one fee;! 
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INCOME TAX — Continued 
Basis — Continued 

Property: 
Amounts received from sale of old buildings, voluntary 

removal from land purchased 
In hands of testamentary beneficiary 
Stock, earnings and profits, nonstatutory merger 

Stock: 
Common for preferred in corporate liquidation 
Merger, subsidiaries of foreign corporation 
Trust, principal, partial disl, ribution in kind 

Beneficiaries: 
Basis of property withdrawn from trust and appointed to self 
Death payments under plan, employee dying while employed 
Deceased employee, payments on behalf of employer by insurance 

company 
Deceased member of Armed Forces, gratuity paid by United 

States 
Trust, termination, gains on unpaid installment obligations 
United States citizen, United States income distributed by 

Canadian trust 
Benefits under plans: 

Accident and health, sickness during pregnancy 
Annuity, insurance, to beneficiary of employee deceased prior 

to retirement 
Bonds: 

Interest: 
Accrued on Series E, prior to reissuance 
Anticipated for period held between maturity and redemp- 

tion dates 
Genesee Valley Regional Market Authority 
Issued at discount 
National Savings Bonds of Mexico 
Political subdivision: 

Maine Turnpike Authority 
Michigan Mackinac Bridge Authority 

Secondary coupons on municipal bonds retained by broker 
Treasury bonds redeemed at loss before maturity 
United States savings, citizen and resident of Ireland surviv- 

ing co-ownel' 
Premiums, amortizable, election on taxable or partially taxable 

bonds 
Building and loan associations: 

Penalties retained upon withdrawal of shares 
Preferred stock dividends, addition to bad debts reserve 

Business expenses: 
Capitalized: 

Bonus on capital of foreign corporation imposed by Penn- 
sylvania 

Delay rentals, nonproducing oil and gas leases 
Indirect expenditures in connection with reforestation 

Employees, reilnbursernent for moving expenses 
Capital assets: 

Definition: 
Classification of assets of sole proprietorship 
Rights in distributorship agreement 

Holding period, securities purchased by partnership for member 
Capital expenditures: 

Bonus on capital of foreign corporation imposed by Pennsylvania 
Cost of affidavit, conti»ued use of trademark 
Deepening existing well, constructing new well, result of drought 
Delay rentals, nonproducing oil and gas leases 
Direct costs in connection with reforestation 
Greens on golf course 
Insolvent corporation's debts to trade creditors paid by new 

corporation 
Litigation to void a residual trust 
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279 
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INCOME TAX — Contiiiued 
Capital expenditures — Continned 

Permanent roadway in connection with development of rental 
p roperty 

"Rental payments" on auto equipment 
Capital gains and losses: 

Estates and trusts: 
Installment obligations, distribution at termination of 

trust 
Redcmpiion of stock acquired in reorganization, payment 

of taxes 
Individuals: 

Assets of sole proprietorship allocation of selling price 
Bonds issued at discount 
Employee-participant electing to withdraw all or part of 

funds standing to his credit in an employees' profit- 
sharing trust 

Patronage allocations, document form 
Redemption of Natioiial Savings Bonds of Mexico 
Sale of rights in distributorship agreement 

Livestock. (See Livestock sales. ) 
Property — 117(j) treatment, sale of underlying water rights 
Timber and coal, period timber held by transferor, treatment by 

transferee 
, Casualty losses. (See Losses: Casualty or theft. ) 

Capital stock: 
Basis, bank stock after reorganization 
Transferred to corporation controlled by transferor 

Carrybacks and carryovers, net operating loss deduction in year of 
accrual 37 

Charitable contributions. (See Contributions (deductibility). ) 
Citizens of United States: 

Foreign born child of nonresident alien mother and United States 
citizen soldier, adopted by United States citizens 

Pensions for services performed abroad 
Citizens of United States (nonresident): 

Taxes on personal residences abroad, medical expenses 
Teachers in nursery schools on United States bases abroad 
Treatment of income earned abroad 

Claims for refund or abatement: 
Income Tax Regulations (1954) promulgated 
Taxes paid erroneously by trustee in bankruptcy 

Waiver of right to institute suit, 
Collection of tax, Tax Regulations (1954) promulgated 
Commissions: 

Brokers, secondary interest coupons on bonds 
Insurance salesman, discount on own policy 

Committee reports: 
Tax Rate Extension Act of 1955: 

House of Representatives Report No. 69 
Senate Report No. 36 
Conference Report No. 305 

Community property and income, wife's share of husband's income 
from without United States 

Compensation received: 
Convenience of employer, new employment, moving expenses 
Property other than cash: 

Awards earned by salesmen, paid to wives 
Discount allowed salesman on own policy 

Salaries, fees, etc. , paid by more than one employer affecting 
employee's pension plan eligibility 

Sickness or injuries: 
Absence in 1953 qualifying for 1954 exclusion 
Employee absent because of quarantine or illness of family 

member 
Illness during pregnancy 

364050' — 56 — 48 
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INCOME TAX — Continued 
Compensation received — Continued 

Sickness or injuries — Continued 
Member of Arined Forces, convalescent doing light work for 

hospital 
United States civil servants 

Consolidated returns. (See Returns: Consolidated. ) 
Contracts: 

Government. . 
Renegotiation subject to Vinson Act 
Termination 

Group annuity, payments to deceased employee's beneficiaries on 
behalf of employer 

Contributions (dcductibility): 
Corporations: 

Fair market value of donated inventory property 
Payment to exempt organizations earmarked for charitable 

organizations 
Pension payments to ividow of deceased employee 
Reserve officers' association 

Individuals: 
Charitable organization, property in satisfaction of pledge 
Contributions to a rehabilitation center 
Expenses of National Guard ofiicer 
Fair market value of donated inventory property 
Installment notes credited as gifts to maker 
Payments to exempt organizations earmarked for charitable 

organizations 
Retirement system, transferred with interest to new system 
Social club, membership dues earmarked for charities 
Special deduction 

Activities for exempt organizations 
Duties for exempt organization 

Value of remainder interest, income participation fund of 
exempt organization 

Limitation: 
Employees' trusts, treatment past service costs 
Museum exempt as educational organization 
Special deduction 

Trusts: 
Charitable donation before termination 
Charitable gifts per settlement agreement 
Contributions by employer to temporary depository, em- 

ployees' benefits 
Employees', information supporting deductions 

Unlimited: 
Charitable, meaning of income taxes paid 
Effect overpayment credited against estimated tax for suc- 

ceeding year 
Cooperatives: 

Distribution, patronage dividends, retention of less than whole 
dollar amounts 

Patronage dividends, "cooperative" not in name 
Tenant-stockholder, deduction of interest and taxes 

Corporations: 
General: 

Income from transaction through nominal agency of an 
offi er ce 

Loss upon voluntary removal of old buildings 
Stock option, employee, combined voting power rule 

Liquidation, nonstatutory merger 
Court decisions: 

General American Investors Company, Inc. v. Commissioner 
Gtenshaw Glass Company and William Goldman Theatres, Inc. ; 

Commissioner v 
Godley Estate, Ida S. ; Commissioner v 
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INCO'PIE TA& — Continue&I 
Court decisions — Continued 

Green, Itfatter of Ben 
IIirshon Trust, Fannie; Commissioner v 
I e!oyt Corporation (now known as Letoyt Itianufacturing Corpora- 

tion) v. Commissioner 
Olympic Radio and Television, Inc. ; United States v 
Sullivan, Odom FarrelL v. United States 

Credits against tax, Tax Regulations (1954) promulgated 
Credits (dependents). (See Exemptions. ) 
Criminal prosecutions, validity of indictment secured without sanc- 

tion of Attorney General 
Damages, fraud and antitrust violation 
Decedents, lump sum payment due Government employee 
Declarations. (See Estiu!ated tax. ) 
Deductions: 

Business expenses: 
Contribution to committee to bring convention to locality 
Convention, business trip, wife accompanies husband 
Employer's premiums paid on insurance covering group 

insurance and annuities 
Entertainment, liquor purchased or used in Oklahoma 
Insurance premiums paid on policy covering overhead ex- 

penses during absence due to sickness or injury 
Limitation, deductions for individuals, separate activities in 

single commodity 
Maintenance, golf course greens 
Payment for release of mortgage 
Payments into reserve for vessel damage not covered by 

insurance 
Premium on insurance policy covering portion of body 

vital to profession 
Real estate development company, maintenance fund 

disbursements 
Supplementary contributions by employer to reimburse 

insurer for refunds of employees' contributions to an- 
nuity plan 

Transportation expenses attending drills, Reserve Compo- 
nents of Armed Forces 

Travel and study, teacher on sabbatical leave 
Contributions. (See Contributions (deductibility). ) 
Employees: 

Clothing to protect commercial fishermen 
Travel and related expenses, long line truck drivers 
Travel, meals, lodging, by commercial fisher!ncn 

Fines and penalties, withdrawal of shares, building and loan 
association 

Medical expenses: 
Certa!n unusual expenditures made for purposes of health 
Not attributable to includible or excludable income, United 

States citizen, nonresident 
Premium on insurance policy covering portion of body vital 

to profession 
Nonbusiness expenses: 

Attorney's fees, etc. , paid by fiduciary 
Custody fee paid to sponsored investment plan 
Dues, members of Armed Forces clubs 
Employees' salary and expenses combined 
Incurred by National Guard officer 
Litigation to void residual trust 
Payment for release of mortgage 
Travel, trip to explore investment possibilities 

Personal expenses. (See Personal expenses. ) 
Taxes: 

Colorado, income from oil and gas property interests 
Georgia sales and use, purchaser or consumer 
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INCOME TAX — Continued 
Deductions — Continued 

Taxes — Continued 
Levied by Mofi'at Tunnel Improvement District 
Louisiana on cigarettes 24 
Louisiana sales, used in purchasers' trade or business 23 
Mississippi on cigarettes, cigars, smoking tobacco 278 
Nebraska on cigarettes 23 
Ohio real property 67 
Personal residence abroad, United States citizen nonresident 366 
Wisconsin, additions to tax 277 
Tenant-stockholder in cooperative apartmeiit 312 

When to be taken: 
Fxcess profits tax paid during year but accrued in prior year 376, 378 
Ohio real property taxes 67 
Potential refund, adjustment of retroactive increase in air- 

mail pay 
Reserves for estimated expenses, 1954 Regulations 
Vacation pay, time of accrual 

Deficiencies: 
Abated by relief provisions, liability for interest 435 
Eliminated by relief provisions 413 

Dependents (credit). (See Exemptions. ) 
Depletion: 

Clay in conjunction with shale identified 358 
Crushed rock produced and sold at quarry, similar products re- 

sulting from subsequent operations, percentage 290 
Gypsum defined 357 
Haulage allowances by Atomic Energy Commission 239 
Hydraulically rained salt, percentage 290 
I. oam, basis for depletion 212 
Oil and gas properties, treatment of subleases 286 
Processes used in the manufacture of brick and tile, percentage 73 
Sale of iron ore, prepayment discount 285 
Sand and gravel dredged from bed of navigable river under Fed- 

eral permit, percentage 
Treatinent processes in manufacturing shale and slate 

Depreciation: 
Basis of property acquired in exchange for annuity contract 352 
Building constructed by lessee on lessor's property, devisee of 

lessor 284 
Elections, 1954 regulations, allowed prior to 1952 95 
I. eased automotive equipment 283 

Distributions: 
Dividends, involuntary liquidation of inventory 359 

Distributions (corporations): 
Employee-participant electing to withdraw all or part of funds 

standing to his credit in an employees' profit-sharing trust 41 — 43 
Portion of stock redeemed due to contraction of business, partial 

liquidation 
Redemption of stock owned by estate, acquired in reorganization 
Reorganization, undistributed earnings and profits 
Stock dividends, amount taxable to shareholder-distributees 
Stock of a controlled corporation 
Stock sold by owner to another corporation owned by him 
Transfer of pension funds from one qualified trust to another 

Dividends: 
Distribution: 

Check returned, held for patron 337 
Equalization payments by open end investment company 416 
Stock sold by owner to another corporation owned by him 361 

Liquidation, partial, stock redeemed for price in excess of in- 
ventories sold 363 

Paid credit: 
Building and loan association, penalties for withdrawal of 

shares 



INCOME TAX — Continued 
Dividends — Continued 

Paid credit — Continued 
Declared in an undetermined amount by insurance com- 

manor 

Patronage: 
Document form 
Stock certificate returned, held for patron 
Word "cooperative" not in name of association 

Stock dividends: 
Building and loan associations, preferred stockholder- 

depositor 
Distribution in l'ind, amount taxable to sharcholder- 

distributees 
Stock of controlled corporation distributed to stockholders 

Earned income (sources without United States): 
Nonresident citizens 
Pensions paid retired 1. 'nited States citizens 
Teachers in nursery schools on United States bases abroad 
Wife's share of husband's income 

Elections (manner and effect): 
Depreciation allovved before 1952, 1954 regulations 
Overpayment credited against estimated tax, unlimited deduc- 

tion for charitable contributions 
Temporary rules under 1954 Code 
Unincorporated business enterprises taxed as domestic corpora- 

tions, temporary rules under 1954 Code 
Employees' trusts. (See Trusts: Employees'. ) 
Estates and trusts. (See Trusts: Estates and trusts. ) 
Estimated tax: 

Clarification of filing instructions 
Failure to file declaration, substantial underestimate, penalties 

Exchanges of property, transfer of stock to corporation controlled by 
transferor 

Exempt corporations and associations: 
Agricultural, guarding purity of the breed of Welsh ponies 
Charitable, xvidows and children of policemen or fireme killed in 

line of duty 
Employees operating bus for own convenience 
Employees' trusts, returns, extension of time 
Federal credit unions, information returns 
Foundation promoting books of an incorporator 
Payments earmarked for use in distribul, ing literature to chari- 

table organizations 
State instrumentality 
Transfer of stock of new corporation 

Exempt income: 
Award for scientific achievement, American Chemical Society 
Payments made during 1954 and 1955 under wage continuation 

plans 
Sources without the United States, Ryukyu Islands 

Exemptions: 
Dependents: 

Cadet or midshipman appointed to service academy 
Multiple support agreement 
Foreign born child of nonresident alien mother and United 

States citizen soldier 
Spouse, separated under interlocutory decree of divorce 

Head of household, maintains principal abode of granddaughter 
Spouse, status as dependent 

Extension of time: 
Consolidated returns 
Filing of returns: 

Dissolved subsidiary 
Employees' trusts 
Farmers 
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INCOME TAX — Continued 
Farmers and farming: 

Livestock held for breeding, gain or loss on sale of animals born 
and raised on farm 

Livestock producers, association guarding purity of the breed 
of Welsh ponies 

Fiduciaries: 
Filing Form 1041 at death of life tenant, distribution of trust 

assets 
Legal guardian of missing spouse, filing returns 

Foreign corporations: 
Agent in United States to buy and sell United States securities 
Basis, property acquired by merger, subsidiaries of foreign cor- 

poration 
Canadian, mutual investment company composed largely of 

stockholders in United States 
Venezuela, tax imposed on transportation companies 

Foreign tax credit: 
Disclosure by domestic corporation to foreign bank 
Distribution received by domestic corporation from foreign 

subsidiary 
India, similar requirement 
Saudi-Arabian additional tax on companies producing petroleum 
Status of Ryukyu Islands 
United Kingdom, similar requirement 
United States income distributed by Canadian trust to bene- 

ficiaries in United States 
Venezuela, tax imposed on transportation companies 

Gain or loss: 
Bs, sls: 

Adjusted, property acquired in exchange for annuity con- 
tract 

Bank stock after reorganization 
Common stock of subsidiary for preferred stock of parent 

in tax-free exchange under orders of SEC 
Merger of common trust funds 
Properties consolidated under one deed 
Property in hands of testamentary beneficiary 
Stock, partial distribution of trust principal 

General, s, ssigment of subleases in oil and gas properties 
Recognition: 

Appreciated or depreciated property, donated in satisfaction 
of pledge made in terms of dollars 

Condemned property replaced with borrowed funds 
Exchange of property between domestic subsidiaries of foreign 

corporation 
Exchange of property in nonstatutory merger 
Exchange of stock 
Partition proceedings, tenants in common 
Period for determining construction cost of "new residence" 
Proceeds from sale of residence invested in new residence 
Purchase of partnership interest by corporation for replace- 

ment purposes 
Real property, sold and repurchased by owners in their same 

respective interests 
Renegotiation Act of 1951 amended 
Reorganization, common given for preferred stock 
Sale by owner of underlying water rights 
Sale of family residence rented while owner was in Armed 

Forces 
Sale of stock by owner to another corporation owned by him 
Stock of controlled corporation distributed 
Substitution of mortgage for balance due on installment of 

land contract 
Warehouse corporation merged into new cooperative 

Gifts, retired ministers and rabbis, unsolicited payments granted 
by former congregation 
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INCOME TAX — Continued 
Gross income: 

Exclusions: 
Compensation for period of sickness or injuries convalescent 

member of Arined Forces doing light work for hospital 
Death payment, , employees' trust 
Death payment under plan, employee dying while employed 
Deceased member of Armed Forces, gratuitous psyinent to 

beneficiary 
Dividends distributed to patrons of "cooperative" 
Husband's income from sources u ithout Unilcd Slates, 

domicle in community property state 
Income fronx sources without the United States, United 

States citizen 
Premiums, Federal employees' group life insurance policy 
Premiums paid on endowment contract which includes other 

benefits 
Refunds by insurer of employees' contributions to an annuity 

plan 
Remuneration of visiting teachers, Great Britain and 

northern Ireland 
Reserve for insurance protection, Shipowners' Protective 

and Indemnity Association 
Transfer of pension funds from one qualified trust to another 
Trust principal appreciated in value, partial distribution 
Wages for period of sickness or injuries, United States civilian 

employee 
Wages or payments under plan, illness in 1953 continuing 

into 1954 
Inclusions: 

Annuity payments or gifts to beneficiaries of trust 
Compensation for first 60 days accrued leave, inembcrs of 

Armed Forces upon discharge 
"Death benefit" payment received by beneficiary under a 

single premium deferred annuity contract 
Development allowances, Atomic Energy Commission 
Income from transaction by corporation through nominal 

agency of an officer 
I. ump sum due deceased Government employee paid to 

beneficiaries or estate 
Maintenance charges paid to development company by lot 

owners 
Partner's proportionate share of partnership gross income 
Premiums paid for other benefits in endowment contract 
Prepaid income, 1954 Regulations 
Proceeds from insurance policy covering reirubursement for 

overhead expenses incurred during absence due to sickness 
or injury 

Proceeds from sale of loam 
Revenues of utility in excess of approved rates 
Wages during absence because of quarantine or illness of 

family member 
When included: 

Corporate distribution in kind, amount taxable to share- 
holder-distributees as dividends 

Disability retirement pay, members of "uniformed services" 
Interest allowed on future paymcnl funds held by a Federal 

Land Bank 
Interest, contributions to old retirement systcin transferred 

to new system 
Interest received on redemption of bonds 
Redemption of iVational Savings Bonds of Mexico 
Stock certificates received and pledged as additional collat- 

eral for notes 
Termination of Government contract 
Unpaid accounts receivable assigned to irrevocable i rust 
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405 
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76 

406 

239 
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Interest: 

On tax: 
Deficiency abated by relief provisions 
Result of amendments to 1954 Code, date from which 

computed 
Overpayments of tax, advance payment by departing alien, date 

interest begins 
Paid: 

Debentures sold, temporary investment of funds borrowe 
Payment for release of mortgage 
Tenant-stockholder in cooperative apartment 

Interest: 
Received: 

Bonds, discount at which issued 
Excessive accrual, future payment funds held by a Federal 

Land Bank 
United States savings bond, citizen and resident of Ireland 

surviving co-owner 
Inventories: 

Adjustment, property donated to exempt organizations 
Livestock born and raised on farm, held for breeding purposes 
Retail value, merchandise at begiruiing and end of year 

435 

198 

557 

d 276 
259 
312 

213 

326 

223 
226 

69 

INCOMis TAX — Continued 
Head of household, maintains principal abode of granddaughter 
Holding period: 

Partners purchase of interests of all other partners 
Timber beld by transferor, treatment by transferee 

Income: 
From sources within United States possessions, wages paid by 

United States to citizens of Guam, services in Guam 
From sources without the United States: 

Status of Ryukyu Islands 
Teachers in nursery schools on United States bases abroad 

Installment sales: 
Rights in distributorship agreement, casual sale of personalty 
Stock certiifiicates received and pledges as additional collateral for 

notes, income 
Substitution of mortgage for balance due on installment rand 

contract 
Insurance: 

Premiums: 
Endowment contracts, including other benefits 
Govcrmnent portion, Federal employees' group life insurance 

policy 
Policy covering portion of body vital to profession 

Insurance; 
Proceeds: 

"Death benefit" payment received by beneficiary under a 
single premium deferred annuity contract 

Death benefits, purchased by United Nations 
Policy covering portion of body vital to profession 

Iusurance companies: 
Life, health and accident policy with option not to renew, life 

insurance reserves 
Mutual, other than life: 

Characteristics, absence of democratic ownership and control 
Dividends declared in undetermined amount 
Reinsurance recoveries 

Other than life or mutual, dividends declared in undeterniined 
a mount 

Interest: 
Exempt: 

Bonds'. 
Ms. ine Turnpike Authority 
Michigan Mackinac Bridge Authority 
Political subdivision, New York 
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INCOME TAX — Continued 
Inventories (LIF~O): 

Department stores, January 1955 BLS price indexes 
Involuntary liquidation, replacement in subsequent, years 
Variety stores, use of alternative set of indexes 

Involuntary conversions: 
Condemned property replaced with borrowed funds 342 
Partnership interest purchased by corporation for replacement 

purposes, treatment 343 
Legislation: 

Eighty-third Congress: 
Public Law 764, extending and amending the Renegotiation 

Act of 1951 620 
Eighty-fourth Congress: 

Public Law 18 Tax Rate Extension Act of 1955 619 
Licenses, exclusive, patent royalties 97 
Limitation period: 

Assessment of tax, collection of tax, time disregarded, indi- 
viduals outside the Americas 559 

Collection of tax, partner's share of partnership gross income, 
information return 412 

Refunds and abatement, waiver of right to institute suit 558 
Liquidations, partial, portion of stock redeemed due to contraction 

of business 363 
Livestock sales, computation of gain or loss, animals born and raised 

on farm 226 
Loans, charged off as bad debt, , recovered, experience factor 283 
Losses: 

Casualty or theft: 
Drying up of well during drought 25 
Moth damage to fur coat 25 

Losses: 
Individuals: 

Deductibility, anticipated interest on bonds between ma- 
turity, redemption dates 26 

Limitation on deductions, accounting period, short taxable 
year 384 

Redemption Treasury Bonds before maturity, refund of 
interest 279 

Voluntary removal of old buildings 280 
Limitation on: 

Separate business activities from single commodity 
Uranium exploration or mining ventures 

Miscellaneous, computation of abnormal insurance losses 
Medical expenses. (See Deductions. ) 
Military personnel. (See Armed F'orces. ) 
Mines: 

Development allowances, when taxable 239 
Sale of iron orc, prepayment, discount 285 
Salt, hydraulic methods, percentage depletion 290 
Uranium exploration or mining ventures, lossos, limitation on 

deductions 
Net income: 

Inclusion in estate residue, settlement agreement 390 
Trusts, transfer of income by lifetime income beneficiary io 

another 389 
Net operating loss: 

Carrybacks and carryovers, involuntary liquidation of inventory 359 
Deduction in year of accrual 376, 378 

Oil and gas properties, assignment of subleases 286 
Options, employee stock, combined voting power rule 46 
Partnerships: 

Basis of property, securities purchased by partnership for member 403 
Capital gains and losses, partner's purchase of interests of all 

other partners 372 
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INCOME TAX — Continued 
Partnerships — Continued 

Death of partner, interest transferred by widow to son 
Returns, limitation period for collection, each partner's share 

returned 
Patents, special license agreements, royalties 
Penalties: 

Estimated tax, failure to file declaration, substantial under- 
estimate 

Failure to make declaration and pay estimated tax 
Payment for release of mortgage 

Pensions: 
Retired ministers and rabbis, unsolicited payments, granted 

by former congregation 
Widow of deceased employee 

Pension trusts. (See Trusts: Employees'. ) 
I'eriod of time disregarded: 

Assessment, collection of tax, individuals outside tire Americas 
Husband and/or wife serving with armed forces in Korea 

Personal expenses: 
Attorney's fees, etc. , paid by fiduciary 
Convention, business trip, wife accompanies husband 
Lecturer, establishing professional reputation 
Long line truck drivers, meals in general area of home terminal 
Reimbursement for moving expenses 
Travel and study, teacher on sabbatical leave 
Travel, trip to explore investment possibilities 
I niforms of Reservists, Armed I"orces 

Personal holding companies: 
Finance company, exemption from surtax in absence of pertinent 

State law 
Royalties, in-oil payment rights 

Real estate: 
Cost of "new residence, " construction period 
Sale of family residence rented wlrile owner v;as in Armed 

Forces 
Sale of residence, proceeds invested in new residence 
Sold and repurchased by owners in their same respective interests, 

to perfect title 
Recoveries, investment company, "insider profits" 
Redemption of stocks and bonds: 

Owned by estate and acquired in reorganization 
Portion of stock redeemed for price in excess of inventories sold 
Treasury bonds redeemed before maturity, refund of interest. 
Treatment of discount, at which bond was purchased 

Refunds. (See Claims for refund or abatemeut. ) 
Regulated investment companies: 

Fqualization payments by open end investment company, 
percentage requirement 

Recovery of "insider profits" 
Regulations: 

26 CFR: 
1. 452 — I through 1. 452 — 8, 1. 462 — 1 through 1. 462 — 7; Treat- 

ment of prepaid income, reserves for estimated expenses 
1. 1020, Elections, depreciation 
1. 1491 — 1 through 1. 1494 — 2, Tax on transfers to avoid 

income tax 
801. 6201, Assessment Authority: 301. 6301, Collection 

authority; 301. 6402, Authority io make credits or refunds; 
301. 6404, Abatements 

Withholding, income tax conventions, filing Form 1042 Supple- 
ment, T. D. 6055 amended 

Withholding, Irnited States — Japan Irrcomc Trrx Conr ention 
Rene& otiatiorr. (See War contracts. ) 
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INCOllfH TAX — Continued 
Reorganizations: 

Rlcrger subsidiaries of foreign corporation 
Recapitalizatiori common stock exchanged for preferred 
Recognition of gain or loss, nonstai, utory merger 
Ware(rouse corporation merged into new cooperative 

Residcuce. (See Real estate. ) 
ll& i&l& nt aliens. (See Aliens (resident). ) 
Retirement incoine, ministers and rabbis, unsolicited pay inents granted 

by former congregation 
Returns: 

Consolidated: 
Accounting p&uiod changed to coni'orrn ivith siibsidiaries 
Extension of time for filing 

Fiduciary: 
Form 1041, filed at death of life tenant, distribution of trust 

a ssets 
Legal guardian of niissing person 

Fractional part of year, dissolved subsidiary 
IIusband and wife: 

Interlocutory decree of divorce 
Legal guardian of missing spouse for self and spouse 
Spouse claimed as dependent 

Individuals, extension of time for farmers 
Information: 

Federal credit union 
Form 1042 Supplement, to be filed in Baltimore, T. D. 6055 

amended 
Inspection, taxpayer's copy by State oflicials 
Signature, statemerit of verification 
Time for filing, period disregarded, iridividuals outside the 

Americas 
Royalties: 

Assigned subleases in oil and gas properties 
Exclusive license agreements 
In-oil payment riglits, personal holding company income 

Sales or exchanges: 
Allocation of selling price among all assets 
Cost of "new residence", construction period 
Partition proceedings, tenants in co nun on 
Patents, exclusive rights 
Property acquired in exchange for annuity contract 
lfeal property, sold and repurchased by owners in their same 

respective interests to perfect title 
Securities transactions: 

"Insider profits, " recovery by investment company 
Irivestment by partnership of member's contributed capital 

Servicemen. (See Armed Forces. ) 
Suits, refunds, waiver of right to institute 
Surtaxes, exemption: 

Corporation merged with parent corporation during taxable 
year 

Tax conventions: 
Canadian investment corporation having agent, in Unii, ed Sl. ates 

to buy and sell United States securities 
United States — Canada 
Uriited States — Federal Republic of Germany 
United States — Japan, income tax 
United States — United Kingdom of Great Britain and Northern 

Ireland, visiting teachers 
Withholding of tax on earnings in United States of Canadian 

trust 
Withholding regulations under United States — Federal Republic 

of Geiunany convention 
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INCOME TAX — Continued 
Taxes: 

Deduction: 
Colorado, income from oil and gas property interests 258 
Excess profits taxes paid during year but accrued in prior 

year 376, 378 
Georgia sales and use, purchaser or consumer 277 
Levied by Moffat Tunnel Improvement District 25 
Louisiana on cigarettes 24 
Louisiana sales, used in purchasers' trade or business 23 
Mississippi on cigarettes, cigars, smoking tobacco 278 
Nebraska on cigarettes 23 
Ohio real property 67 
Tenant-stockholder in cooperative apartment 312 
Wisconsin additions to tax 277 

Foreign countries. (See Foreign tax credit. ) 
Rates of certain existing corporate normal tax extended 619 

Transfers to avoid income tax, stock or securities to foreign enter- 
prises, 1954 regulations 106 

Activities for tax exempts 291 
Commercial fishermen, away from home port 274 
Duties for exempt organization 28 
Long line truck drivers 274 
Teacher on sabbatical leave 318 

Treaties: 
Canadian investment corporation having agent in United States 

to buy and sell United States securities 
United States — Canada, income tax 
United States — Ireland, interest on United States savings bonds 
United States — Japan, income tax 
United States — United Kingdom, disclosure of tax data by do- 

mestic corporation 675 
Withholding regulations under United States — Japan convention 665 

Trusts: 
Employees'. 

Annuity contract, surrendered in distribution 394 
Compensation paid by more than one employer affecting 

eligibility 401 
Contributions: 

Employer to temporary depository 45 
Information supporting deductions 300 
Treatment past service costs 303 

Death payment, excludable 228 
Extension of time for filing returns 139 
Net unrealized appreciation on distributed stock 396 
Participant electing to withdraw all or part of funds standing 

to his credit 41-43 
Pension or profit-sharing plan, taxability of interest received 

b y trust 40 
Pension plan: 

Enforcement of employee's rights 
Only one employee 

Profit-sharing, discontinuance of contributions by employer 
Supplementary contributions by employer to reimburse in- 

surer for refunds of employees' contributions to annuity 
plan 302 

Termination, variance in distributive shares, efi'ect on quali- 
fication 37 

Transfer of pension funds from one qualified trust to another 40 
United States subsidiary of Canadian corporation, with- 

holding of tax on earnings of Canadian trust 633 
Estates and trusts: 

Charitable donation, deductibility of before termination 
Income transferred by lifetime income beneficiary to another 
Payments from special fund for annuities or gifts 
Settlement agreement, charitable gifts, dcductibility 
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mission salesmen 492-3 

IX('()')I)) TAX — (. ontinned 
Trusts — Continued 

Estates and trusts — Continued 
Status during distribut. ion of assets 
Termination, gains on unpaid installment obligations 

Income for ber&efit of gra»tor, life expectancy of grani, or less 
than 10 or 15 years 

1&liscella»eous, irrcvocal&le, unpaid accounts receivable assigned t 0 
Vacation p&iy, accrual and deduci, ion 
War contracts, rc&iegotiation, Rcncgotiatioii Aci, of 1'. )51, subject. to 

Vinson Act 
War losses, Austrian bonds and German railroad stock, iiorninee in 

neutral country on date &var declared 
Western Hemisphere corporations: 

Countries lisi. ed 
Who))y-owned Canadian or Mexican subsidiary 

'Withholding: 
Employer, judgment under Fair Labor Standards Act, unpaid 

back &i ages 
Fxemptioiis, filing of letters of notification by nonresident aliens 

with &vithholding agent 
Foreign corporation, payments for use of technical nknow-how" 
I&&come tax at source: 

Awards earned by salesmen, paid to wives 
Disability retirement, pay, member's of nuniformcd services" 

under ('areer Compensation Act of 1949 
Erirnings in l. ;nited States of Canadian trust for United 

igi;&tes employees 
Payments to foreign corporation 
Regulations under United States-Federal Republic of 

Germany convention 
Regulatio»s under United States-Japan convention 
United States i»come distributed by Canadian trugt to bene- 

ficiaries in United States 
Nonresident aliens r 

Disclosure of domestic corporation to foreign bank 
Filing of letters of notification of exemption with agent 
I»forrr&ation on I''orm 1042 Supplement, , to be filed in l3alti- 

more, T. D. 6055 a, mended 
Payment, due. daip iSaturday, Sunday, or legal holiday 
Receipts, iield available to employee riot sufiicient 
Records, payment during 1954 and 1955 under &rage continuation 

plans 
W:igr s: 

Paid by I. niterl States to citizens of Cuam, services in Guam 
Paynients during 19&i4 and 1955 under &vage continuation 

plans 
Traveling expenses, reimbursement arrangmnent for corn- 

SELF-E'(1PLOY 'if EAT TAX: 
Earnings: 

Sales through real estate firm, lots remaining in improved sub- 
division 

Sexton mair&taining cemetery under written contract 
Included and excluded earnings, private tutor also i. eacher in public 

schoo]s 
Partners and partnerships, working partner's salary 
Trade or bnsiness: 

Consultant. , scientific, Unite&1 States citizen in foreign country 
Contest entrarit, value of prizes won 
Private ti&tor also substitute teacher in public schools 
Sales through real estate firm, lots remairiing in improved sul&- 

di is in» v sin& 
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SELF-EMPLOYKIENT TAX — Continued 
Trade or business — Continued 

Sexton maintaining cemetery under written contract 
Telephone bureau, maintaining car inventory for dealers 
Watch repairman, percentage of receipts for space in store 
Writing and lecturing activities of full-time professor 

TAX CONVENTIONS: 
Conventions in effec, or in the negotiation stage, between the United 

States and various foreign governments 678 

TOBACCO TAX: 
Rates, cigars, retail price determined 616 
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